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REPORTS  OF  CASES 

IN  THE 

QUEEN'S  BENCH  AND  PRACTICE  COURTS. 

Sittings  after  Easter  Term,  8  Victoria. 


TOBIN  ET  Ali.  V.  MeRRITT  ET  AL. 

Construction  of  Agreement. — Question  of  Partnership. 

The  plaintiffs  sue  in  assumpsit  on  the  common  counts.  Mittleberger, 
one  of  the  defendants,  allows  judgment  to  go  by  default ;  the  other  defendant, 
Merritt,  pleads  the  general  issue,  and  two  special  pleas,  which  the  plaintiffs 
deny,  and  the  case  is  turned  into  a  special  verdict  to  raise  the  question 
of  Merritt's  liability  as  a  partner  with  John  Mittleberger  and  Company, 
upon  the  finding  of  the  jury  as  follows :  That  the  defendants,  William 
Hamilton  Merritt  and  John  Mittleberger,  together  with  George  Adams 
and  Beacher  Benham,  did  duly  execute  and  deliver  as  their  act  and  deed, 
certain  articles  of  agreement  bearing  date  the  28th  day  of  August,  1839, 
■which  said  articles  are  in  the  words  and  figures  following,  that  is  to  say : 
Articles  of  agreement  made,  entered  into,  and  concluded  upon,  this 
28th  day  of  August,  1839,  between  William  Hamilton  Merritt  of  the 
village  of  St.  Catharines,  in  the  district  of  Niagara,  and  province  of  Upper 
Canada,  Esquire,  and  George  Adams,  of  the  same  place,  Esquire,  of  the 
one  part,  and  John  Mittleberger,  of  the  same  place,  merchant,  and 
Beacher  Benham,  of  the  same  place,  distiller,  of  the  other  part ;  whereas 
the  said  William  H.  Merritt  and  George  Adams  have  assigned,  transferred, 
set  over,  and  let  unto  the  said  John  Mittleberger,  for  the  term  or  period 
of  three  years,  ail  their  right,  title,  interest,  shares,  stock  and  estate,  in  a 
certain  grist  mill  and  premises,  known  as  the  Welland  Canal  Mill,  in 
St.  Catharines  aforesaid,  together  with  the  mill-house,  saw-mill,  cooper's 
shop,  feictory  and  water-power  leased  of  the  Hydraulic  Company,  and 
other  premises  connected  therewith ;  and  whereas  the  said  John  Mittle- 
berger hath)  with  other  property,  stock,  assets  and  credits,  determined 
upon  a  continuation  of  business  for  the  said  period  of  three  years,  with 
the  above  named  Beacher  Benham,  under  the  name  and  style  of  John 
Mittleberger  and  Company  (unless  the  said  period  be  lessened  by  death 
or  other  contingency) ;  and  whereas  the  said  John  Mittleberger  hath,  for 
some  time  past,  carried  on  business  with  one  George  Rykert,  in  St.  Catha- 
rines aforesaid,  under  the  firm  and  style  of  George  Rykert  and  Company ; 
aad  the  said  John  Mittleberger  and  Beacher  Benham,  have  also  carried  on 
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business  in  a  distillery,  with  the  said  George  Rykert,  under  the  style  and 
firm  of  Rykert,  Mittlebcrger  and  Company  ;  and  whereas  it  hath  been 
agreed  to  dissolve  the  said  firms,  and  the  same  were  dissolved  on  the  15  th 
day  of  July  last ;  and  the  said  George  Rykert  hath  assigned  over,  trans- 
ferred, and  let  unto  the  said  John  Mittleberger,  all  his  right,  title,  interest, 
share,  stock  and  estate  in  the  said  firms,  and  the  shop,  storehouse  and 
wharf,  and  distillery,  with  the  premises  and  appurtenances,  for  the  period  of 
three  years,  under  certain  covenants,  conditions  and  agreements.  Now 
these  presents  witness,  that  for  and  in  consideration  of  the  covenants  and 
agreements  hereinafter  contained  to  be  performed,  they,  the  said  William 
H.  Merritt,  and  George  Adams,  do  hereby  grant,  assign,  transfer,  set  over 
and  let  unto  the  said  John  Mittleberger  and  Beacher  Benhara,  all  their 
right,  title,  interest,  stock  and  estate  whatsoever,  which  they,  the  said 
William  H.  Merritt  and  George  Adams,  or  either  of  them,  have  or  hath, 
or  should  have  in  and  to  all  and  singular  the  said  grist-mill,  mill-house, 
saw-mill,  cooper's  shop,  factory  and  water-power  leased  or  held  under 
right  of  the  Hydraulic  Company,  and  all  rents  to  be  derived  and  to  accrue 
from  John  Gibson,  Elias  S.  Adams,  Walter  Dittrick,  Cyrus  Smith,  John 
and  A.  M.  Mills,  and  James  Webster,  or  any  other,  for  the  use  of  water, 
and  all  right  of  the  said  William  H.  Merritt  and  George  Adams,  or  either 
of  them  therein,  under  the  lease  from  the  Water  Power  Company,  bearing 
date  the  30th  day  of  July,  1835,  (excepting  that  portion  of  the  water 
which  is  conducted  to  the  salt  works,  for  the  purpose  of  pumping), 
and  all  their  stock  in  trade,  produce  and  effects  appertaining  to  the  said 
mill ;  also,  the  use  and  controul  of  the  schooner  William  Hamilton  Mer- 
ritt, now  in  their  or  either  of  their  possession  (and  which  property  is 
estimated  and  specified  in  the  schedules  hereunto  annexed),  for  the  space 
or  term  of  three  years  from  the  15  th  day  of  July  last,  or  such  less  period 
as  the  firm  of  John  Mittleberger  and  Company,  lately  created,  shall  exist. 
And  the  said  William  H.  Merritt,  and  George  Adams,  for  them- 
selves, and  each  of  them,  their,  and  each  of  their  executors  and  adminis- 
trators, do  hereby  covenant  with  the  said  John  Mittleberger,  his  execu- 
cutors  and  administrators,  that  they,  the  said  William  H.  Merritt, 
and  George  Adams,  or  either  of  them,  their,  or  either  of  their  executors 
or  administrators,  shall  not  receive  or  discharge,  any  of  the  goods  or 
debts  mentioned  in  the  said  schedules  hereto  annexed,  or  do  any  act 
whatever  to  hinder  or  obstruct  the  said  John  Mittleberger,  his  execu- 
tors or  administrators,  from  receiving  the  same  or  any  of  them.  And  the 
said  William  H.  Merritt,  and  George  Adams,  do,  by  these  presents,  give 
and  grant  unto  the  said  John  Mittleberger,  his  executors  and  administra- 
tors, full  power  and  authority  to  ask,  levy,  recover  and  receive,  by  all  such 
lawful  ways  and  means  as  shall  be  thought  requisite  by  the  said  John 
Mittleberger,  his  executors  or  administrators,  all  and  singular  the  debts 
mentioned  and  specified  in  the  schedules  hereunto  annexed,  or  the  rents 
accrued  or  to  accrue  from  the  leases  of  water-power  to  any  person  or  persons, 
and  the  monies  realized  therefrom,  to  have  and  use  in  the  firna  of  John 
Mittleberger  and  Company,  during  the  period  of  the  existence  of  that  firm, 
without  interest;  the  monies  so  collected  or  received,  to  be  entered  by  the 
said  John  Mittleberger,  to  the  credit  of  the  said  William  H.  Merritt  and 
George  Adams,  or  either  parties  entitled  thereto,  as  received,  in  the  books 
of  the  said  firm  of  John  Mittleberger  and  Company;  and  that  they,  the  said 
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William  Hamilton  Merritt  and  George  AdamSj  their  executors  and  admin- 
istrators, shall  and  wiU,  upon  such  reasonable  request  to  them  or  either 
of  them  made  by  the  said  John  Mittleberger,  make,  seal  and  deliver  to 
him  such  other  sufficient  letter  or  letters  of  attorney  or  other  instrument, 
for  the  recovery  and  getting  in  of  the  said  debts  and  sums  of  money,  as 
by  the  said  John  Mittleberger  shall  be  required ;  and  further,  that  they  the 
said  William  H.  Merritt  and  George  Adams,  or  either  of  them,  their  or 
either  of  their  heirs,  executors  or  administrators,  shall  not  nor  will,  during 
the  said  period  of  three  years  above  mentioned,  sell,  dispose  of  or  convey, 
mortgage  or  otherwise  encumber,  (further  than  now  encumbered  to 
Samuel  Street,  Esquire,  for  fifteen  hundred  pounds),  or  render  liable  to 
execution,  for  private  debt,  the  said  grist  mill  and  other  premises  herein- 
before specified  in  the  personal  property,  goods  and  chattels  now  assigned 
therewith,  or  any  or  either  of  them,  or  any  part  thereof,  without  the  con- 
sent of  the  said  John  Mittleberger  first  obtained,  otherwise  they  shall  forfeit 
all  right  to  any  profits  hereunder ;  and  further,  the  said  William  H.  Mer- 
ritt and  George  Adams  do  covenant  and  agree  with  the  said  John  Mittle- 
berger, that  they  will,  from  time  to  time,  and  at  all  times  during  the  period 
herein  limited,  and  during  the  solvency  of  the  firm  of  John  Mittleberger  and 
Company,  upon  the  request  of  the  said  John  Mittleberger,  and  exhibition  of 
the  books  of  the  firm,  if  required,  indorse  such  notes,  accept  such  bills,  and 
indorse  or  sign  such  other  negotiable  business  paper  as  he  may  require  or 
desire,  together  with  George  Rykert,  to  the  extent  of  the  sum  of  12,500/., 
and  beyond  that  sum  without  him,  in  such  sums  as  he,  the  said  John  Mittle- 
berger, shall  desire,  for  the  use  of  the  said  last  mentioned  firm.  And  the 
said  John  Mittleberger,  in  consideration  of  the  premises  and  of  the  covenants 
and  agreements  hereinbefore,  on  the  part  of  the  said  William  H.  Merritt 
and  George  Adams,  contained,  and  in  consideration  of  the  property  above 
specified,  and  the  credits  to  be  given,  doth,  for  himself,  his  executors  and 
administrators,  covenant,  promise  and  agree  with  the  said  William  H. 
Merritt  and  George  Adams,  that  he,  the  said  John  Mittleberger,  his 
executors  or  administrators,  or  some  of  them,  shall  and  will  well  and  truly 
pay  them  or  either  of  them,  during  the  said  period  of  three  years,  or  during 
the  partnership  of  John  Mittleberger  and  Company,  the  following  annual 
rent,  that  is  to  say:  if  the  whole  profits  shall  be  under  an  average  of  2000/. 
per  annum,  then  and  in  such  case,  the  one  half  of  such  profits ;  and  if  the 
whole  profits  shall  exceed  2,000Z.  per  annum,  then  and  in  such  case,  the 
lawful  interest  on  the  estimation  of  stock  invested  by  the  said  William 
H.  Merritt  and  George  Adams,  and  specified  in  the  schedules  hereto 
annexed,  and  in  addition  thereto,  the  one  fourth  part  of  the  remaining 
profits,  after  deducting  the  said  interest.  And  the  said  John  Mittleberger 
doth  further  covenant  and  agree  that  he  will  diligently  and  with  as  little 
delay  as  possible,  collect  in  and  receive  the  debts,  notes  and  bonds, 
accounts  and  claims,  owing  to  the  said  William  H.  Merritt  and  George 
Adams,  at  the  said  mill  or  otherwise  connected  therewith,  and  shall  and 
will,  out  of  any  such  monies  received,  pay  off  and  discharge  all  debts  now 
due  and  to  become  due  against  the  said  mill  and  premises,  to  be  sanctioned 
by  the  said  William  H.  Merritt  and  George  Adams,  or  either  of  them, 
without  unnecessary  delay,  and  credit  the  monies  received,  and  charge 
those  paid  out  to  the  account  of  the  said  William  H.  Merritt  and  George 
Adams ;  and  that  he,  the  said  John  Mittleberger,  will  give  a  credit  in  the 
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books  of  John  Mittlcbcrger  and  Company,  to  the  said  William  H.  McfrHt 
and  George  Adams,  together,  to  the  amount  of  1 OOOZ.  per  annum,  that  may 
be  had  and  received  in  goods,  at  the  store  of  the  said  John  Mittleberger 
and  Company,  as  they  may  require  ;  and  the  said  John  Mittleberger  doth 
further  covenant  and  agree  tl)at  he  will  not,  during  the  continuance  of  this 
present  agreement,  sell,  dispose  of  or  convey,  mortgage  or  otherwise  encum- 
ber his  share  or  interest  in  the  real  property  of  Geo.  Rykert  and  Company, 
or  Rykert,  Mittleberger  and  Company,  or  either  of  them  or  any  part  thereof^ 
without  the  consent  of  the  said  William  H.  Merritt  and  George  Adams,  or 
one  of  them,  (except  the  property  of  Sanderson,  Turney  and  Jones,  which 
may  be  sold  and  converted  into  available  funds  for  the  use  of  the  said  firm) ; 
and  further,  that  he  the  said  John  Mittleberger,  his  executors  or  adminis- 
trators, shall  and  will,  from  time  to  time, repair  the  said  premises,  as  required; 
and  at  the  expiration  of  the  partnership  of  John  Mittleberger  and  Company, 
and  these  presents,  shall  and  will  restore  to  the  said  William  H.  Merritt  and 
George  Adams,  their  heirs,  executors  or  admmistrators,  the  said  mill  and  all 
the  premises  now  let  or  assigned  to  him,  and  all  utensils  and  implements 
or  personal  chattels  belonging  thereto,  or  connected  therewith,  in  as  good 
order  and  repair  as  the  same  now  may  be  (reasonable  wear  and  tear,  and 
damage  by  fire,  tempest  or  other  unavoidable  accident  or  casualty  ex- 
cepted) ;  also,  that  at  the  end  or  expiration,  or  other  sooner  determination 
of  the  partnership  of  John  Mittleberger  and  Company,  he  will  close  up 
the  business  of  the  said  firm,  and  first  pay  and  discbarge  all  its  liabilities  ; 
also,  will,  immediately  after  such  determination,  pay  over  to  the  said 
William  H.  Merritt  and  George  Adams,  their  executors  or  administrators, 
and  to  each  of  them,  the  investments  of  cash  or  &tock  in  the  said  new 
firm,  whatever  amount  may  be  coming  to  them  or  either  of  them,  accord- 
ing to  the  schedules  hereto  annexed,  or  subsequent  receipts  and  credits, 
providing  the  same  have  been  realized  and  paid  at  that  period,  or  as  sood 
as  the  same  shall  be  realized,  without  negligence  or  delay  on  the  part  of 
the  said  John  Mittleberger,  and  deliver  over  the  claims  not  collected;  and 
also  shall  and  will,  within  three  months,,  pay  over  to  the  said  William  H. 
Merritt  and  George  Adams,  their  executors  or  administrators,  whatever 
balance  of  accounts  for  rents  or  otherwise  that  may  be  due  or  coming  to 
them,  or  either  of  them,  from  the  said  firm ;  and  will,  within  the  period  of 
three  months  after  the  determination  of  the  said  copartnership,  or  as  soon 
as  received,  pay  over  to  the  said  William  H.  Merritt  and  George  Adams, 
their  executors  or  administrators,  any  proportions  of  rents  or  profits  that 
may  be  coming  to  them  :  and  the  said  John  Mittleberger  doth  further 
covenant  and  agree  that  he  will  insure  or  cause  to  be  insured  and  keep 
insured,  in  some  public  office,  during  the  period  hereinbefore  limited  and 
appointed,  the  said  grist  mill,  in  the  names  of  the  said  William  H, 
Merritt  and  George  Adams,  for  the  sum  of  5000?.,  and  charge  the  pre- 
mium and  expenses  to  them ;  also  will  insure  or  cause  to  be  insured  and 
keep  insured,  for  the  same  period,  the  distillery  and  premises,  store-house 
and  wharf,  shop  and  premises,  for  the  sum  of  2500Z.,  or  such  less  sum  as 
may  be  sufficient,  (in  which  latter  case  one-third  of  the  insurance  of  the 
whole  property  is  to  be  paid  and  borne  by  the  respective  owners  of  the 
last  mentioned  property),  and  charge  the  premium  and  expenses  to  the 
said  respective  owners  or  firms  ;  also  will  insure,  from  time  to  time,  a  suf- 
ficient sum  upon  the  produce  in  the  mill,  and  in  the  store-house,  and  on 
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the  goods,  and  charge  the  same  to  the  firm  of  John  Mittleberger  and 
Company ;  also  will  pay,  bear  and  discharge  all  taxes,  assessments  and 
water  rent,  &c.  upon  the  whole  premises,  and  charge  the  same  to  the  said 
firm.  And  the  said  John  Mittleberger  further  covenants  and  agrees  that 
he  will,  from  time  to  time,  during  the  said  co-partnership,  procure  the 
endorsement  or  name  of  George  Rykert,  upon  negotiable  business-paper, 
to  be  used  in  the  said  firm  of  John  Mittleberger  and  Company  ;  also, 
that  in  the  firm  of  John  Mittleberger  and  Company  no  person  other  than 
himself  shall  have  power  for  him  to  contract  liabilities  or  sign  the  name  of 
the  firm,  unless  specially  empowered  under  his  hand  and  seal ;  and  further, 
that  he,  the  said  John  Mittleberger,  shall  and  will,  twice  in  each  year, 
balance  the  mill  and  distillery  accounts,  exhibiting  statements  of  the 
business  thereof;  and  also  once  in  each  year  will  balance  the  store  accounts, 
shewing  an  annual  statement  of  the  aggregate  business,  and  that  he 
will  exhibit  the  books  at  all  times,  or  furnish  a  copy  of  the  balance  sheet, 
to  each  of  the  parties  interested,  if  required  so  to  do.  And  it  is  hereby 
agreed  upon  between  the  parties  hereto,  that  in  case  of  the  destruction  of 
the  said  mill  by  fire  or  other  casualty,  or  the  occurrence  of  any  accident 
suspending  operations  for  six  months,  the  said  partnership  and  this  agree- 
ment may  be  put  an  end  to  if  declared  by  the  said  John  Mittleberger  and 
Beacher  Benham ;  and  in  case  of  similar  accidents  and  casualties  to  the 
distillery,  and  the  same  shall  not  be  replaced  within  six  months,  the  said 
partnership  and  this  agreement  may  be  put  an  end  to  and  cease,  if  declared 
by  the  said  William  H.  Merritt  and  George  Adams,  their  executors  or 
administrators ;  or  should  the  shop  be  destroyed,  the  said  John  Mittle- 
berger shaR  be  chargeable  with  interest  on  its  estimated  value  in  the 
schedules.  It  is  also  agreed  upon,  that  should  it  at  any  time  within  the 
said  term  appear  that  the  united  credit  of  the  several  parties  does  not 
command  and  has  ceased  to  command  adequate  means  to  carry  on  the 
business  with  profit,  a  dissolution  shall  take  place  upon  the  said  John 
Mittleberger  giving  one  month's  notice  thereof  to  all  parties  interested. 
It  is  also  agreed  upon  that  the  said  John  Mittleberger  shall,  from  time  to 
time,  pay  unto  Samuel  Street,  Esquire,  as  the  same  becomes  due,  the 
interest  accruing  upon  a  mortgage  to  him  for  the  sum  of  1500/.,  the  amount 
so  paid  to  be  charged  to  the  said  William  H.  Merritt  and  George  Adams, 
but^Bo  part  of  the  principal  of  the  said  mortgage  is  to  be  paid  out  of  the 
funds  of  the  said  firm  of  John  Mittleberger  and  Company.  That  in  case 
me  available  means  by  debts  and  stock  of  the  parties  hereto,  shall  not  be 
sufficient  to  meet  the  liabilities  as  they  fall  due,  then  quarterly  balances 
of  the  accounts  on  either  side  shall  be  struck,  and  interest  charged  thereon ; 
and  no  debts  due  to  either  party  shall  be  carried  to  their  credit  in  account 
until  the  money  is  collected.  That  no  permanent  improvement  shall  be 
made  in  any  part  of  the  property,  unless  by  consent  in  writing  of  all  parties 
interested.  That  a  strict  account  shall  be  kept  of  the  business  of  the 
distillery,  until  the  hogs  now  on  hand  are  slaughtered,  when  the  profits  of 
the  business  from  the  month  of  May  can  be  ascertained,  one  half  of  which 
profits  shall  be  carried  to  the  credit  of  Rykert,  Mittleberger  and  Company, 
and  the  other  half  to  that  of  the  new  firm  of  John  Mittleberger  and  Com- 
pany. That  all  the  real  estate  and  capital  invested,  united  or  accumulating, 
through  the  means  of  the  business  of  John  Mittleberger  and  Company, 
shall  be  held  and  deemed  liable  for  all  losses  incurred  by  the  said  firm. 
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That  should  any  property  be  seized  and  sold,  which  belongs  to  one  party 
hereto,  under  execution  for  debt  of  John  Mittlcberger  and  Company,  the 
property  of  the  other  party  shall  be  held  liable,  and  the  owner  pay  to  the 
party  seized  on  his  proportion  of  the  value  of  the  property  sacrificed, 
according  to  the  relative  value  of  the  property  of  each,  including  George 
Rykert  and  Company,  and  llykert,  Mittlcberger  and  Company,  And  it 
is  further  agreed  upon,  that  should  the  said  John  Mittlcberger,  in  the 
new  firm  of  John  Mittleberger  and  Company,  sustain  losses  by  the  busi- 
ness exceeding  the  profits  thereof,  that  the  property  real  and  personal,  or 
shares  of  property  and  capital  invested  by  the  said  William  H.  Merritt 
and  George  Adams,  more  particularly  specified  in  the  schedules  hereunto 
annexed,  shall  be  held  to  be  equally  liable  with  that  of  the  said  John 
Mittleberger,  including  George  Rykert  and  Company,  and  Rykert,  Mittle- 
berger and  Company,  for  such  losses,  in  the  same  proportion  the  said  John 
Mittleberger  ought  to  be  liable  as  regards  other  property  invested  in  the 
said  new  firm  or  partnership.  That  these  presents  shall  cease  and  deter- 
mine with  the  partnership  of  John  Mittleberger  and  Company,  whenever 
that  event  may  happen  within  the  space  of  three  years  herein  limited  ; 
That  the  co-partnership  of  John  Mittleberger  and  Company  shall 
cease  and  determine  by  the  death  of  William  H.  Merritt  and  John  Mit- 
tleberger, or  either  of  them,  and  the  business  thereof  be  finally  closed,  in 
which  case  the  respective  owners  may  jointly  with  the  surviving  parties 
hereto,  the  said  George  Rykert,  and  the  executors  or  administrators  of 
the  deceased  party,  and  the  partners  or  surviving  partner  of  the  firm  of 
John  Mittleberger  and  Company,  enter  into  the  several  premises,  and 
adjust,  settle  and  close  the  said  business  justly  and  satisfactorily;  but  the 
death  of  George  Adams  or  Beacher  Benham,  or  either,  is  not  to  affect 
the  said  business,  and  the  said  John  Mittleberger  may  continue  in  his 
own  name  if  he  sees  fit.  And  it  is  also  agreed  that  all  debts  against  the 
firm  of  John  Mittleberger  and  Company  for  indorsed  or  security  paper  by 
the  said  William  Hamilton  Merritt  and  George  Adams,  shall  stand  in  the 
same  situation  as  all  other  debts  against  it,  and  be  claimed  by  them  in 
the  same  manner  as  other  creditors,  and  that  any  excess  beyond  the  sum 
of  12,500/.  for  indorsed  or  security  paper,  shall  claim  and  receive  a  prefer- 
ence to  be  paid  before  the  claim  of  George  Rykert,  Esquire,  for  similar 
indorsations  to  the  said  sum  last  mentioned,  and  that  such  excess  shall 
be  first  discharged,  so  as  to  reduce  the  liabilities  of  the  said  William  H. 
Merritt  and  George  Adams,  on  such  paper,  to  the  same  amount  as  that 
of  the  said  George  Rykert.  And  it  is  also  agreed  upon  between  the 
parties  hereto,  that  neither  party  shall  withdraw  from  the  said  firms  a 
greater  annual  sum  than  1000/.,  that  is,  the  said  William  H.  Merritt  and 
George  Adams  together,  shall  not  exceed  lOOOZ.  annually,  and  the  said 
John  Mittleberger  and  Beacher  Benham  not  to  exceed  an  equal  sum 
annually,  from  the  funds  or  assets  of  the  said  firm.  And  the  said  Beacher 
Benham  doth  hereby  covenant  and  agree,  with  the  said  William  H.  Mer- 
ritt and  George  Adams,  that  he  will  not,  during  the  continuance  of  the 
present  agreement,  sell,  dispose  of,  or  convey,  mortgage  or  otherwise 
incumber,  his  share  or  interest  in  the  real  property,  or  in  the  stock  or 
assets  of  the  late  firm  of  Rykert,  Mittleberger  and  Company,  or  any  or 
either  of  them,  or  any  part  thereof,  without  the  consent  of  the  said  William 
H.  Merritt  and  George  Adams,  or  one  of  them,  otherwise  he  shall  forfeit 
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all  profits  In  the  said  mentioned  firm.  And  lastly,  it  is  hereby  agreed 
upon  between  the  parties  hereto,  that  at  the  expiration  of  this  agreement 
the  said  William  H.  Merritt  and  George  Adams,  shall  and  will  take  back 
and  receive  such  materials  in  and  about  the  said  grist  mill  (as  are  generally 
used  therefor,  and  for  the  carrying  on  of  such  business),  that  may  remain 
on  hand  of  the  present  stock,  not  to  exceed  the  sum  of  1 OOOZ.  according 
to  and  at  its  present  estimated  value  ;  and  that  he  the  said  John  Mittle- 
berger  shall  and  will  also,  at  the  expiration  hereof,  take  back  and  receive 
such  goods,  wares  and  merchandize,  of  the  present  stock  that  may  then 
remain  in  hand,  not  to  exceed  the  sum  of  lOOOZ.,  and  at  the  present 
prices  thereof  per  invoice  and  schedules ;  the  remainder  of  all  stock  what- 
soever in  hands  thereafter  to  be  disposed  of  by  public  sale,  unless  other- 
wise disposed  of  by  mutual  arrangement  or  agreement.  In  witness  whereof 
the  parties  to  these  presents  have  hereunto  set  their  hands  and  seals  the 
day  and  year  first  above  written. 

(Signed,)        William  Hamilton  Meeeitt, 
Geoege  Adams, 
Signed,  sealed  and  delivered  John  Mittlbbeeger, 

in  presence  of  Beacher  Benham. 

J.  H.  Ingeesoll, 
Edwaed  Claeke  Campbell. 

That  on  the  24th  September,  1839,  the  defendant,  William  H.  Merritt, 
wrote  and  sent  to  Thomas  G.  Ridout,  a  letter,  in  the  words  and  figures 
following,  that  is  to  say : 

St.  Catharines,  24th  Sept.,  1839. 
Sir, — ^You  will  receive  herein  a  draft  on  Mr.  Charles  Mittleberger,  of 
Montreal,  under  date  of  21st  Inst.,  for  500Z.,  and  one  of  Messrs.  Leme- 
surier,  Routh  &  Co.,  same  date,  for  500Z.,  at  ninety  days,  proceeds  of 
which  you  will  place  to  my  credit,  and  charge  me  with  note  due  3rd 
October  next,  for  lOOOZ.  You  mention  to  John  Mittleberger  &  Co.,  on 
the  1 9th  Inst.,  that  you  discount  no  new  paper  at  present ;  I  take  it  for 
granted  this  is  not  to  apply  to  the  business  in  which  we  are  engaged, 
because  our  purchases  for  the  fall  must  aU  be  made  this  month.  We  have 
two  schooner  loads  of  wheat  arrived,  and  expect  two  or  three  more  to 
bring  down  wheat  already  purchased,  and  require  immediately  another 
draught  for  lOOOZ.  If  it  is  not  convenient  for  the  Bank  to  give  us  a 
draft,  we  can  exphange  your  money  at  par  for  Ohio  in  Buflfalo,  but  we 
prefer  the  former.  You  can  send  it  either  on  our  drafts,  or  proceeds  of 
enclosed  notes. 

Yours,  truly, 

Wm.  H.  Merritt. 
To  Thos.  G.  Ridout,  Esq.,  ♦ 
Cashier,  B.  U.  C,  Toronto. 

That  on  the  24th  September,  1839,  the  said  defendant,  William  H. 
Merritt,  wrote  and  sent  to  William  Dickenson,  a  letter  in  the  words  and 
figures  following,  that  is  to  say : 

St.  Catharines,  24th  Sept.  1839. 

William  Dickenson,  Esq. 

Sir,— I  have  left  the  management  of  the  mills  wholly  to  John  Mittle- 
berger and  Co.     They  promised  to  send  you  a  good  proportion,  the 
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greater  part  as  formerly.  Your  letter  of  the  20th  is  at  hand.  From  the 
personal  conversation  with  yourself  and  partner,  I  fully  understand  the 
motive  which  has  dictated  your  letter.  My  young  man  should  not  have 
noticed  it,  but  I  have  uniformly  told  every  person  no  agreement  existed 
this  year  between  us,  (at  the  same  time  you  will  find  by  my  letter  to  John 
McPherson,  a  copy  of  which  I  send  you,  without  relating  to  the  first  of 
his  letter,  and  which  you  may  keep  to  yourself,  as  it  is  merely  to  assure 
you  I  have  not  told  any  person  an  agreement  existed),  therefore  you 
may  rest  satisfied  nothing  further  can  transpire  to  militate  against  your 
combination.  We  get  the  6d.  abatement  from  all ;  no  agreement,  but  under- 
stood ;  and  if  you  are  not  satisfied  to  let  things  remain  as  they  are,  let 
me  know  immediately,  as  we  are  about  making  large  shipments  to  you. 
Our  wheat  arrived  last  week,  and  the  mill  is  in  full  operation. 

Yours,  &c. 

W.  H.  Meeritt. 
That  on  the  2nd  October,  1839,  the  said  defendant,  William  H.  Mer- 
ritt,  wrote  and  sent  a  letter  to  William  Mittleberger,  in  the  words  and 
figures  following,  that  is  to  say : 

St.  Catharines,  2nd  October,  1839. 

Wm.  Mittleberger,  Cleaveland. 

Dear  Sir, — Mr.  John  Mittleberger  having  left  for  Montreal  this  day, 
has  requested  me  to  write  you  and  others,  on  the  subject  of  his  mill 
operations.  On  examination,  I  find  he  sent  you  drafts  to  the  amount  of 
$11,000,  on  the  14th  August,  Western  Bank  notes,  sent  from  Buffalo; 
on  14th  September,  near  $4000  ;  and  by  Hayward,  on  the  21st  and  24th 
rising  $3000  ;  St.  John  has  also  near  $1900,  which  would  have  placed 
you  in  funds  to  the  amount  of  $13,000,  before  either  Mr.  Chandler  or 
Mr.  Mittleberger  sent  you  funds.  We  have  received  up  to  this  date,  by 
Burns,  3600,  by  Eliza,  1397^  bushels,  in  all  4997^  bushels;  which  is 
all  we  have  yet  to  represent  the  $13,000  first  sent.  All  we  require  is,  to 
be  equally  served  with  others,  in  proportion  to  the  funds  furnished. 
Mr.  J.  Mittleberger  paid  you  on  or  about  the  middle  of  September,  $4,300, 
on  the  21st,  he  received  on  or  about  |  of  his  capital.  Chandler  had  4000, 
and  you  left  3250  bushels,  by  Liverpool,  which  replaces  near  the  whole 
of  his.  W"e  are  not  desirous  to  split  straws,  neither  do  I  complain  of  the 
disposition  of  the  wheat.  With  regard  to  insurance,  we  are  charged  2  per 
cent,  premium,  that  is  2  cents  on  a  bushel,  valued  at  a  dollar,  fi-om  Cleave- 
land to  our  mills.  What  can  it  be  effected  for  in  Cleaveland,  at  a  safe 
office  ?  it  is  not  worth  ^  per  cent,  per  bushel  in  reality,  stiU  we  prefer 
being  covered.  We  send  you  three  drafts  of  $2000  each,  and  one  for 
$814j^^Q,  besides  what  Mr.  Benham  will  deliver  you;  he  goes  up  for 
the  express  purpose  of  handing  them,  to  prevent  delay,  as  well  as  to  urge 
on  fte  delivery  of  wheat.    It  appears  Mr.  John  Mittleberger  has  made 


the  following  calculation  : — 

Amount  of  cash  already  sent  you   20,000 

Commercial  Bank  drafts,  more    4,000 

By  Benham,  less  or  more   ,   6,000 


Say  in  all   30,000 

And  of  which  Mr.  St.  John  will  take  about   5,000 


25,000 
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We  require  30,000  of  wheat,  and  what  we  want  you  to  inform  us  by 
Mr.  Benham  is,  by  what  time  you  can  get  the  quantity.  Consult  Pease 
and  Allen,  and  ascertain  if  we  can  rely  on  getting  vessels,  or  must  send  you, 
and  when ;  and  in  meantime,  get  your  supply  from  the  Cleveland  Bank, 
if  required.  Flour  is  low  in  New  York,  and  fine  wheat  should  be  down 
in  proportion. 

Yours,  truly, 

W.  H.  Merritt,  per  the  request  of 
Jno.  Mittleberger. 
That  on  the  9th  of  October,  1839,  the  said  defendant,  William  H. 
Merritt  wrote  and  sent  to  Elisha  Hayward,  a  letter  in  the  words  and 
figures  following,  that  is  to  say : — 

St.  Catherines,  9£h  October,  1839. 

Mr.  Elisha  Hayward,  Buffalo, 

Dear  Sir, — Mr.  Benham  requests  me  to  write  you,  to  say  that  about 
2,000  bushels  of  corn  are  in  the  possession  of  Messrs.  Dane  and  Dickson, 
commission  merchants,  on  the  dock,  Buffalo  ;  that  they  promise  to  keep  it 
until  Wednesday  for  him ;  their  fine  was  7 s.  York  per  bushel ;  he  now 
learns  that  wheat  has  come  down  to  75  cents  at  Rochester  and  Lockport, 
which  must  reduce  the  price  of  corn.  It  is  only  62|^  cents  in  New  York, 
he  therefore  thinks  you  could  purchase  this  lot  at  75  cents ;  he  wants  it 
or  about  2000  bushels,  and  must  have  it  by  the  1st  December;  will  you 
endeavour  to  secure  him  that  quantity?  and  he  will  send  the  money  on 
forthwith,  to  pay  for  it,  and  will  go  to  the  name.  Write  him  by  return  of 
post. 

Truly  yours, 

W.  H.  Merritt. 

That  on  the  12th  October,  1839,  the  said  defendant,  William  Hamil- 
ton Merritt,  wrote  and  sent  a  letter  to  the  said  William  Mittleberger  in 
the  words  and  figures  following,  that  is  to  say  : — 

St.  Catherines,  12th  October,  1839. 

Mr.  William  Mittleberger, — Dear  Sir, — Your  letter  of  the  8  th  reached 
this  by  this  day's  post.  We  have  received  from  Burns,  Ann,  and  Balti- 
more about  9,000  bushels  of  wheat.  You  are  sending  by  Lewis  Goler 
(not  mentioned),  say  3  to  4,000,  which  when  it  arrives  will  make  12  to 
13,000  bushels  ;  out  of  about  $27,000  sent,  Mr.  Mittleberger  has  per 
E.  Ann  and  Liverpool  3,085,  per  E.  Ann  again  1,500,  say  4,600  bushels, 
by  the  L.  Wright  3,000,  making  7,500  bushels  out  of  $6865.23.  This 
may  be  all  right,  but  I  do  not  understand  it.  In  addition  to  this  St.  John 

received   12,986 

And   1,900 


14,886 
20,000 


$35,886 

Out  of  which  St.  John  has  6,000.  Thus  John  Mittleberger  will  receive, 
if  the  Merritt  reaches  with  her  3,369,  6,000  bushels  of  wheat,  out  of  an 
advance  of  $30,(500.  The  Eliza  Ann  was  engaged  to  go  to  Huron,  and 
we  feel  very  much  surprised  to  find  no  vessel  sent ;  the  Merritt  reached 
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  tlicrcfor,  on  the  8th  instant.    As  J.  S.  McClure  says  they 

have   4,300  bushels  for  us  on  board;  the 

Merritt  has   3,369 


makhig  7,669  for  us  out  of  $9,000  of  our 
money,  the  balance  may  be  on  hand.  They  name  price  of  wheat  75  cents ; 
it  is  75  cents  only  at  Rochester.  All  I  have  to  advise  is,  sending  on  all 
the  wheat,  and  mail  for  me  vessel,  amount ;  purchase  2,000  bushels  of 
corn,  of  good  quality,  and  at  as  low  a  price  as  possible ;  a  ship  will  be 
sent  for  it,  unless  you  get  a  chance  to  ship  it  and  advise  us.  Close  up 
all  jnirchases ;  get  in  all  the  wheat  and  ascertain  what  we  may  obtain  it 
for  during  the  winter ;  if  we  procure  the  funds  we  think  you  could  do 
better  to  go  down^and  remain  south,  but  of  this  you  will  be  the  best 
judge.  On  receipt  of  this  write  when  the  last  of  your  wheat  v/ill  posi- 
tively leave  or  be  in  Cleveland. 

Your's, 

W.  H.  Merritt. 

P.S.  You  bear  in  mind,  except  money  for  St.  John,  Chandler,  Mittle- 
berger  and  ourselves  are  to  bear  an  equal  hazard,  and  receive  in  proportion 
to  the  advances  made.    Never  mind  the  Pigs.    It  appears  you  have  od 

hand  5,000 

At  Milan  4,300 


Making  in  all  ...  9,300     Where   is  the  remainder? 

Do  wiite  us  what  you  have  in  all,  and  when  we  may  expect  it,  as  we  fear 
our  mills  will  be  idle  again  in  a  few  days.  Can  wheat  be  purchased  by 
draft  on  N.  Y.,  at  90  days  ?  W.  H.  M. 

That  the  said  William  Mittlebeiger  acted  as  an  agent  for  the  purchase 
of  wheat  for  Messrs.  John  Mittleberger  and  Company,  during  the  said 
year  1839,  and  he  did  also  act  as  an  agent  at  the  same  time  for  purchasing 
wheat  for  Mr.  Henry  Mittleberger,  of  St.  Catherines,  and  for  Mr.  Chandler, 
of  Thorold. 

That  on  the  3rd  March,  1840,  the  defendant,  William  Hamilton  Mer- 
ritt, and  the  said  George  Adams,  did  duly  execute  and  deliver  to  the 
plaintitFs,  John  Michael  Tobin  and  Andrew  Murison,  and  the  said  plain- 
tiffs did  also  duly  execute  the  same  on  their  part,  an  indenture  of  mortgage 
in  the  words  and  figures  following,  that  is  to  say  : — 

This  indenture,  made  the  3rd  March,  1840,  between  William 
Hamilton  Merritt,  of  Saint  Catherines,  in  the  Niagara  District,  and 
province  of  Upper  Canada,  Esquire,  of  the  first  part,  George  Adams 
of  the  same  place,  Esquire,  of  the  second  part,  and  John  Michael 
Tobin,  of  the  city  of  Montreal,  and  Andrew  Murison,  of  the  city 
ot  Quebec,  merchants,  trading  under  the  names,  style  and  firm  of 
Tobin  and  Murison,  in  Montreal  aforesaid,  of  the  third  part.  Whereas, 
in  and  by  certain  articles  of  agreement,  bearing  date  on  the  28th  day  of 
August  last  past,  and  made  between  the  said  William  H.  Merritt  and 
George  Adams,  of  the  one  part,  and  John  Mittleberger  and  Beacher 
Benham,  of  St.  Catherines  aforesaid,  merchants  trading  under  the  firm  of 
John  Mittleberger  &  Co.,  of  the  other  part,  the  said  William  H.  Merritt 
and  George  Adams  did  demise  and  let  unto  the  said  John  Mittleberger 
and  Beacher  Benham,  the  property  known  as  the  Welland  Canal  Mills,  in 
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St.  Catherines  aforesaid,  for  the  term  of  three  years  from  the  15th  day  of 
July  last  past;  and  did  also  in  and  by  the  said  articles  of  agreement, 
covenant  and  agree  with  the  said  John  Mittleberger  and  Beacher  Benham, 
to  indorse  such  notes,  accept  such  bills,  and  indorse  or  sign  such  other 
negotiable  business-paper  as  might  be  required  for  the  use  of  the  said 
firm  of  John  Mittleberger  &  Co.,  upon  the  conditions  and  to  the  extent 
herein  more  fully  expressed  and  set  forth  ;  and  whereas,  for  the  purpose  of 
lessening  the  necessity  of  negotiating  such  notes,  bills,  or  other  business- 
paper  in  this  province,  and  of  enabling  the  said  John  Mittleberger  &  Co. 
to  carry  on  their  milling  operations  to  a  greater  extent  and  with  greater 
facility,  they,  the  said  John  Mittleberger  &  Co.  have  agreed  with  the  said 
Messrs.  Tobin  and  Murison,  to  supply,  extend,  and  advance  to  them,  from 
time  to  time,  such  funds,  credit  and  other  assistance  as  they  may  require 
to  carry  on  such  business  during  the  said  term  of  three  years,  the  amount 
of  such  advances  or  credit  not  exceeding  at  anytime  the  sum  of  25,000/. 
And  whereas  in  order  effectually  to  secure  the  said  John  Michael  Tobin 
and  Andrew  Murison,  for  any  advances  they  may  make,  or  any  liabilities 
they  may  incur,  to  or  for  or  on  account  of  the  said  John  Mittleberger  & 
Co.,  it  is  agreed,  by  and  between  the  said  parties,  that  the  said  Welland 
Canal  Mills  shall  be  assigned  and  conveyed  to  them  the  said  John  M. 
Tobin  and  Andrew  Murison,  by  way  of  mortgage,  to  be  held  by  them  as 
security  as  aforesaid,  until  all  such  advances,  credits  and  liabilities  shall  be 
fully  paid,  satisfied  and  discharged ;  subject,  however,  to  the  said  pro- 
visoes, conditions,  limitations  and  restrictions  hereinafter  contained.  Now 
this  indenture  witnesseth,  that  the  said  William  H.  Merritt,  for  and  in 
consideration  of  the  premises,  and  of  the  covenants,  provisoes,  and  condi- 
tions hereinafter  contained,  and  also  for  the  further  consideration  of  five 
shillings  of  lawful  money  of  the  province  aforesaid,  to  him  by  the  said 
John  M.  Tobin  and  Andrew  Murison  in  hand  paid,  the  receipt  whereof 
is  hereby  acknowledged,  hath  granted,  bargained,  sold,  assigned,  released, 
transferred,  conveyed  and  confirmed,  and  by  these  presents  doth  grant, 
bargain,  sell,  assign,  release,  transfer,  convey  and  confirm,  unto  the  said 
Michael  Tobin  and  Andrew  Murison,  their  heirs  and  assigns  for  ever,  the 
undivided  three -fourth  parts  of  all  and  singular  the  messuages,  mills, 
houses,  lands,  tenements  and  premises,  situate  in  St.  Catherines  aforesaid, 
known  as  the  Welland  Canal  Mills,  which  said  messuages,  lands  and 
premises,  may  be  better  known  and  described  as  follows,  that  is  to  say, 
commencing  at  a  stone  planted  at  the  north-east  angle  of  lot  number  9  of 
the  plot  laid  out  by  the  said  William  H.  Merritt,  near  the  said  mill,  oppo- 
site the  front  thereof,  on  a  course  south,  sixty- seven  degrees  west,  fifty 
feet  therefrom,  thence  south,  twenty-three  degrees  and  a  half  east,  fifty- 
two  feet  more  or  less,  to  the  boundary  or  margin  of  the  canal,  thenc^  up 
the  boundary  of  the  same  to  the  waste  weir,  thence  at  a  right  angle  with 
the  east  course  until  it  intersects  the  race,  thence  along  the  race  north- 
westerly fifty  feet  more  or  less,  until  it  intersects  the  north  side  of  HiU 
Street,  thence  one  hundred  and  six  feet  more  or  less,  until  within  ten  feet 
of  the  corner  of  the  mill-house,  thence  forty-four  feet  more  or  less,  to  ten 
feet  beyond  the  rear  of  the  mill-house,  thence  south  sixty-seven  degrees 
west  fifty-four  feet,  thence  south  twenty-four  degrees  east  fifty-four  feet 
more  or  less,  to  within  ten  feet  of  the  corner  stone  of  said  mill-house  on 
the  boundary  of  said  street,  thence  fifteen  feet  more  or  less  on  the  said 
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boundary  of  street,  until  it  intersects  a  stone  on  a  course  north  twenty- 
tliree  and  a  half  degrees  west  from  the  place  of  beginning,  thence  south 
twenty-three  and  a  half  degrees  cast  fifty  feet  to  the  place  of  beginning, 
containing  by  admeasurement  half  an  acre,  be  the  same  more  or  less; 
also  the  undivided  three-fourth  parts  of  a  term  of  years,  granted  to  him 
the  said  William  Hamilton  Merritt,  in  and  by  a  certain  lease,  bearing  date 
on  the  thirtieth  day  of  July,  in  the  year  of  our  Lord  one  thousand,  eight 
hundred  and  thirty-five,  from  the  St.  Catherines*  Water  Power  Company, 
to  the  said  William  Hamilton  Merritt,  together  with  three-fourth  parts  of 
aU  and  singular  the  waters,  water- courses,  water  privileges,  races,  waste 
weirs,  rights,  powers,  profits,  commodities  and  advantages  whatsoever, 
mentioned  and  described  in  the  said  indenture  of  lease,  and  every  part 
and  parcel  thereof,  subject  however  to  the  reservations,  limitations  and 
conditions  therein  contained  ;  together  with  three-fourth  parts  of  the  race- 
way constructed  by  the  said  William  Hamilton  Merritt,  under  the  said 
lease,  with  all  the  privileges  and  appurtenances  to  the  same  belonging ; 
to  have  and  to  hold  the  said  estates  and  interests  herein-before  granted, 
assigned,  released,  and  conveyed,  or  intended  so  to  be,  unto  the  said  John 
Michael  Tobin  andAndrew  Murison,  their  heirs,  executors,  administrators 
and  assigns,  in  as  full  and  beneficial  a  manner  as  he  the  said  William 
Hamilton  Merritt  can  or  may  grant,  release,  or  convey  the  same.  And 
this  indenture  further  witnesseth,  that  the  said  George  Adams,  for  the 
considerations  hereinbefore  mentioned,  hath  bargained,  sold,  assigned, 
released,  transferred,  conveyed,  and  confirmed,  and  by  these  presents 
doth  bargain,  sell,  assign,  release,  transfer,  convey  and  confirm  unto  the 
said  John  Michael  Tobin  and  Andrew  Murison,  their  heirs,  executors, 
administrators  and  assigns,  the  undivided  fourth  part  of  all  and  singular 
the  messuages,  mills,  buildings,  lands,  tenements  and  premises,  lease  and 
term  of  years,  waters,  water-courses,  water-privileges,  races,  waste  weirs, 
with  the  profits,  privileges,  commodities  and  advantages  thereof  herein- 
before mentioned  and  described  or  intended  to  be,  and  every  part  and 
parcel ;  to  have  and  to  hold  the  said  estates  and  interests  last  before  men- 
tioned unto  the  said  John  Michael  Tobin  and  Andrew  Murison,  their 
heirs,  executors,  administrators  or  assigns,  in  as  full  and  beneficial  a  man- 
ner as  he  the  said  George  Adams  can  or  may  grant,  release,  or  convey  the 
same  ;  provided  always  nevertheless,  and  these  presents  are  upon  this 
express  condition,  and  it  is  the  true  intent  and  meaning  hereof,  and  of  the 
parties  hereunto,  that  if  the  said  John  Mittleberger  and  Beacher  Benham, 
their  executors  or  administrators,  or  some  or  one  of  them,  do  and  shall, 
from  time  to  time,  well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
John  Michael  Tobin  and  Andrew  Murison,  their  executors  or  adminis- 
trators, all  such  sum  or  sums  of  money  as  upon  a  statement  of  cash  or 
othA-  accounts  between  them  arising  and  accruing  under  and  in  pursuance 
of  such  agreement,  shall  appear  to  be  due  to  them  the  said  John  M. 
Tobin  and  Andrew  Murison ;  and  also  if  the  said  John  Mittleberger  and 
Beacher  Benham,  their  heirs,  executors  or  administrators,  shall  and  do 
from  time  to  time,  and  at  all  times,  save  harmless  and  keep  indemnified, 
them  the  said  John  M.  Tobin  and  Andrew  Murison,  their  executors, 
administrators  and  assigns,  of,  from  and  against  all  damages,  losses,  costs, 
charges  and  expenses  whatsoever,  which  shall  or  may  at  any  time  arise  or 
accrue  to  them,  by  reason  of  any  such  liabilities  incurred  or  to  be  incurred 
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by  them,  for  or  on  account  of  the  said  John  Mittleberger  and  Beacher 
Benham,  their  executors  or  administrators,  in  pursuance  of  the  said  agree- 
ment, then  this  indenture,  and  every  matter  and  thing  herein  contained, 
shall  be  utterly  null  and  void ;  Provided  also,  and  it  is  hereby  further 
covenanted  and  agreed,  by  and  between  the  said  parties  respectively,  their 
executors  and  administrators,  that  the  said  John  M.  Tobin  and  Andrew 
Murison,  their  executors  or  administrators,  shall  not  at  any  time  take, 
commence  or  institute,  any  action,  suit,  process  or  proceeding  whatsoever, 
either  at  law  or  in  equity,  for  the  recovery  of  the  possession  of  the  said 
land  and  premises,  or  of  any  monies  or  balances  of  account  that  may  have 
become  due  to  them  from  the  said  John  Mittleberger  and  Beacher  Benham, 
until  the  expiration  of  six  calendar  months  after  they  the  said  John  M. 
Tobin  and  Andrew  Murison  shall  have  delivered  to  the  said  John  Mittle- 
berger and  Beacher  Benham  a  full  and  correct  statement  in  writing  of  such 
account.    And  the  said  John  M.  Tobin  and  Andrew  Murison,  for  them- 
selves, their  heirs,  executors  and  administrators,  do  hereby  covenant, 
promise  and  agree,  to  and  with  the  said  William  H.  Merritt  and  George 
Adams,  severally  and  respectively,  their  and  each  of  their  heirs,  executors 
and  administrators,  that  at  any  time  during  the  said  term  of  three 
years,  upon  the  full  payment  of  all  balances  of  account  and  monies  what- 
soever which  may  be  found  due  and  owing  from  the  said  John  Mittle- 
berger and  Beacher  Benham  to  the  said  John  M.  Tobin  and  Andrew 
Murison,  and  upon  being  fully  relieved  and  discharged  from  all  debts  and 
liabilities  incurred  by  them  for  or  on  account  of  the  said  John  Mittle- 
berger and  Beacher  Benham,  they  the  said  John  M.  Tobin  and  Andrew 
Murison,  shall  and  will,  at  the  request,  costs  and  charges  of  the  said  John 
Mittleberger  and  Beacher  Benham,  or  of  the  said  William  H.  Merritt  and 
George  Adams,  or  any  or  either  of  them,  or  any  or  either  of  their  heirs, 
executors  or  administrators,  by  such  and  so  many  lawful  and  proper  deeds, 
writings  or  instruments  as  may  be  required  for  that  purpose,  release, 
re-assign  and  reconvey,  unto  the  said  William  H.  Merritt  and  George 
Adams  respectively,  their  heirs  and  assigns,  the  several  estates  and  interests 
of  and  in  the  messuages,  lands,  tenements  and  premises  by  them  respec- 
tively hereinbefore  granted,  released  and  conveyed,  in  as  full  and  ample  a 
manner  as  they  the  said  John  M.  Tobin  and  Andrew  Murison  can  or  may 
release,  re-assign  or  reconvey  the  same.    And  further,  that  they  the  said 
John  M.  Tobin  and  Andrew  Murison,  their  heirs,  executors  or  adminis- 
trators, shall  not  nor  will,  without  the  consent  in  writing  of  the  said  William 
H.  Merritt  and  George  Adams  respectively,  assign  over  or  transfer  this 
indenture  to  any  person  or  persons  whomsoever.    And  it  is  hereby  further 
covenanted  and  agreed,  by  and  between  the  said  parties  respectively,  their 
heirs,  executors  and  administrators,  that  in  case  the  said  John  Mittleberger 
and  Beacher  Benham,  their  executors  or  administrators,  shall  make  default 
in  the  payment  of  any  monies  or  balance  of  account,  which  upon  a  state- 
ment of  such  account  being  made  and  delivered  as  aforesaid,  shall  be 
found  due  and  owing  to  the  said  John  M.  Tobin  and  Andrew  Murison, 
for  the  space  of  six  months  after  the  delivery  of  such  statement  as  afore- 
said, then  it  shall  and  may  be  lawful  for  the  said  John  M.  Tobin  and 
Andrew  Murison,  their  heirs  or  assigns,  into  the  said  lands,  tenements 
and  premises  hereby  granted,  released  and  assigned,  or  any  part  thereof 
in  the  name  of  the  whole,  to  enter,  and  from  thenceforth  peaceably  and 
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quietly  to  have,  hold,  possess  and  enjoy  the  same,  and  every  part  thereof, 
and  to  take  and  receive  the  rents  and  profits  thereof  to  their  own  use, 
without  the  let,  suit,  interruption  or  denial  of  the  said  William  H.  Merritt 
and  George  Adams,  or  either  of  them,  or  of  any  person  or  persons  claim- 
ing or  to  chum,  by,  from,  through  or  under  them,  or  either  of  them.  And 
the  said  William  II.  Merritt  and  George  Adams,  for  themselves,  their 
heirs,  executors  and  administrators,  do  hereby  severally  and  respectively 
covenant  and  agree,  to  and  with  the  said  John  M.  Tobin  and  Andrew 
Murison,  their  heirs  and  assigns,  that  they  the  said  William  H.  Merritt 
and  George  Adams,  are  severally  and  respectively  seised  each  in  his  own 
right,  of  the  several  estates  and  interests  by  them  respectively  hereinbe- 
fore granted,  released  and  conveyed,  of  and  in  the  said  lands,  tenements 
and  premises,  and  have  good  right,  full  power,  and  lawful  and  absolute 
authority,  to  grant,  bargain,  sell,  release  and  convey  the  same  as  aforesaid ; 
that  the  same  are  free  and  clear  of  and  from  all  and  all  manner  of  incum- 
brances ;  and  that  they  the  said  William  H.  Merritt  and  George  Adams, 
their  heirs,  executors  and  administrators,  shall  and  will  warrant  and  defend 
the  same,  unto  the  said  John  M.  Tobin  and  Andrew  Murison,  their  heirs 
and  assigns,  against  the  lawful  claims  of  all  person  or  persons  whomsoever 
claiming,  or  who  shall  or  may  hereafter  claim,  any  legal  estate,  right,  title 
or  interest  therein,  by,  from,  through  or  under  them,  the  said  William  H. 
Merritt  and  George  Adams,  their  heirs  or  assigns,  or  any  or  either  of 
them.  In  testimony  whereof,  the  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals,  on  the  day  and  year  first  above  written. 

That  the  said  George  Adams  departed  this  life  on  or  about  the  1 0th 
October,  1844,  and  the  said  Beacher  Benham  removed  from  this  province 
to  the  United  States  of  America,  in  the' year  of  our  Lord  1842,  and  he 
hath  resided  there  ever  since,  and  still  does  reside  in  the  United  States  of 
America.  That  the  course  of  dealing  between  the  plaintiffs  and  the  firm 
of  John  Mittleberger  &  Co.  was  chiefly  conducted  by  means  of  bills  of 
exchange  drawn  by  Messrs.  John  Mittleberger  &  Co.,  upon  and  afterwards 
accepted  by  the  plaintiffs ;  which  bills  of  exchange  were  negoeiated  in  the 
first  instance  by  the  said  John  Mittleberger  &  Co.  before  the  same  were 
accepted  by  the  plaintiffs,  and  the  proceeds  of  the  said  bills  were  obtained 
by  the  said  Messrs.  John  Mittleberger  &  Co.,  by  and  from  the  different 
banks  and  agencies  of  the  banks  in  this  province  ;  and  that  the  said  bills 
of  exchange  were  accepted  by  the  plaintiffs  for  the  accommodation  of  the 
said  John  Mittleberger  &  Co.,  and  the  same  were,  when  due,  retired  and 
paid  by  the  said  plaintiffs,  and  charged  in  account  by  the  plaintiffs  against 
John  Mittleberger  &  Co. ;  that  the  signatures  to  and  upon  the  said  biUs 
of  exchange,  as  drawers,  indorsers  and  acceptors,  are  respectively  of  the 
respective  handswriting  of  the  parties  purporting  to  draw,  indorse  and 
accept  the  said  bills  of  exchange ;  that  James  Law,  mentioned  on  some  of 
the  said  bills  of  exchange,  was  the  agent  of  the  City  Bank  of  Montreal ; 
that  Henry  Mittleberger  was  the  agent  of  the  Bank  of  Montreal ;  that 
Thos.  Wilson  was  the  cashier  of  the  Branch  Bank  of  Montreal,  at  Toronto ; 
that  John  Cameron  was  the  cashier  of  the  Branch  of  the  Commercial 
Bank  of  the  Midland  District,  at  Toronto  ;  that  Thomas  McCormick  was 
the  cashier  of  the  Bank  of  Upper  Canada,  at  Niagara  ;  and  that  W.  H. 
Hopper  was  the  manager  of  the  Branch  of  the  British  North  American 
Bank,  at  Toronto.    The  original  bills  of  exchange  are  annexed  to  this 
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verdict.  That  the  plaintiffs  did,  in  the  month  of  December,  in  the 
year  of  our  Lord  1841,  render  to  the  said  John  Mittleberger  a  state- 
ment of  accounts  between  themselves  and  the  firm  of  John  Mittle- 
berger &  Co.,  in  which  the  said  plaintiffs  shewed  a  balance  due  to  them 
amounting  to  the  sum  of  27,554?.  12^.  86?.,  a  copy  of  which  said  account 
is  annexed  to  this  verdict;  that  the  plaintiffs  again,  in  the  month  of 
January,  in  the  year  of  our  Lord  1843,  rendered  to  the  said  John  Mit- 
tleberger a  statement  of  accounts  between  themselves  and  the  said  firm  of 
John  Mittleberger  &  Co.,  in  which  the  said  plaintiffs  shewed  a  balance 
due  to  them  from  the  said  John  Mittleberger  &  Co.  amounting  to  the 
sum  of  3 5,73 7Z.  95.  8 6?.,  a  copy  of  which  said  account  is  annexed  to  this 
verdict;  and  again  the  said  plaintiffs,  on  or  about  the  18  th  March,  1843, 
rendered  to  the  said  John  Mittleberger  a  further  statement  of  the  accounts 
between  themselves  and  the  said  firm  of  John  Mittleberger  &  Co.,  in  which 
the  said  plaintiffs  shewed  a  balance  to  be  due  to  them  from  the  said  firm 
of  John  Mittleberger  &  Co.,  amounting  to  the  sum  of  32,095Z.  12*.  \Qd., 
a  copy  of  which  account  is  annexed  to  this  verdict.  That  the  whole 
balance  of  accounts  now  due  to  the  said  plaintiffs,  from  the  said  firm  of 
Messrs.  John  Mittleberger  &  Co.,  is  the  sum  of  25,91 8Z.  10s.  6 J.  That 
the  said  John  Mittleberger  &  Co.,  did,  during  the  period  of  the  said  three 
years  mentioned  in  the  said  articles,  and  with  the  money  advanced  by  the 
plaintiffs,  deal  in  purchasing  flour  and  other  produce,  which  was  forwarded 
to  the  plaintiffs  to  be  sold,  and  the  proceeds  thereof  to  be  carried  to  the 
credit  of  John  Mittleberger  &  Co. ;  and  such  monies  form  part  of  the 
account  rendered  to  the  said  John  Mittleberger  &  Co.  That  the  whole 
amount  of  the  accounts  of  expenditure  of  monies  in  the  purchase  of  such 
American  flour  and  pork,  during  the  said  time,  is  the  sum  of  13,61 3Z.  1  Is. 
7c?.,  and  the  loss  upon  the  resale  of  the  same,  is  the  sum  of  2,293Z.  175. 
1 1  ^d.  But  whether  or  not,  upon  the  whole  matter  aforesaid,  by  the  jurors 
aforesaid,  in  form  aforesaid,  found,  the  said  defendants  did  undertake  and 
promise,  in  manner  and  form  as  the  plaintiffs  have  complained  against  the 
defendants  within  stated,  the  jurors  aforesaid,  are  altogether  ignorant,  and 
they  therefore  pray  the  advice  of  the  court  of  our  lady  the  Queen,  at 
Toronto,  &c.  And  if  upon  the  whole  matter  the  said  court  of  our  said  lady 
the  Queen  shall  be  of  opinion  that  the  said  defendants  did  undertake  and 
promise  in  manner  and  form  as  the  plaintiffs  have  complained  against  them, 
then  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  say,  that  said  defen- 
dants did  undertake  and  promise,  in  manner  and  form  as  the  plaintiffs  have 
within  complained  against  them,  and  in  that  case  they  assess  the  damages 
of  the  plaintiffs,  over  and  above  their  costs  and  charges,  to  the  sum  of 
£25,918.  105.  6c?.  But  if  upon  the  whole  matter  it  shall  seem  to  the 
court,  that  the  said  defendants  did  not  undertake  or  promise  in  manner 
and  form  &c.,  then  the  jurors  aforesaid,  upon  their  oath  aforesaid,  say,  that 
the  said  William  Hamilton  Merritt  did  not  undertake  or  promise  in  man- 
ner and  form,  &c.  And  if  upon  the  whole  matter  aforesaid  it  shall  seera 
to  the  court,  that  in  the  event  of  the  said  defendants  being  adjudged  by 
the  said  court  to  be  liable  to  some  part  of  the  amount  claimed  by  the 
said  plaintiffs,  and  if  upon  the  whole  matter  aforesaid  it  shaU  seem  to  the 
court  that  the  said  defendant  William  Hamilton  Merritt  is  not  liable  for 
the  matters  and  transactions  of  account  connected  with  the  said  trans- 
actions and  matters,  in  purchasing  of  the  said  American  flour  and  Pork, 


10 


SITTINGS  AFTER  EASTER  TERM,  8  VIC. 


then  the  jurors  aforesaid,  upon  their  oath  aforesaid,  find,  that  the  whole 
balance  of  the  said  transactions  and  matt  era  is  the  sum  of  £2,293.  17*.  ll^d. 
And  if  it  shall  seem  to  the  court  that  such  sum  should  be  deducted  from 
the  whole  amount,  then  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  assess  the  damages  of  the  plaintiffs  at  the  sum  of  £23,624.  12*.  6^d. 
And  the  jurors  aforesaid  find  a  verdict  for  the  plaintiffs  upon  the  second 
and  third  pleas  of  the  said  defendant  William  Hamilton  Merritt. 

The  case  was  argued  at  great  length  last  Term  by  Bums  and  Blake 
for  the  plaintiffs,  and 

R.  B.  Sullivan,  for  the  defendants. 

Robinson,  C.  J. — The  point  submitted  to  the  judgment  of  this  court, 
upon  the  special  verdict  which  has  been  consented  to  by  the  parties,  is, 
whether  during  the  course  of  certain  transactions  between  the  plaintiffs 
and  Messrs.  John  Mittleberger  &  Co.,  set  forth  in  the  special  ver- 
dict, the  defendant  Merritt,  was  or  was  not  a  partner  in  the  firm  of 
John  Mittleberger  &  Co.,  and  as  such  partner,  liable  to  be  charged  with 
monies  advanced  by  the  plaintiffs  during  that  period,  to  John  Mittle- 
berger &  Co.,  for  carrying  on  the  business  of  the  firm.  If  the  defendant 
Merritt  was  not  so  liable,  then  a  verdict  is  to  be  entered  for  the  defen- 
dants ;  if  he  was  and  is  liable  to  be  so  charged,  then  a  verdict  is  to  be 
entered  for  the  plaintiffs,  for  £25,918  10*.  6c?.,  subject  to  the  opinion  of 
this  court,  upon  the  propriety  of  deducting  therefrom  the  sum  of 
£2,293  17*.  1 1  upon  the  facts  stated  in  the  verdict.  The  defen- 
dant Merritt,  and  Mr.  Adams,  now  deceased,  were  owners,  in  different 
proportions,  of  mills  upon  the  Welland  Canal,  near  St.  Catherines,  in 
which  they  had  been  for  some  time  carrying  on  business ;  and  in  August, 
1839,  they  leased  the  mills  with  other  premises  and  appurtenances,  to 
John  Mittleberger  and  one  Benham,  who  is  now  absent  from  the  province, 
for  three  years,  and,  at  the  same  time,  they  entered  into  an  agreement 
with  Mittleberger  and  Benham,  very  special  in  its  nature,  with  the  terms 
of  which  the  court,  as  well  as  the  counsel  on  both  sides,  have  become 
familiar,  from  its  connection  with  other  proceedings  which  have  been 
before  us ;  and,  as  the  agreement  is  transcribed  in  full  in  the  special 
verdict,  I  need  not  state  its  contents  further  than  may  be  necessary  for 
showing  the  grounds  of  our  judgment.  It  recited  that  John  Mittleberger 
and  Benham,  intended  to  carry  on  business,  at  the  mills  so  leased  to  them, 
under  the  name  of  "John  Mittleberger  &  Co.,"  for  the  term  of  three 
years,  unless  the  period  should  be  lessened  by  death,  or  other  contingen- 
cy. Merritt  and  Adams  by  it  assigned,  also,  to  J.  Mittleberger  and  Ben- 
ham, all  their  stock  in  trade,  produce  and  effects  belonging  to  the  mill,  a 
schedule  of  which  was  annexed.  Mittleberger  was  empowered  to  sue 
for,  and  receive,  all  debts  due  to  Merritt  and  Adams  in  their  former 
business  at  the  mills,  and  certain  accruing  rents,  crediting  what  should  be 
received  to  Merritt  and  Adams,  in  the  books  of  Mittleberger  and  Co. ; 
and  permission  was  given  by  the  agreement  to  use  all  monies,  which  should 
be  so  realized,  in  the  firm  of  John  Mittleberger  &  Co.,  during  the  exis- 
tence of  that  firm,  without  interest.  Merritt  and  Adams  covenant  that 
they  will  not,  during  the  three  years,  sell,  mortgage  or  incumber,  or  ren- 
der liable  to  execution  for  private  debt,  the  mills,  or  any  of  the  property 
assigned,  without  the  consent  of  John  Mittleberger,  otherwise  they  sTiall 
forfeit  all  right  to  any  profits  under  the  agreement.    They  covenant  further, 
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that,  at  any  time,  during  the  term  of  years,  and  during  the  solvency  of 
Mittleberger  &  Co.,  upon  the  agreement  of  Mittleherger^  and  exhibition 
of  the  hooks  of  the  firm^  they  will  endorse  notes,  and  accept  bills  as  he 
may  require,  together  with  one  George  Rykert,  to  the  extent  of  £12,500, 
and  beyond  that  sura  without  him,  in  such  sums  as  J.  Mittleberger  shall 
desire,  for  the  use  of  the  firm  of  J.  Mittleberger  &  Co.    In  the  same 
agreement,  J.  Mittleberger  covenants  that  he  will  pay  to  Merritt  and 
Adams,  during  the  three  years,  or  during  the  partnership  of  J.  Mittleber- 
ger &  Co.,  the  following  annual  rent,  that  is  to  say,  "  if  the  whole  profits 
shall  be  under  an  average  of  £2,000  per  annum,  then  the  one  half  of 
such  profits  ;  if  the  profits  shall  exceed  £2,000  per  annum,  then  the 
lawful  interest  on  the  estimation  of  the  stock  invested  by  Merritt  and 
Adams,  and  specified  in  the  schedules,  and  in  addition  thereto^  the  one 
fourth  part  of  the  remaining  profits,  after  deducting  the  said  interests.^'' 
J.  Mittleberger  covenants  that  he  will  give  a  credit  to  Merritt  and  Adams 
together,  to  the  amount  of  £1,000  in  each  year,  which  may  be  had  out  of  the 
store  of  J.  Mittleberger  &  Co.,  in  goods :  and  he  covenants  that  he  will  not,  so 
long  as  the  agreement  continues,  sell,  mortgage,  or  incumber  his  interest  in 
the  real  property  of  the  pre-existing  firms,  of  Rykert  &  Co.,  or  of  Rykert,  Mit- 
tleberger &  Co.,  or  either  of  them,  without  the  consent  of  Merritt  and  Adams, 
or  one  of  them ;  except  a  certain  property  specified,  which  may  be  converted 
into  available  funds  for  the  use  of  the  said  firm,.    He  covenants,  further, 
that,  at  the  expiration,  or  other  sooner  determination  of  the  firm  of  J.  Mit- 
tleberger &  Co.,  he  will  close  up  the  business  of  the  firm,  and  first  pay  and 
discharge  all  its  liabilities ;  and  will,  immediately  after,  pay  over  to  Merritt 
and  Adams  their  investments  of  cash,  or  stock,  in  the  said  new  firm,  what- 
ever amount  may  be  coming  to  them,  or  either  of  them,  according  to  the 
schedules,  or  subsequent  receipts  and  credits;  and  shall,  within  three 
months,  pay  over  to  Merritt  and  Adams  whatever  balance  of  accounts, 
for  rent  or  otherwise,  may  be  due  or  coming  to  them  or  either  of  them, 
from  the  said  firm ;  and  will,  within  the  period  of  three  months  after  the 
determination  of  the  said  co-partnership,  or  as  soon  as  received,  pay  over 
to  Merritt  and  Adams  any  proportion  of  rents  or  profits  that  may  be  coming 
to  them.    He  covenants,  also,  that  besides  insuring  the  miUs,  &c.,  for 
certain  amounts  named,  he  will,  from  to  time,  injure  a  sufficient  sum  upon 
the  produce  iii  the  mill,  and  in  the  store-house,  and  on  the  goods,  and  charge 
the  same  to  the  firm  of  J.  Mittleberger  &  Co.    J.  Mittleberger  further 
covenants,  that  he  will,  from  time  to  time,  during  the  partnership,  procure 
Rykert  to  indorse  negotiable  business-paper,  to  be  used  in  the  firm  of 
J.  Mittleberger  Sf  Co. ;  and  also,  that  in  the  firm  of  J.  Mittleberger  &  Co., 
no  one  but  himself  shall  have  power,  for  him,,  to  contract  liabilities  or  sign 
the  name  of  the  firm,  unless  empowered  under  his  hand  and  seal :  that 
he  will,  twice  in  each  year,  balance  the  mill  and  distillery  accounts,  exhibit- 
ing statements  of  the  business  thereof;  and  once  in  each  year  balance  the 
store  accounts,  shewing  an  annual  statement  of  the  aggregate  business; 
that  he  will  exhibit  the  books  at  all  times,  or  furnish  a  balance  sheet,  to 
each  of  the  parties  interested,  if  required.    It  is  provided,  that  if  the  mill 
shall  be  burnt,  or  from  any  accident  its  operations  be  suspended  for  six 
months,  the  said  partnership,  and  the  agreement,  may  be  put  an  end  to, 
if  declared  by  J.  Mittleberger  and  Benham ;  and  if  the  distillery  shall  be 
destroyed,  and  not  replaced  in  six  months,  the  said  partnership,  and  this 
d  VOL.  II. 
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agreement,  may  be  put  an  end  to,  if  declared  hy  Merritt  and  Adamg;  and 
if  the  shop  should  be  destroyed,  Mittlebcrger  should  be  charged  with 
interest  on  its  estimated  value  in  the  schedules.    And  it  is  stipulated, 
that  if  at  any  time  within  the  term  it  should  appear,  that  the  united  credits 
of  the  several  parties  do  not  command  adequate  means  to  carry  on  the  business 
with  profit,  a  dissolution  shall  take  place,  upon  John  Mittlebcrger  giving 
one  month's  notice  to  all  parties  interested,    J.  Mittlebcrger  binds  himself 
to  pay  to  S.  Street,  Esq.,  the  interest  of  a  mortgage  long  before  given  by 
Merritt  and  Adams,  upon  the  mills,  charging  the  same  to  Merritt  and 
Adams,  but  no  part  of  the  principal,  out  of  the  funds  of  the  said  firm  : 
that  in  case  the  available  means,  by  debts,  and  stock  "  of  the  parties 
hereto,^'  shall  not  be  sufficient  to  meet  the  liabilities  as  they  fall  due,  then 
quarterly  balances  of  the  accounts,  on  either  side,  shall  be  struck,  and 
interest  charged  thereon :  that  no  permanent  improvement  shall  be  made 
in  any  part  of  the  property,  unless  by  consent  in  writing  of  all  the  parties 
interested:  that  an  account  shall  be  kept  of  the  business  distillery,  till  the 
hogs  then  on  hand  shall  be  slaughtered,  when  the  profits  of  the  business 
fi"om  the  month  of  May,  can  be  ascertained,  one  half  of  which  profits 
shall  be  credited  to  Rykert,  Mittlebcrger  &  Co.,  and  the  other  half  to  the 
new  firm  of  John  Mittlebcrger  Sf  Co.  :  that  all  the  real  estate  and  capital 
invested,  united  or  accumulating  through  the  business  of  John  Mittle- 
bcrger &  Co.,  shall  be  held  liable  for  all  losses  incurred  by  the  firm  :  and 
that,  if  any  property  shall  be  seized  upon  and  sold,  which  belongs  to  one 
party  to  the  agreement,  under  executions  for  the  debts  of  J.  Mittlebcrger 
&  Co.,  the  property  of  the  other  party  shall  be  held  liable,  SLudthe  owner  pay 
to  the  party  seized  on  his  proportion  of  the  value  of  the  property  sacrificed, 
according  to  the  relative  value  of  the  property  of  each,  including  Rykert 
&  Co.,  and  Rykert,  Mittlebcrger  &  Co.    And  it  is  further  provided,  that 
if  John  Mittleberger,  in  the  new  firm  of  John  Mittlebcrger  &  Co.,  should 
sustain  losses  by  the  business,  exceeding  the  profits,  then  the  property, 
real  and  personal,  or  shares  of  property  and  capital  invested  by  the  said 
Merritt  and  Adams,  more  particularly  specified  in  the  schedules  annexed, 
shall  be  held  to  be  equally  liable  with  that  of  J.  Mittleberger,  including 
the  two  other  firms  of  Rykert  &  Co.,  and  Rykert,  Mittleberger  &  Co.,  for 
such  losses,  in  the  same  proportion  as  the  said  John  Mittle]jerger  ought 
to  bear  in  regard  to  other  property  vested  in  the  said  new  firm  or  partner- 
ship.   It  is  provided,  that  "  the  agreement  shall  determine  with  the  part- 
nership of  J.  Mittleberger  &  Co.,  whenever  that  event  may  happen  within 
the  three  years  ;  that  the  co-partnership  of  John  Mittleberger  Sc  Co.,  shall 
cease  and  determine  by  the  death  of  either  Merritt  or  Mittleberger,  and 
the  business  be  finally  closed ;  in  which  case,  the  respective  owners  may, 
jointly  with  the  surviving  parties  to  the  agreement,  the  said  Rykert,  and 
the  executors  or  administrators  of  the  deceased  party,  and  the  partners,  or 
surviving  partners  of  John  Mittleberger  &  Co.,  enter  into  the  premises 
and  adjust,  settle  and  close  the  business."    But  the  death  of  Adams,  and 
Benham,  or  either  of  them,  is  not  to  affect  the  said  business ;  and  the 
said  John  Mittleberger  may  continue  in  his  own  name,  if  he  sees  fit.  All 
debts  against  J.  Mittleberger  Sf  Co.,  for  indorsed  or  security  paper,  by 
Merritt  and  Adams,  shall  stand  in  the  same  situation  as  all  other  debts 
against  the  firm,  and  be  claimed  by  them  as  debts  by  other  creditors ;  and 
any  excess  beyond  12,500/.,  for  indorsed  or  security  paper,  shall  be  pre- 
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ferred  to  the  claim  of  Rykert,  for  similar  indorsements  to  the  said  sum  of 
12,500/.,  and  such  excess  shall  be  first  discharged,  so  as  to  reduce  the 
liability  of  Merritt  and  Adams,  on  such  paper,  to  the  same  amount  as 
Rykert' s.  And  the  parties  stipulate,  "  that  neither  party  shall  withdraw 
from  the  said  firm  more  than  1,000/.,  annually,  viz.,  Merritt  and  Adams 
not  more  than  1,000/.  between  them,  and  Mittleberger  and  Benham  not 
exceeding  an  equal  sum  annually,  from  the  funds  or  assets  of  the  firm. 
Benham  covenants  with  Merritt  and  Adams,  that  he  will  not  sell,  or 
incumber,  his  interest  in  the  real  property,  or  in  the  assets,  of  the  late  firm 
of  Rykert,  Mittleberger  &  Co.,  or  any  part  thereof,  without  the  consent 
of  Merritt  and  Adams,  or  either  of  them ;  otherwise,  he  shall  forfeit  all 
profits  in  the  said  firm.  And  the  parties  bind  themselves,  that  at  the 
expiration  of  the  agreement,  Merritt  and  Adams  will  take  such  materials 
in  and  about  the  grist-mill,  as  are  generally  used  in  such  business,  that 
may  remain  on  hand  of  the  present  stock,  not  exceeding  1,000/.,  according 
to  its  present  estimated  value ;  and  that  Mittleberger  will  also  then  receive 
not  less  than  1,000/.  of  the  present  stock  of  goods  (if  so  much  remains 
on  hand),  at  the  prices  in  the  schedule :  the  remainder  of  all  stock  in 
hand  to  be  then  sold,  unless  otherwise  agreed  upon.  All  these  parts  of 
the  agreement  seem  to  bear,  more  or  less,  on  the  question  of  partnership, 
and  I  believe  I  have  omitted  none  that  do.  It  is  found  by  the  special 
verdict,  that  between  the  time  of  making  this  agreement,  and  its  ter- 
mination, the  plaintiffs  accepted  bills  drawn  upon  them  by  John  Mit- 
tleberger &  Co.,  for  the  accommodation  of  the  company,  to  a  very 
large  amount,  which  were  discounted  for  the  company  at  the  agencies 
of  various  banks  in  Upper  Canada,  and  the  proceeds  passed  into  the 
hands  of  the  company ;  and  that  those  bills,  when  they  came  to  matu- 
rity, were  paid  by  the  acceptors.  In  relation  to  these  advances,  a 
mortgage  was  given  to  the  plaintiffs,  by  Merritt  and  Adams,  on  3rd 
March,  1840,  which  is  set  out  in  the  verdict,  and  will  be  presently 
noticed.  It  is  for  the  balance  of  accounts  due  to  the  plaintifis,  for 
such  advances,  and  found  by  the  special  verdict  to  amount  to  £25,918 
105.  6c?.,  that  the  plaintiffs  seek  in  this  action  to  charge  the  defendants, 
Merritt  and  Mittleberger,  as  being  both  partners  in  the  firm  of  Mittle- 
berger and  Co.  Besides  the  evidence  upon  the  question  of  partnership, 
which  m^^  be  collected  from  the  agreement,  certain  letters  are  found  by 
the  special  verdict  to  have  been  written  and  sent  by  Merritt  to  various 
persons,  which  are  set  out  verbatim,  and  which  are  relied  upon  as  tend- 
ing to  establish  the  fact  of  partnership.  The  defendant  Merritt  contends 
that  these  letters  cannot  be  considered  by  the  court,  because  a  special 
verdict  can  only  contain  facts  found,  and  not  mere  evidence  of  facts.— 
No  doubt  that  is  a  well  known  principle,  and  applies  universally  to  spe- 
cial verdicts ;  but  it  does  not  apply  as  it  has  been  attempted  to  apply  it. 
If  the  jury  had  found  merely  that  certain  evidence  was  given  to  them  for 
the  purpose  of  proving  that  these  letters  were  written  by  Merritt,  or  by 
some  one  authorised  by  him,  then,  however  conclusive  the  proof  of  the  fact 
might  have  seemed,  we  could  not  have  taken  these  letters  as  proved,  and 
could  not  have  considered  them  ;  but  the  jury  find  that  these  letters  were 
written,  and  were  sent  by  the  defendant  Merritt:  what  they  import  upon 
a  fair  construction  of  them,  and  what  their  contents  establish,  becomes 
then  matter  of  law  rather  than  of  fact.    If,  for  instance,  a  question  should 
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arise  upon  a  trial,  whether  an  act  done  by  A,  for  the  benefit  of  B,  hut 
without  his  express  authority,  was  afterwards  adopted  and  ratified  by  B, 
and  if  a  letter  written  by  the  latter  were  produced  in  evidence,  it  would 
become  the  duty  of  the  court  to  say  whether  it  amounted  to  an  adoption, 
or  not.  So,  if  on  a  prosecution  of  several  persons  for  a  conspiracy,  it 
were  proved  that  one  of  them  wrote  and  sent  a  letter  in  relation  to  the 
object  of  the  conspiracy,  it  would  fall  to  the  court  to  say,  whether  the 
tents  of  the  letter  showed  such  a  participation  in  the  design,  as  to  amount  to 
an  overt  act,  implicating  the  person  in  the  conspiracy.  In  a  case  before 
Lord  EUenborough,  at  nisi  prius,  in  which  letters  were  written,  not  by 
parties  in  the  cause,  but  by  persons  who  had  been  acting  in  the  matters 
which  gave  rise  to  the  litigation,  it  was  objected  that  they  were  mere 
declarations  of  parties  not  on  oath,  and  so  not  evidence ;  but  Lord  Ellen- 
boro  observed,  (I  have  not  now  the  case  before  me,  and  cite  it  from 
memory),  "  I  think  the  letters  are  evidence ;  I  must  suppose  the  parties 
writing  them  were  rational  agents;  the  letters  were  written  before  any 
dispute  about  these  matters  arose ;  with  what  intentions  the  writers  acted, 
is  part  of  the  question,  and  what  better  evidence  can  we  have  of  their 
intentions  than  their  conduct ;  their  vmting  and  sending  these  letters, 
was  part  of  their  conduct."  I  think  these  letters  written  and  sent  by 
Merritt,  are  facts  which  we  are  bound  to  consider.  They  must  be  read 
through  to  find  how  far  they  are  material.  It  will  be  seen  that  in  all  of 
them  Mr.  Merritt  identifies  himself  with  the  transactions  of  the  firm  ;  the 
large  advances  of  money  were  required  for  carrying  on  the  business  of  the 
mills ;  wheat  was  to  be  bought  in  the  United  States,  and  sent  to  St. 
Catherines  to  be  manufactured  into  flour;  this  occasioned  a  correspon- 
dence with  the  agent  who  was  to  buy  the  wheat,  with  forwarders  who 
were  to  transport  the  flour,  and  with  bank  agents  who  were  to  nego- 
tiate bills  and  drafts  :  and  these  letters  of  the  defendant  Merrit,  are  on 
these  subjects.  He  speaks  of  the  business  of  J.  Mittleberger  &  Co.,  as 
our  business — "  our  purchases  for  the  fall,"  he  says  "  must  be  made  this 
week ;  we  have  two  schooner  loads  of  wheat  arrived,"  &c.  To  the  for- 
warder, he  says,  "  we  are  about  making  large  shipments  to  you ;  our  wheat 
arrived  last  week,  and  the  mill  is  in  full  operation."  That  he  alludes  to 
the  mills  leased  by  him  is  clear,  for  he  says  in  the  same  letter,  "  I  have 
left  the  management  of  the  mills  wholly  to  John  Mittleberger  &  Co." 
The  letter  of  the  2nd  October,  1839,  he  wrote  to  William  Mittleberger, 
who  is  stated  in  the  verdict  to  have  been  an  agent  of  John  Mittleberger 
&  Co.,  employed  to  buy  wheat  for  them  in  Cleveland,  in  terms  which 
shew  an  intimate  knowledge  of  the  business  carried  on  by  J.  Mittleberger 
&  Co.,  and  a  personal  interest  in  it.  In  that  letter  he  seems  to  reproach 
the  agent  for  not  sending  wheat  in  proportion  to  the  monies  which  had 
been  sent  to  him ;  and  it  is  impossible  to  read  this  letter  with  any  other 
impression  than  that  the  monies  advanced  were  advances  made  by  him, 
and  the  wheat  purchased  for  him ;  not  for  him  alone,  but  in  conjunction 
with  the  others  who  composed  the  firm.  "  We  require,"  he  says,  "  30,000 
bushels  of  wheat,  and  what  we  want  you  to  inform  us  by  Mr.  Benham 
is,  what  time  you  can  get  the  quantity."  In  another  letter  to  the  same 
agent  he  speaks  of  the  advances  of  monies  made  to  him,  as  our  mx)ney; 
and  aft;er  urging  him  to  send  wheat,  he  says  "  close  up  all  purchases ;  get 
in  all  the  wheat,  and  ascertain  what  we  may  obtain  it  for  during  the  winter^ 
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(this  is  written  in  October,  1839),  if  we  procure  the  funds.  Write  us 
what  you  have  in  all,  and  when  we  may  expect  it,  as  we  fear  our  mills 
will  be  idle  again  in  a  few  days.  Can  wheat  be  purchased  by  draft  on 
New  York  at  90  days?"  Looking  then  at  these  letters  written  by  the 
defendant  Merritt,  and  at  the  agreement  of  28th  August,  1839,  we  have 
to  determine,  1st,  whether  he  was  in  fact  a  partner  with  John  Mittleber- 
ger,  iri  the  business  for  which  the  plaintiffs,  by  their  accommodation  accep- 
tances, supplied  funds  ;  2nd,  if  he  was,  then,  whether  there  was  any  thing 
in  the  terms  of  the  mortgage  given  to  the  plaintiffs  on  3rd  March,  1840, 
which  should  obstruct  the  plaintiff"s  legal  resource  against  him  as  a  part- 
ner. Upon  the  first  point,  I  have  to  observe  that,  when  the  amount  in 
litigation,  in  any  cause,  is  very  large,  as  it  is  here,  amounting  to 
more  than  £25,000,  every  question,  upon  which  the  right  of  the  respec- 
tive parties  can  be  made  to  depend,  becomes  important,  in  one  sense  at 
least,  as  regards  those  parties ;  and  the  ability  and  research  of  counsel, 
which  were  conspicuously  exerted  on  both  sides,  in  this  case,  may  very 
often  sticceed  in  giving  the  appearance  of  doubt  and  difficulty  to  ques- 
tions, which,  in  truth,  are  not  in  themselves  doubtful  or  difficult.  And 
this,  in  my  opinion,  is  the  case  here.  If  the  agent  at  Cleveland,  to  whom 
the  defendant,  Merritt,  wrote  the  letters  referred  to,  having  purchased,  in 
the  United  States,  large  quantities  of  wheat,  avowedly  for  J.  Mittleberger 
and  Co.,  had  failed  to  pay  for  it,  so  that  the  sellers  were  obliged  to  pro- 
ceed against  his  principals,  if  Mr.  Merritt,  being  sued  in  such  an  action, 
had  denied  that  he  was  liable  as  a  partner,  and  upon  the  trial  these  letters 
had  been  produced,  and  nothing  more  had  appeared,  it  cannot  be  doubted 
that  the  jury  would  have  been  directed,  at  once,  to  find  for  the  plaintiffs. 
I  see  verdicts  constantly  rendered  against  parties,  who  deny  their  liability 
as  partners,  upon  evidence  much  less  clear  and  positive.  Then,  as  to  the 
agreement,  it  seems  to  involve  in  it  every  ingredient  of  a  partnership 
among  the  four  who  were  parties  to  it :  joint  contribution  of  funds  ;  par- 
ticipation of  all  in  the  general  profits  ;  a  common  liability  to  loss  ;  a  peri- 
odical exhibition  of  accounts ;  a  general  accountability  among  themselves  ; 
and  a  final  adjustment,  according  to  the  property  of  each,  has  been  taken 
into  account,  in  the  joint  dealing.  It  is  quite  true,  that  in  the  agree- 
ment the  firm  is  spoken  of  as  consisting  of  J.  Mittleberger  and  Benham, 
alone  ;  bfit  I  take  it  to  be  equally  clear,  that  if,  in  any  such  agreement,  all 
the  parties  had,  in  the  most  express  form  of  words  that  could  be  used, 
declared  that  those  two  alone  should  compose  the  firm,  and  had  added 
that  those  two  alone  should  be  liable  as  partners  to  third  parties,  but 
yet  had  gone  on,  in  the  same  agreement  (however  absurdly  it  might 
have  seemed),  to  constitute  in  fact  a  partnership  in  the  eye  of  the  law,  by 
providing  for  a  common  participation  of  the  profits,  and  a  common  liability 
to  losses,  the  rights  of  third  parties,  dealing  with  them,  would  have 
depended,  not  on  what  they  might  have  said  as  to  who  should  be  the 
partners,  but  upon  what  they  had  done  by  that  agreement,  or  afterwards, 
to  make  some  or  the  whole  of  them  partners  in  fact.  If  by  law  they 
would  be  partners,  acting  as  they  did,  then  the  only  effect  of  their 
declaring  that  Mittleberger  and  Benham  should  compose  the  firm,  would 
be,  that  they  might  be  regarded  as  the  name  in  which  the  whole  traded. 
It  is  needless  to  inquire  what  substantial  effect  it  could  have  inter  se  ; 
as  to  third  parties  no  such  provision  in  their  own  contract  can  exempt 
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any  party  from  the  liability,  who  ought  to  be  held  liable  upon  the  actual 
njodc  of  dealing.  This  is  no  such  case  as  that  of  Emly  et  al.  v.  Lye 
ct  al.  (n)^  where  the  party  discounting'  a  bill  drawn  by  one  nncmber  of  a 
firm,  in  his  own  name  only,  as  a  third  party,  sought  to  make  the  partners 
of  the  drawer  liable,  though  the  bill  was  not  drawn  in  the  name  of  the 
firm,  on  the  ground  that  the  money  went  into  the  partnership  account. 
There  the  court  held,  that  the  person  discounting  the  bill  had  no  pretence 
for  following  the  funds  into  whatever  hands  they  came,  for  that  they  had 
discounted  the  paper  on  the  credit  of  the  parties  to  it,  and  had  no 
remedy  except  on  the  security.  To  have  held  otherwise  would  have 
introduced  great  confusion  into  mercantile  transactions.  But  here  the 
plaintiffs  advanced  the  monies  upon  bills  drawn  on  them  by  J.  Mittle- 
berger  and  Co. ;  they  accepted  for  their  accommodation,  and  lent  their 
money  to  them  ;  and,  the  only  question  is,  who  are  comprehended  in  the 
firm  of  J.  Mittleberger  and  Co.  ?  for  all  who  are,  are  clearly  the  borrowers 
of  the  money.  Now,  how  can  it  be  denied,  upon  the  face  of  the  agree- 
ment alone,  that  the  monies,  which  were  advanced  for  buying  wheat  to  be 
made  into  flour  at  the  mills,  went  to  carry  on  a  business,  in  which  Mer- 
ritt  and  Adams  had  a  joint  interest  as  partners.  It  may  have  been 
imagined,  that  a  sort  of  qualified  or  limited  partnership  could  be  con- 
structed, such  as  would  give  to  Merritt  and  Adams  all  the  chance  of 
profit  out  of  the  business,  without  making  them  subject  to  the  debts 
incurred  in  it.  It  would  seem,  that  both  in  the  agreement  and  in  the 
letters  such  an  idea  was  sometimes  present,  though  it  was  at  other  times 
lost  sight  of.  But  the  point  that  all  the  four  were  partners,  is,  in  my 
opinion,  too  clear  for  argument.  It  would  be  tedious  to  cite  all  the 
proofs  of  a  partnership  afforded  by  the"  agreement ;  they  are  irresistible, 
and  it  is  unnecessary  to  cite  authorities  for  what  admits,  as  I  think, 
of  no  dispute.  The  various  authorities  cited  are  in  cases  where  the 
palpable,  direct  arrangements,  which  of  themselves  go  to  constitute  a 
partnership,  were  wanting,  and  where  some  one  or  more  collateral  cir- 
cumstances relied  upon,  and  these,  though  material,  were  sought  to  be 
explained  away,  or  were  counteracted  by  something  that  made  them 
inconclusive :  but,  here  the  four  were  in  fact  partners,  by  their  agreement, 
that  is  by  its  expositions  in  many  parts  of  it,  and  by  its  effects  on  the 
whole.  There  can,  in  my  opinion,  be  no  question  raised,  ui^ess  there  is 
ground  for  it  in  the  particular  character  of  the  transaction  between  these 
plaintiffs  and  Merritt,  which  led  to  their  giving  accommodation  to  J.  Mit- 
tleberger &  Co. — I  refer,  now,  to  the  mortgage  of  3rd  March,  1840.  I 
see  nothing  in  that  that  can  controul  the  liability  of  every  member  of  the 
firm  of  J.  Mittleberger  &  Co. ;  it  refers  to  the  agreement  of  28th  August, 
1839  ;  and  though  it  recites  but  a  small  part  of  it,  I  must  infer,  unless 
the  contrary  were  shewn,  that  its  contents  were  known  to  all.  Then,  if 
so,  while  these  plaintiffs  knew  that,  among  themselves,  the  parties  had 
agreed  to  call  J.  Mittleberger  and  Benham  the  firm,  they  also  knew,  on  the 
other  hand,  that  the  monies  which  they  were  about  to  advance,  were  to 
be  applied  in  carrying  on  a  business,  of  which  the  whole  four  were  to 
share  the  profits,  and  were  to  be  liable  to  the  losses ;  in  which  they  were 
to  be  mutually  accountable  during  the  progress,  and  at  the  end  of  the 


(a)  15  E.  R.  7. 


TOBIN  ET  AL.  V.  MERRITT  ET.  AL. 


23 


business ;  in  which  they  all  had  stock  invested ;  and  of  which  an  account 
was  to  be  finally  taken  and  adjusted  among  all  at  the  conclusion.  To  be 
sure,  it  is  stated,  that  before  Merritt  and  Adams  were  to  receive  their 
share  of  the  profits,  all  the  debts  of  the  firm  should  be  paid  ;  but  that 
must  be  presumed  to  be  the  principle  and  intention  of  all  partnerships, 
however  indifferently  it  may  be  sometimes  observed.  Then,  knowing 
these  facts  at  the  time,  or  afterwards  discovering  them,  how  could  the 
plaintiffs  imagine,  that  when  they  accepted  bills  drawn  on  them  by  J.  Mit- 
tleberger  &  Co.,  they  were  not  to  have  the  liability  of  all,  who,  upon  the 
weU  known  principle  of  mercantile  law,  must  be  held  to  be  included  in  the 
firm.  They  could  not  suppose  that  any  one  could  stand  in  that  situation 
that  he  might  make  almost  a  fortune,  out  of  money  advanced  by  them, 
fi-om  the  profits  of  a  business  carried  on  with  it,  and  yet  be  exempt  from 
contributing  to  its  payment.  The  many  stipulations,  in  the  agreement  of 
August,  1 8  39,  intended  for  the  equal  protection  of  all  four,  and  particu- 
larly those  regarding  the  dissolution  of  the  firm,  on  Merritt's  death,  (though 
it  was  not  to  be  dissolved  on  Benham's  death),  are  consistent  with  the 
idea  of  a  co-partnership,  and  with  no  other  state  of  facts;  and  so  the 
defendant,  Merritt,  seems  clearly  to  have  understood,  from  his  letters.  It 
need  hardly  be  stated,  that  the  fact  of  Merritt  having  given  a  mortgage 
upon  some  of  his  lands,  to  what  value  is  not  ascertained,  towards  securing 
the  plaintiffs,  in  their  acceptances  for  J.  Mittleberger  &  Co.,  can  never  be 
held  to  deprive  the  plaintiffs  of  the  full  benefit  of  their  recourse  upon  all 
who  are  in  fact  liable  upon  their  acceptances.  I  see  no  reason  for  hold- 
ing the  sum  of  2,293Z.  17*.  11  ^c?.,  as  otherwise  than  part  of  the  partner- 
ship dealing ;  it  was  money  lent  to  J.  Mittleberger  &  Co.,  and  was  applied 
by  them  in  purchasing  produce,  no  matter  of  what  kind,  which  went  into 
the  hands  of  the  plaintiffs,  and  relieved  all  the  partners  of  the  firm,  pro 
tanto,  by  discharging  so  much  of  the  general  account,  on  which  all  were 
liable.  I  am  therefore  of  opinion,  that  the  plaintiffs  should  recover  the 
sum  of  25,91 8Z.  10*.  Qd. 

Jones,  J. — The  amount  involved  in  the  question  to  be  determined  is  large 
for  this  country,  and  although  the  case  occupied  much  time,  and  was  ably  and 
ingeniously  argued  on  the  part  of  the  defendants,  I  cannot  see  much  dif« 
ficulty  in  the  decision.  The  agreement  of  the  28th  August,  1839,  so  far 
as  it  relates  to  the  question  of  partnership,  is  in  substance  this ;  Merritt 
and  Adams  leased  to  John  Mittleberger,  the  St.  Catherines  miU,  and 
other  real  property,  for  three  years ;  and  Mittleberger  and  Benham,  in  the 
name  of  John  Mittleberger  &  Co.,  agreed  to  carry  on,  for  three  years,  the 
milling  business,  which  had  previously  been  conducted  by  Merritt,  the 
business  which  had  been  previously  carried  on  by  George  Rykert  and 
John  Mittleberger,  in  the  name  of  George  Rykert  &  Co.,  also  the  business 
of  distillers,  previously  carried  on  by  Rykert,  Benham  and  Mittleberger, 
under  the  name,  style  and  firm  of  Rykert,  Mittleberger  &  Co.  With  the 
mills,  Merritt  and  Adams  transferred  all  the  stock  and  effect  appertaining 
to  the  mill,  also  the  debts  due  to  the  establishment,  and  the  use  of  a 
schooner,  according  to  a  schedule  annexed  to  the  agreement,  and 
covenanted,  amongst  other  things,  not  to  discharge  any  of  the  debts,  so 
transferred,  under  the  penalty  of  forfeiture  of  any  right  to  profits,  under 
the  agreement.  Mittleberger  covenanted  to  pay  Merritt  and  Adams  an 
aDDual  rent,  as  follows  :  "  If  the  whole  profits  shall  be  under  an  average 
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of  2,000/.  per  annum,  then,  and  in  such  case,  the  one  half  of  such  profits; 
and  if  the  whole  profits  shall  exceed  2,000/.  per  annum,  then,  and  in  such 
case,  the  lawfvil  interest  on  the  estimation  of  stock  invested  by  the  said 
Merritt  and  Adams,  and  specified  in  the  schedule  annexed,  and,  in  addi- 
tion thereto,  the  one-fourth  part  of  the  remaining  profits  after  deducting 
the  said  interest."  Also,  to  give  an  annual  advance  of  goods  to  Merritt 
and  Adams,  if  required,  of  1,000Z. ;  to  close  up  the  business  at  the  end 
of  the  partnership  of  John  Mittleberger  &  Co.,  and  first,  to  pay  and  dis- 
charge all  its  liabilities ;  to  pay  over  to  Merritt  and  Adams,  their  invest- 
ments of  cash,  and  stock  in  the  new  firm  ;  and,  within  the  period  of  three 
months  after  the  determination  of  the  said  co-partnership,  or  as  soon  as 
received,  to  pay  over  to  the  said  Merritt  and  Adams,  any  proportion  of 
rents  or  profits  that  may  be  remaining  to  them.  Mittleberger  further 
covenants,  to  insure  the  produce  in  the  mill  and  store-house,  and  also  the 
goods ;  also,  once  in  each  year  to  balance  the  other  accounts,  shewing  an 
annual  statement  of  the  aggregate  business,  to  exhibit  the  books  at  all 
times,  or  furnish  a  balance  sheet  to  each  of  the  parties  interested,  if 
required.  It  was  further  mutually  agreed,  that  at  the  expiration  of  the 
term,  Merritt  and  Adams  should  take  back  the  materials  about  the  mill, 
to  the  amount  of  1,000/.,  and  that  Mittleberger  should  take  back  goods, 
wares  and  merchandize,  to  a  like  sura  ;  the  remainder  of  all  stock  what- 
soever to  be  then  disposed  of  The  circumstance,  that  Merritt  and 
Adams  were  to  indorse  for  the  firm,  was  strongly  relied  upon  in  the  argu- 
ment, to  shew  that  their  liability  in  the  business  was  to  be  limited  by  such 
indorsations.  I  do  not  so  view  it.  In  order  to  carry  on  the  extensive 
business  contemplated  by  the  parties,  large  advances  and  credits  would 
be  required  from  the  banks,  by  the  discount  of  drafts  or  notes  ;  and  the 
security  of  parties,  supposed  to  be  unconnected  with  the  business,  is 
usually  required  on  such  paper,  in  Upper  Canada.  If,  therefore,  Merritt 
and  Adams  had  been  known  to  be  partners  in  the  firm  of  John  Mittle- 
berger &  Co.,  their  indorsations  would  not,  of  course,  have  been  con- 
sidered as  any  additional  security  upon  the  paper  of  the  firm ;  and  to  this, 
I  think,  may  be  attributed  their  desire  not  to  be  regarded,  by  the  public, 
as  connected  with  the  business  of  John  Mittleberger  &  Co.,  their  names 
not  appearing  in  the  firm.  There  is,  by  this  agreement,  a  participation  in 
the  ultimate  profits,  by  all  the  parties  concerned  ;  although  the  business 
was  to  be  conducted  in  the  name  of  John  Mittleberger  &  Co.,  the  names 
of  the  other  parties  not  appearing ;  and  although  a  sum  was  agreed  to  be 
paid  as  rent,  it  was  to  be  ascertained  by  the  actual  profits  upon  the  whole 
business,  and  the  amount  depended  entirely  upon  such  profits.  I  cannot 
but  regard  the  business  to  be  carried  on  under  the  agreement,  as  a  part- 
nership business  between  all  the  parties,  and  I  do  not  see  how  any  person 
can  read  the  agreement  without  coming  at  once  to  the  same  conclusion. 
If  anything  else  were  required,  the  way  in  which  Mr.  Merritt  seemed  to 
consider  it,  by  his  letters,  would  remove  all  doubt.  On  the  argument,  a 
great  number  of  authorities  were  cited,  on  both  sides.  I  will  refer  to 
one  more,  Wightman  v.  Townroe  et  al.  (a)  where  it  was  decided,  that 
executors  were  personally  liable  as  partners,  when  they  carried  on  busi- 
ness with  the  partners  of  the  testator,  in  the  names  of  the  surviving 


(a)  1  M.  &  S.  412. 
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partners,  under  the  old  firm,  for  the  sole  benefit  of  the  testator's  infant 
daughter.  The  counsel  who  contended  against  the  liability  of  the  exe- 
cutors, insisted  "  that  there  were  only  two  ways  by  which  a  person  can 
be  made  liable  as  a  partner ;  first,  by  beneficially  participating  in  the 
profits,  in  which  case,  it  must  be  admitted,  he  will  be  liable,  although  he 
does  not  appear  to  the  world  as  a  partner.  Secondly,  by  holding  him- 
self out  to  the  world  as  a  partner,  and  then  he  will  be  liable,  although 
he  does  not  appear  to  the  world  as  a  partner."  Here  the  defendants 
participated  in  the  profits,  and  this  alone  made  them  partners  inter  se, 
and  with  all  the  world.  In  Waugh  v.  Carver  («),  cited  in  the  argument, 
Lord  Chief  Justice  Eyre  says,  the  parties  did  not  intend  to  become 
partners,  according  to  their  agreement.  But  the  question  is,  whether  they 
have  not  hy  parts  of  their  agreement^  constituted  themselves  partners  in 
respect  to  other  persons.  And  that  the  defendants  have  done  so,  in  this 
case,  I  have  no  doubt. 

McLean,  J.— It  seems  to  me  impossible  to  read  the  agreement  referred 
to,  without  discovering,  in  almost  every  part  of  it,  the  clearest  evidence 
of  partnership  between  William  Hamilton  Merritt,  George  Adams,  John 
Mittleberger,  and  Beacher  Benham.  By  it  they  are  severally  to  share  in 
the  profits  and  losses,  during  a  certain  period,  and  the  joint  credit  of  all 
the  parties  was  to  be  used  to  procure  funds  to  carry  on  the  business. 
The  death  of  Merritt,  or  Mittleberger,  was  to  operate  as  a  dissolution  of 
the  connection  ;  and,  in  several  parts,  the  establishment  of  a  co-partner- 
ship is  expressly  recognized.  It  appears  therefore  clear  to  me,  that 
Merritt  and  Mittleberger  are  liable,  in  this  action,  as  co-partners  with 
Adams  (now  deceased)  and  Benham,  who  has  left  the  province.  As 
partners,  they  must  be  responsible  for  all  sums  due  by  the  firm  of 
J.  Mittleberger  &  Co.,  though  the  debts  may  have  been  contracted  in 
business  not  precisely  within  the  scope  of  the  original  agreement.  The 
plaintiffs,  when  they  advanced  their  money  to  the  firm,  could  not  inter- 
fere with  its  application,  and  it  matters  not  to  them,  whether  it  was  used 
in  the  purchase  of  wheat,  to  be  ground  into  flour,  or  in  the  purchase  of 
American  flour,  or  other  produce,  to  be  transmitted  to  them  for  sale  :  the 
application  was  a  matter  which  rested  with  the  partners  of  the  firm,  but 
their  joint  liability  could  not  be  affected  by  any  matter  of  that  kind. 
Under  the  full  conviction  that  the  agreement  establishes  a  partnership 
between  the  defendants,  I  cannot,  of  course,  see  any  reason  or  grounds 
why  the  plaintiffs  should  not  retain  their  verdict,  and  enter  their  judg- 
ment for  the  whole  amount  found  to  be  in  arrear  by  the  firm  of  John 
Mittleberger  &  Co. 

Judgment  for  plaintiffs. 


(a)  2  H.  B.,  246. 
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Doe  DEM.  Mux  v.  Mill. 

A  person  who  makes  an  agreement  to  purchase  land  from  another,  and  enters 
into  the  possession  of  the  land,  under  the  agreement,  which  he  suhsequently 
fails  to  perform,  cannot  defend  an  action  of  ejectment  brought  by  the  heir  of 
his  vendor,  for  breach  of  agreement,  by  shewing  a  title  purchased  over  his 
head  ;  he  must  j&rst  surrender  up  the  possession  taken  tmder  the  contract  of 
purchase. 

In  this  case,  a  verdict  had  been  rendered  for  the  plaintiff,  and  the 
defendant  moved  to  set  it  aside  as  being  contrary  to  law  and  evidence, 
and  on  affidavits  filed.  The  case  was  this : — One  Peter  Grant  had  a 
promise  of  a  patent  from  the  government,  and,  many  years  before  it  issued, 
sold  the  land  to  Alexander  Mill,  who  was  a  brother  of  the  defendant. 
The  defendant  went  upon  the  place  and  lived  many  years  on  it,  but 
never  paid  the  purchase  money,  nor,  as  it  seemed,  any  part  of  it.  Alex- 
ander Mill  died,  and  in  his  last  illness,  he  told  the  defendant  that  he  had 
never  made  any  payment,  as  he  had  engaged  to  do,  and  he  must  settle 
with  his  heirs.  No  written  agreement  was  produced,  and  it  did  not 
appear  whether  any  precise  period  had  been  set  for  payment,  but  it  was 
certain  that  the  defendant  had  been  long  in  default.  Alexander  Mill 
died  intestate,  leaving  the  lessor  of  the  plaintiff  his  son  and  heir.  No 
one  ever  administered  to  his  estate,  and  his  widow  removed  to  a  family 
of  the  name  of  Hawley.  The  defendant,  inclined,  as  it  was  surmised,  by 
the  widow  and  her  husband,  to  favour  them  and  not  the  heir,  who  claimed 
either  to  have  back  the  land  or  to  be  paid  for  it,  went  with  them  to 
Grant,  who  was  still  living,  and  to  whom  the  king's  patent  had  issued  in 
the  mean  time,  and  prevailed  on  him  to  make  a  deed  to  him  (the  defen- 
dant), on  his  paying,  or  securing  the  purchase  money  to  the  widow  and 
her  husband,  and  under  this  deed  he  claimed  to  hold  the  land,  and  set  at 
defiance  the  heir  of  the  person  from  whom  he  purchased,  or  rather,  agreed 
to  purchase,  and  who  let  him  into  possession.  There  was  evidence  that, 
in  1836,  and  before  the  patent  issued.  Grant  had  made  some  kind  of  a 
deed  to  Alexander  Mill  for  the  land,  which,  it  was  said,  was  taken  away 
by  some  one,  when  he  made  the  subsequent  deed  to  the  defendant.  There 
was  no  certain  account  given  of  the  contents  of  this  first  deed,  for  which 
reason,  the  learned  Chief  Justice  considered  that  the  lessor  of  the  plaintiff 
could  not  be  permitted  to  set  up  a  title  under  it,  by  estoppel,  against 
this  defendant  as  privy  in  title,  claiming  also  under  Grant,  for  an  estoppel 
required  certain  and  precise  evidence  to  support  it,  on  account  of  its 
rigorous  operation,  and  he  could  not  allow  it  to  rest  upon  uncertain  tes- 
timony of  the  language  of  a  deed  not  shewn,  (a)  The  Statute  of  Limita- 
tions did  not  in  this  case  apply,  to  confirm  the  defendant's  title,  the  heir 
being  a  minor  when  the  patent  issued,  and  when  consequently  the  statute 
began  to  run,  Alexander  Mill  having  died  before.  The  jury  found  a  ver- 
dict for  the  plaintiff,  and 

Crawford  obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds  that  the 
verdict  was  contrary  to  law  and  evidence  and  the  judge's  charge. 

Vankoughnet  shewed  cause. 


(a)  4  M.  &  W.  331. 
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Robinson,  C.  J. — The  affidavits  filed  lay  no  sufficient  ground ;  they 
only  state  the  absence  of  a  witness,  who  seems  to  have  staid  away 
designedly,  in  disregard  of  a  subpoena  ;  but  the  fact  she  could  have 
proved  was  not  disputed  at  the  trial,  and  her  evidence  would  have  been 
immaterial.  The  case  seems  reduced  to  the  question,  whether  the 
defendant,  who  has  clearly  the  legal  title,  could  set  it  up  against  the  heir 
of  Alexander  Mill  under  the  above  circumstances.  He  clearly  did  not 
pay  for  the  land  to  any  person  entitled  to  receive  the  money,  and  is 
therefore  no  better  for  such  payment  Alexander  Mill,  if  he  had  lived, 
might  have  ejected  him  at  any  time,  as  one  who  had  gone  in  under  him  on 
a  contract  to  purchase,  which  he  had  failed  to  perform  :  his  heir,  it  would 
seem,  must  have  the  same  option.  Grant  meant  no  wrong  to  any  one, 
but  probably  supposed  he  was  merely  doing  what  was  honest,  by  the 
request  of  the  widow  and  her  husband.  If  the  defendant  had  paid  for 
the  land,  he  might  be  allowed  to  strengthen  his  title  by  taking  a  deed 
from  the  original  owner,  but  can  he  be  allowed  to  buy  over  the  head  of 
the  person  (or,  which  is  the  same  thing,  the  heir)  from  whom  he  con- 
tracted to  buy  ?  At  the  trial  I  explained  to  the  jury  the  general  principle 
of  law,  that  a  person  having  taken  possession  of  an  estate  under  another, 
whether  as  tenant  or  otherwise,  is  not  at  liberty  to  set  up  a  title  derived 
under  another,  and  set  at  defiance  the  person  whose  interest  he  had 
acknowledged.  This  treacherous  dealing  the  law  discountenances,  and 
holds  that  the  party  is  bound  first  to  give  up  possession  to  the  person 
from  whom  he  obtained  it,  and  then,  having  done  this,  he  will  be  no 
further  restrained  from  advancing  any  title  that  he  may  have  acquired. 
There  are  exceptions  to  this  rule,  which  do  not  apply  to  this  case  ;  but  I 
was  not  confident,  at  the  trial,  that  upon  some  ground  arising  out  of  the 
facts  proved,  the  defendant  might  not  be  allowed  to  avail  himself  of  the 
deed,  which  he  had  taken  from  Grant ;  and,  as  it  seemed  clear  that  he 
must  ultimately,  so  far  as  a  court  of  law  is  concerned,  be  allowed  to  stand 
upon  his  actual  legal  title,  I  recommended  a  verdict  for  the  defendant, 
which  of  course  v/ould  have  been  subject  to  be  moved  against  on  the 
legal  ground  I  have  mentioned,  and,  in  the  mean  time,  the  defendant 
could  not  be  disturbed  in  his  possession.  The  jury,  however,  gave  a 
verdict  for  the  plaintiff ;  and  we  are  all  of  opinion  that  it  was  right,  for 
that  the  defendant  is  bound  first  to  surrender  his  possession  to  the  heir  of 
the  person  from  whom  he  received  it,  on  the  faith  of  a  contract  of  purchase 
which  ■  he  has  not  fulfilled  ;  and  that  he  cannot  keep  him  out  by  a  title 
purchased  over  his  head. 

Rule  discharged. 


Doe  DEM.  Peck  v.  Roe. 

Where  after  the  execution  of  a  writ  of  habere  facias  possessionem,  the  tenant 
who  had  been  in  possession  moved  to  set  aside  the  proceedings  for  irregula- 
rity, and  his  rule  having  been  discharged,  immediately  forcibly  dispossessed 
the  lessor  of  the  plaintiff,  the  court  granted  a  new  writ  of  habere,  the  first  not 
having  been  returned  by  the  sheriff,  and  ordered  that  the  defendant  should 
pay  the  costs  of  the  application  within  a  month. 

This  was  a  motion  on  the  part  of  the  lessor  of  the  plaintiff  for  an 
attachment  against  Abraham  Peck,  the  person  in  possession  of  the  pre- 
mises in  this  cause,  lately  recovered  by  the  lessor  of  the  plaintiff ;  and, 
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for  a  writ  of  restitution  to  place  the  lessor  of  the  plaintiff  again  in  pos- 
session, the  said  Abraham  Peck  having  forcibly  taken  possession  of  the 
premises,  in  contempt  of  the  process  of  this  court,  after  possession  had 
been  given  by  the  sheriff  to  the  lessor  of  the  plaintiff,  upon  a  writ  of 
habere  facias  possessionem,  issued  on  the  judgment  rendered  in  this 
cause  against  the  casual  ejector.  It  appeared  that  the  writ  of  Ha.  fa. 
pos.  issued  in  August,  returnable  on  the  first  day  of  the  next  term,  and 
on  the  2nd  November,  two  or  three  days  before  the  return,  the 
sheriff  executed  the  writ,  putting  the  lessor  of  the  plaintiff  in  possession. 
The  tenant  in  possession  had  moved  to  set  aside  the  judgment  against  the 
casual  ejector,  on  which  the  writ  issued,  as  irregular,  and  pending  this 
application  Abraham  Peck  did  not  interfere  with  the  occupation  of  the 
premises,  which  the  lessor  of  the  plaintiff  held  under  the  writ.  The  rule 
was  discharged  on  the  1 0th  December  ;  and,  on  the  next  day,  as  soon 
probably  as  the  tenant  Abraham  Peck,  who  had  been  dispossessed  by  the 
sheriff,  got  information  that  the  court  upheld  the  judgment,  he  entered 
forcibly  into  the  premises,  and  expelled  the  lessor  of  the  plaintiff :  he 
still  retains  possession.  The  writ  of  Ha.  fa.  pos.,  though  indorsed  by  the 
sheriff  with  his  return,  that  he  had  executed  it  on  the  2nd  November,  was 
not  returned  into  court  and  filed  at  the  time  of  the  tenant  again  getting 
into  possession.  The  tenant  makes  affidavit,  asserting  his  title  to  the 
land,  and  swearing  that  when  he  entered  on  the  11  th  December,  the  pos- 
session was  vacant  and  had  been  for  some  days. 

A.  Wilson,  for  the  lessor  of  the  plaintiff,  cited  1  Dowl.  30  ;  2  Dowl. 
407;  9  Dowl.  971. 

J.  Duggan,  for  tenant,  cited  1  Taunt.  55  ;  2  Dowl.  205  ;  7  Jurist  152. 

Robinson,  C.  J. — The  case  of  Doe  dem.  Pate  v.  Roe,  (a)  is  relied  on 
by  the  tenant,  for  shewing  that  the  court  should  not  grant  this  remedy, 
but  leave  the  party  to  his  action.  There,  as  here,  the  writ  of  habere 
facias  was  past  the  return,  and  had  been  executed,  but  had  not  in  fact 
been  returned ;  that  is,  no  return  had  been  filed ;  but,  in  that  case,  nearly 
two  years  had  elapsed,  which  gave  the  court  some  occasion  to  say  that  "  if 
they  should  grant  that  application,  then  the  plaintiff,  by  omitting  in  other 
cases  to  call  on  the  sheriff  to  make  his  return  to  the  writ,  might  retain  the 
right  of  suing  out  a  new  habere  facias,  as  a  remedy  for  any  trespass  which 
the  same  tenant  might  commit  within  twenty  years  after  the  judgment." 
They  over-ruled  there  the  old  ease  of  Ratcliffe  v.  Tate,  (b)  But  here, 
the  writ  had  been  executed  but  a  short  time,  and  it  is  evident  that  the 
tenant  was  merely  waiting  the  result  of  his  pending  application  for  setting 
aside  the  judgment,  and  obtaining  restitution  :  and,  as  soon  as  he  found 
that  the  court,  seeing  no  reason  to  set  aside  the  proceedings,  by  which  he 
had  been  dispossessed,  had  refused  to  restore  him,  he  took  the  remedy  into 
his  own  hands,  and  going  again  upon  the  land,  keeps  out  her  whom  the 
law  had  just  put  in.  We  ought,  in  my  opinion,  to  look  upon  this  act,  just 
as  we  should  if  it  had  been  done  within  a  day  or  two  after  the  sheriff  had 
executed  the  writ ;  for  the  party  seems  merely  to  have  delayed  so  long  as 
he  hoped  to  have  the  judgment  of  the  court  in  his  favour ;  and,  when  his 
expectation  failed,  he  then  immediately  proceeds  in  defiance  of  their 
judgment.    We  should  follow,  I  think,  the  course  taken  in  Doe  Pitcher 


(a)  1  Taunt.  55. 


(6)  1  Keble,  779. 
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V.  Roe,  (a)  and  not  make  absolute  the  rule  for  attachment,  but  direct  a 
new  writ  to  issue,  to  be  executed  in  a  week,  and  the  defendant  to  pay  the 
costs  of  this  application,  within  a  month.  We  do  this,  because  the 
return  not  having  been  filed  in  Court,  the  writ  is  still  within  the  power  of 
the  party,  so  that  with  the  sanction  of  the  court  he  may  have  a  new 
writ  on  the  suggestion  of  vice  comes  non  misit  breve,  the  first  writ  having 
been  rendered  abortive  by  the  act  of  the  party.  Doe  dem.  Lloyd  v. 
Roe,  closely  resembled  the  present  case  in  its  circumstances,  and  the 
court  granted  a  rule  nisi,  which  I  infer  from  the  statement  of  the  case  in 
the  margin,  and  the  subsequent  notice  of  it  in  Harrison's  Digest,  was  made 
absolute. 

Rule  absolute  for  a  new  writ  of  habere  facias  posses- 
sionem ;  to  be  executed  within  a  week ;  and  Abraham 
Peck  to  pay  the  costs  of  this  application  within  a  month. 


Haight  v.  Ballard. 

In  an  action  against  a  magistrate  for  an  act  done  in  his  magisterial  character,  it 
is  sufficient  if  it  appear  by  the  nisi  prius  record  that  a  month  had  elapsed 
between  the  service  of  notice  and  the  filing  of  the  declaration,  and  if  the  writ 
was  really  sued  out  before  the  month  expired,  it  must  be  shewn  by  the 
defendant. 

The  plaintiff  sues  in  trespass  for  a  horse.  The  general  issue  is  pleaded. 
The  defendant  is  a  justice  of  the  peace,  and,  on  a  complaint  made  before 
him,  charging  this  plaintiff  with  taking  the  horse  in  question  feloniously, 
the  plaintiff  was  apprehended  and  examined,  and  the  defendant,  probably, 
not  finding  a  felonious  taking  proved,  discharged  the  plaintiff,  but  satisfied, 
as  it  appears,  that  the  horse  was  the  property  of  the  person  from  whom 
he  was  taken,  though  the  plaintiff  disputed  his  right,  he  ordered  the  con- 
stable, who  still  had  the  horse  in  his  possession  under  the  warrant,  to 
give  him  up  to  the  claimant  who  had  made  the  complaint  to  him.  The 
plaintiff  did  not  pretend  to  be  himself  the  owner  of  the  horse,  but  he  had 
had  him  long  in  charge  for  another  person,  who  had  hired  him  (a  stallion) 
from  the  owner  residing  in  the  United  States,  and  he  had  a  claim  for 
wages,  and  for  the  keep  of  the  horse,  (being  an  innkeeper,  and  employed 
also  in  leading  the  horse  about  the  country,)  and  he  declined  giving  him 
up  to  any  one,  tiU  he  was  paid  his  charge ;  and  disputed  also  the  right 
of  the  person  who  came  in  and  demanded  him  as  the  son  of  the  owner, 
now  deceased,  who,  he  said,  had  bequeathed  the  horse  to  him,  in  his  will. 
He  gave  no  proof  of  this,  however,  either  to  the  plaintiff  or  upon  the  trial, 
but  having  possessed  himself  of  the  horse  by  some  contrivance,  before  this 
action  was  brought,  the  plaintiff  watched  his  opportunity  and  retook  him  ; 
and  it  was  for  this  taking  that  the  plaintiff  was  brought  before  the 
defendant,  upon  a  charge  of  larceny.  It  appeared  to  the  learned  judge, 
that  trespass  was  not  the  proper  remedy  under  the  circumstances,  because 
the  act  complained  of  was  neither  any  injury  to  the  horse,  nor  a  taking  of 
him  from  the  plaintiff's  possession,  but  an  order  to  the  constable,  who 
had  him  in  custody,  not  as  plaintiff's  servant,  to  deliver  him  to  a  third 
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party;  but  no  objection  of  the  kind  was  taken  at  the  trial.  The  horse 
was  sworn  to  be  worth  about  100/.,  and  the  jury  gave  251.  damages,  for 
the  injury  the  plaintiff  had  sustained  by  having  the  horse  taken  from  him, 
without  right,  so  far  as  appeared ;  or  rather,  given  over  to  a  stranger  by 
the  defendant's  order.  Notice  of  action  had  been  served  on  the  defendant, 
as  a  magistrate,  under  the  statute  24  Geo.  II.  The  plaintiff  gave  no 
evidence  of  the  actual  time  of  commencing  the  action,  by  proof  of  the 
writ,  but  relied  on  the  record,  which  shewed  no  date  earlier  than  the 
29th  August,  and  that  was  more  than  a  month  after  the  notice  had  been 
served.  The  defendant  objected,  that  in  order  to  shew  conclusively  that 
the  action  was  not  brought  till  afler  the  month's  notice  had  expired,  he 
should  have  proved  when  the  action  was  really  commenced ;  and  leave 
was  reserved  to  him  to  move,  on  this  point,  for  a  nonsuit. 

A.  Wilson  moved  for  a  nonsuit  on  this  ground,  or  for  a  new  trial  on 
the  law  and  evidence. 

Craxcford  shewed  cause. 

Robinson,  C.  J. — I  am  of  opinion  that  the  decision  in  Webb  v.  Prit- 
chett,  (a)  is  applicable,  at  the  present  day,  to  our  proceedings  here,  and 
decides  this  case.  If  the  action  was  in  fact  commenced  earlier,  the 
defendant  should  have  shewn  that  fact,  in  order  to  establish  that  he  had 
not  had  a  month's  notice,  as  the  act  requires.  In  default  of  any  such 
proof,  we  must  take  the  earliest  date  on  the  record  as  evidence  of  the 
time  of  instituting  the  suit.  It  was  always  so  received  in  England,  even 
in  the  Common  Pleas,  where  it  was  well  known  that,  by  the  practice  in 
making  up  the  record,  it  was  in  fact  dated  at  the  time  of  issue  joined.  It 
may  be  said  here,  that  as  the  29th  August  was  after  term,  the  action 
must  have  been  commenced  before,  or  there  would  have  been  no  day  in 
banc,  which  cannot  be  by  the  practice.  But  the  conclusion  is  not  cer- 
tain, because  the  defendant  may  have  agreed  to  accept  a  declaration, 
dispensing  with  process.  With  respect  to  the  verdict  being  against 
evidence,  in  regard  to  the  right  to  damages,  I  think  there  is  no  objection 
on  that  score.  In  such  cases,  either  the  bailee,  or  the  owner,  may  sue 
and  recover  damages,  even  to  the  value  of  the  goods,  but  the  recovery  of 
one  bars  any  remedy  by  the  other.  Here  the  sum  given  was  not  the 
value  of  the  horse,  as  proved  by  the  evidence,  but  was  intended  to  com- 
pensate the  plaintiff  for  the  injury  he  had  sustained  by  losing  possession 
of  the  horse,  under  the  circumstances ;  and  it  seems  not  to  have  been 
more  than  a  just  compensation.  The  defendant  did  not,  even  on  this 
trial,  prove  his  legal  right  to  the  horse.  As  to  the  cause  of  action,  no 
doubt  the  defendant  erred  in  taking  upon  himself  to  deliver  up  the  horse 
to  the  person  who  seized  on  the  warrant ;  he  had  no  right  summarily  to 
decide  the  question  of  property  under  such  circumstances. 

Jones,  J. — The  trespass  complained  of,  was  the  order  of  the  defendant 
to  the  constable  to  deliver  up  the  horse  in  question  to  a  third  person,  the 
horse  being  at  the  time  in  the  possession  of  the  constable  under  a  warrant 
to  arrest  the  plaintiff  for  larceny  in  stealing  the  horse,  and  also  to  take 
the  horse  alleged  to  have  been  stolen.  This  was  not  a  trespass.  The 
action  should  have  been  on  the  case ;  but  no  objection  to  the  plaintiff's  right 


(a)  1  B.  &  P.  263. 
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to  recover  was  taken  on  that  ground.  The  case  of  Webb  v.  Pritchett,  (a) 
is  an  express  authority  to  shew  that  the  nisi  prius  record  is  prima  facie 
evidence  of  the  time  when  the  action  was  commenced.  This  may  be 
contradicted  by  the  defendant's  shewing  by  a  copy  of  the  writ  that  it  was 
really  commenced  before  the  expiration  of  the  month.  From  all  that 
appeared  at  ihe  trial,  the  plaintiff  was  entitled  to  the  possession  of  the 
horse ;  the  measure  of  damages  was  the  value  of  the  horse,  if  the  jury 
chose  to  give  it ;  the  plaintiff  being  answerable  for  his  value  to  the  true 
owner.  The  jury  gave  251.  damages,  the  value  proved  was  lOOZ.  I  see 
no  reason  for  disturbing  the  verdict.  Whether  the  plaintiff  had  or  had 
not  a  lien  for  the  keep  of  the  horse  is  unimportant. 

McLean,  J. — As  to  the  first  ground  of  objection,  that  there  was  no 
proof  that  the  action  had  been  commenced  after  the  expiration  of  a  month 
from  the  date  of  the  notice,  I  think  the  learned  judge  was  right  in  taking 
the  date  of  the  declaration  appearing  on  the  record,  as  evidence  that  the 
action  was  commenced  after  the  expiration  of  a  month  from  the  date  of 
the  notice.  Indeed  I  cannot  see  that  the  plaintiff  was  called  upon  to 
prove  when  the  action  was  commenced.  He  was  bound  to  give  a  month's 
notice,  and  to  prove  that  a  notice  was  given,  and,  in  the  absence  of  any 
proof  of  the  day  of  the  commencement  of  the  action,  it  would  be  pre- 
sumed that  the  proceeding  was  regular ;  if  otherwise,  the  fact  must  be 
within  the  knowledge  of  the  defendant,  and  could  easily  be  proved  by 
him,  in  which  case  the  plaintiff  must  have  been  nonsuited.  On  the  other 
ground,  viz.  misdirection,  I  am  rather  inclined  to  think  a  new  trial  should 
be  granted.  The  learned  judge  directed  that  the  plaintiff  was  entitled  to 
recover  the  value  of  the  horse,  if  the  jury  thought  him  entitled  to  any 
amount.  Now,  as  no  trespass  appears  to  have  been  established  against 
the  defendant,  and,  from  the  evidence,  it  appears  that  an  action  on  the 
case  was  the  proper  remedy,  I  think  the  jury  should  have  been  told  to 
find  for  the  defendant,  and  that,  in  this  respect,'  I  think  there  has  been 
misdirection.  There  seems  to  be,  however,  no  doubt  that,  in  another 
form  of  action,  the  same  or  perhaps  a  greater  amount  of  damages  might 
be  recovered ;  and,  in  such  cases,  it  is  not  unusual  to  refuse  a  new  trial, 
even  if  there  may  have  been  a  shght  misdirection  on  the  part  of  the 
learned  judge  who  tried  the  cause.  In  this  case,  however,  my  impression 
is  there  ought  to  be  a  new  trial,  leaving  the  plaintiff  to  pursue  his  proper 
remedy  if  he  shall  think  fit. 

Rule  discharged  (McLean,  J.,  dissenting). 


Doe  DEM.  Mathewson  v.  Ault. 

Where  the  defendant  in  ejectment  defended  as  the  landlord  of  the  tenant  in 
possession,  and  the  lessor  of  the  plaintiff  proved  a  mortgage  in  fee  from  the 
tenant  to  himself,  but  did  not  further  shew  the  tenant's  title  to  the  land,  and 
established  no  privity  between  the  defendant  and  himself,  and  the  defendant 
having  shewn  title  paramount  in  himself  to  the  land:  Held,  that  he  was 
entitled  to  recover. 

Ejectment.  The  defendant  was  admitted  to  defend  as  landlord.  The 
lessor  of  the  plaintiff  made  title  under  a  mortgage  made  by  one  Brouse, 
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but  what  title  Brouse  had  was  not  shewn.  The  defendant  deduced  a  title 
to  himself  from  the  grantee  of  the  crown,  shewing  that  he  had  conveyed 
the  land  to  Michael  Ault,  of  whom  the  defendant  was  the  eldest  son  and 
heir.  It  appeared  to  the  Chief  Justice,  at  the  trial,  and  he  so  ruled,  that 
no  privity  whatever  being  shewn  between  the  lessor  of  the  plaintiff  and 
the  defendant,  that  is,  no  relation  that  estopped  the  defendant  from  dis- 
puting the  plaintiff's  title,  and  the  defendant,  as  landlord  of  Brouse,  the 
tenant  in  possession,  being  clearly  not  bound  by  any  act  of  his  tenant,  or 
by  any  act  of  Brouse's,  if  Brouse  might  be  taken  not  to  have  been  his 
tenant,  and  defending  a  title  wholly  independent  of  that  of  the  lessor  of 
the  plaintiff,  whether  as  owner  or  landlord,  he  thought  he  was  not 
relieved,  upon  any  principle,  from  shewing  a  good  legal  title.  The 
defendant  (possibly  on  behalf  of  Brouse,  though  no  privity  or  understand- 
ing between  them  was  shewn,)  endeavoured  to  make  out  that  the  mort- 
gage was  given  upon  an  usurious  consideration,  but  though  he  shewed  that 
it  was  given  to  secure  a  debt,  and  that  a  larger  debt  than  was  actually 
due  was  named  in  it,  yet  that  circumstance  was  so  explained  as  to  shew 
clearly  that  it  was  no  contrivance  to  cover  usury.  Upon  the  ground  that 
the  plaintiff  shewed  no  title  in  Brouse,  and  consequently,  no  right  to  make 
the  mortgage,  while  the  defendant  had  shewn  a  good  legal  title  derived 
therein  from  the  grantee  of  the  crown,  a  verdict  was  found  for  the 
defendant. 

Crawford  moved  for  a  new  trial,  the  verdict  being  contrary  to  law  and 
evidence,  and  for  misdirection. 

Vankovghnet  shewed  cause.-^Brouse  is  not  shewn  to  have  entered 
under  either  the  lessor  of  the  plaintiff  or  the  defendant,  although  the  fact 
that  the  defendant  defends  as  his  landlord  might  prima  facie  perhaps 
establish  such  a  relation  between  them.  Doe  Knight  v.  Smith,  (a)  will 
no  doubt  be  strongly  relied  on  by  the  other  side,  but  that  case  was  not 
like  this,  nor  does  the  doctrine  contended  for  by  the  defendant  here  in 
the  least  interfere  with  the  law  laid  down  in  that  case,  that  the  tenant 
shall  not  be  allowed  to  dispute  his  landlord's  title.  But  here  Mathewson 
gave  no  possession  to  Brouse,  and  the  rule  does  not  apply.  It  is  true 
that  Brouse  mortgaged  to  Mathewson,  but  that  established  no  privity 
between  them  as  tenant  and  landlord,  and,  in  the  absence  of  that  privity, 
there  can  be  nothing  to  prevent  Ault  establishing  a  title  in  himself. 
"Whatever  may  be  the  situation  of  Brouse  in  the  matter,  Ault  cannot  be 
prejudiced  by  his  act ;  it  cannot  be  allowed  that  the  landlord  should  be 
deprived  of  his  rights  by  the  act  of  his  tenant ;  and  if  eflect  were  given  to 
this  mortgage  against  Ault,  there  would  be  nothing  in  any  case  to  pre- 
vent the  tenant  from  destroying  his  landlord's  right  of  possession  by  col- 
lusion with  some  third  party. 

Crawford,  in  support  of  the  rule. — The  defendant  has  only  been  able 
to  defend  in  this  action  by  a  species  of  fraud ;  for  all  that  appears,  he  is 
an  entire  stranger  to  Brouse,  and  his  title  must  be  presumed  to  be  adverse ; 
and  if  so,  he  could  not  defend  as  landlord.  Brouse  is  the  mortgagor  of 
the  lessor  of  the  plaintiff,  and  under  the  covenant  to  retain  possession  until 
default  made  in  payment  of  the  mortgage  money,  is  to  be  considered  as 
tenant  for  years  to  Mathewson,  and  after  default,  as  tenant  at  sufferance ; 
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but  in  either  case  he  is  tenant,  and  the  rule  that  the  tenant  shall  not  be 
allowed  to  dispute  his  landlord's  title,  must  apply.  On  the  evidence  that 
was  given  in  this  case,  the  court  would  never  have  allowed  Ault  to  defend 
as  landlord,  and  the  authorities  shew  that  the  court  will  not  allow  any 
one  to  defend  as  landlord,  unless  there  is  rent  between  the  parties,  (a) 
The  defendant  ought  not  therefore  to  be  allowed  to  come  in  between  the 
mortgagor  and  mortgagee,  by  a  pretended  title  as  landlord,  which  the 
court  would  never  have  allowed  him  to  set  up,  had  application  been  made 
for  leave  for  him  to  defend. 

Robinson,  C.  J. — The  difficulty  in  this  case,  if  there  be  any,  has  arisen 
from  the  practice  which  has  prevailed  in  this  court,  ever  since  we  have  had 
any  knowledge  of  its  proceedings,  of  admitting  a  person  to  defend  as  land- 
lord upon  a  motion  as  of  course ;  without  proof  of  his  being  landlord,  or 
of  any  relation  whatever  between  him  and  the  tenant,  and  without 
requiring  that  the  tenant  should  be  defendant  with  him,  if  he  should  be 
willing.  The  consequence  is,  that  it  does  not  in  fact  appear  what  right 
Ault  had  to  be  made  defendant.  It  was  not  shewn,  however,  at  the 
trial,  and  is  not  shewn  now,  that  he  is  not  the  landlord,  or  that  Brouse  is 
not  holding  in  privity  with  him ;  we  have  no  right,  therefore,  to  assume 
that  he  is  not.  If  he  had  no  claim  to  be  made  defendant  in  this  eject- 
ment, the  plaintiff  ought  to  have  moved  to  set  aside  the  rule  admitting 
him  to  defend ;  but  going  to  trial  upon  it,  and  shewing  nothing  to  impeach 
the  title  of  Ault  to  be  admitted  to  defend,  we  must  look  upon  him  as  he 
stands  upon  the  record,  that  is,  coming  in  as  landlord  to  defend  his  title 
and  defeat  an  attempt  of  a  third  party  to  possess  himself  of  his  estate. 
Taking  him,  then,  to  be  landlord,  why  should  he  not  be  able  to  shew  his 
title  against  a  person  who  is  a  stranger  to  him,  though  not  a  stranger  to 
his  tenant,  as  between  him  and  the  lessor  of  the  plaintiff  there  is  no  privity 
in  deed  or  estate  that  should  estop  him.  He  does  not  claim  under  his 
tenant,  who,  no  doubt,  is  estopped ;  his  title  as  landlord  is  paramount,  and 
there  is  nothing  before  us  to  shew  that  his  title  is  inconsistent  with  the 
possession  of  the  tenant.  Doe  dem.  Knight  v.  Smythe,  (i)  was  cited  in 
the  argument,  but  the  court  there  speaks  of  the  tenant  having  put  a 
stranger  in,  as  if  to  the  prejudice  of  the  person  from  whom  he  had 
received  possession  :  but  there  is  nothing  of  the  kind  in  this  case  ;  Brouse 
did  not  go  into  possession  under  this  lessor  of  the  plaintiff,  that  is,  he  did 
not  receive  possession  from  him ;  and  there  is  no  ground,  therefore,  in 
applying  to  this  case  those  authorities  which  decide  that  a  tenant  must 
surrender  possession  into  his  hands  from  whom  he  received  it.  The  case 
of  Cornish  v.  Searell,  (c)  shews  the  distinction  which  it  is  reasonable  to 
take  in  this  respect.  Brouse,  being  in  possession,  as  we  are  left  to  sup- 
pose, under  Ault,  mortgages  in  fee  to  Matthewson,  who  has  never  been  in 
possession  otherwise  than  in  contemplation  of  law  through  the  mortgage, 
and  surely  the  owner  of  the  estate,  who  is  no  party  to  that  mortgage,  can 
dispute  the  title  claimed  under  it.  If  A.  were  to  let  a  house  to  B.,  to 
hold  by  the  month,  and  B.  should  dishonestly  sell  it,  or  mortgage  it  in  fee 
to  C,  that  would  in  fact  dissolve  the  tenancy ;  as  against  C.  bringing  an 
ejectment,  B.  could  set  up  no  defence,  being  estopped  by  his  deed ;  (d) 
but  why  may  not  his  late  landlord,  under  whom  he  holds  in  fact  posses- 
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sion,  interpose  and  defend  in  his  own  name,  and  prevent  C.  from  getting 
into  possession.  There  would  be  no  estoppel  as  between  A.  and  C. ;  and 
not  claiming  under  his  tenant,  but  by  title  paramount,  A.  cannot  be  bound 
b}'  his  acts. (a)  1  Dowling  and  Lowndes,  470,  seems  in  accordance  with 
the  view  taken  by  us  of  this  case,  and  as  Ault  has  been  admitted  to  defend 
as  landlord,  and  has  shewn  a  perfect  title,  not  inconsistent  with  the  pos- 
session of  Brouse,  and  it  has  been  nowhere  shewn  that  he  is  not  landlord, 
I  am  of  opinion  that  his  title  must  prevail. 

Jones,  J. — The  question  is,  whether  a  defendant,  permitted  to  defend 
as  landlord,  can  set  up  a  title  in  himself  inconsistent  with  the  title  and 
possession  of  the  tenant,  on  whom  the  declaration  in  ejectment  was  served, 
and  in  whose  stead  he  was  made  defendant,  the  tenant  not  having  entered 
under  the  lessor  of  the  plaintiff.  The  lessor  of  the  plaintiff  claimed  under 
a  mortgage  from  one  Brouse.  He  proved  the  mortgage  and  the  posses- 
sion of  Brouse  at  the  time  it  was  executed.  The  defendant  proved  title 
in  himself.  No  privity  between  the  tenant,  the  mortgagor  and  the 
defendant,  was  shewn,  and  the  jury,  under  the  direction  of  the  Chief  Jus- 
tice, found  a  verdict  for  the  defendant.  Before  statute  1 1  Geo.  II.  ch. 
1 9,  a  landlord  was  permitted  to  defend  with  his  tenant,  to  prevent  a 
recovery  to  his  prejudice,  by  collusion  between  the  tenant  and  the  lessor 
of  the  plaintiff;  and  Lord  Mansfield  says  in  Fairclaim  v.  Shamtitle,  (&) 
that  the  act  was  passed  to  enforce  a  right  practice  in  this  respect;  and, 
further,  to  permit  the  landlord  to  be  made  defendant  in  the  place  of  the 
tenant  when  he  refused  to  defend,  this  having  been,  in  some  instances, 
refused  by  the  court.  The  definition  of  the  term  landlord  being  "  He  of 
whom  lands  or  tenements  are  holden,"  difficulties  arose  as  to  what  interest 
a  person  should  have  to  entitle  him  to  defend  with  the  tenant,  or  alone, 
upon  his  refusal  to  defend.  In  Doe  Leak  et  al.  v.  Roe,  (c)  a  person, 
claiming  title  under  a  will,  was  not  permitted  to  be  made  defendant  in 
order  to  dispute  the  title  of  the  lessor  of  the  plaintiff  claiming  under 
another  will  of  the  same  devisor ;  and  in  Doe  Goore  v.  Roe,  referred  to 
in  Fairclaim  v.  Shamtitle,  a  purchaser  from  one  who  claimed  as  heir  at 
law  to  the  reversioner  having  been  admitted  to  defend,  the  rule  was  sub- 
sequently discharged.  The  lessor  of  the  plaintiff  claimed  as  heir  at  law 
of  the  person  who  died  seised  in  fee.  But  this  principle  was  not  upheld 
by  Lord  Mansfield,  who  says,  in  the  case  of  Fairclaim  v.  Shamtitle,  "  There 
are  two  matters  to  be  considered;  first,  whether  the  term  ''landlord'  ought 
not,  as  to  this  purpose,  to  extend  to  every  person  whose  title  is  connected 
to,  and  consistent  with,  the  possession  of  the  occupier,  and  divested,  or 
disturbed,  by  any  claim  adverse  to  such  possession,  as  in  case  of  remainders, 
or  reversions,  expectant  upon  particular  estates ;  secondly,  whether  it 
does  not  extend,  as  between  two  persons  claiming  to  be  landlords  dejure, 
in  right  of  representation  to  a  landlord  de  facto,  so  as  to  prevent  either 
from  recovering  by  collusion  with  the  occupier,  without  a  fair  trial  with 
the  other."  Lord  Mansfield  further  says,  "  Where  a  person  claims  in  oppo- 
sition to  the  title  of  the  tenant  in  possession,  he  can  in  no  light  be  con- 
sidered as  landlord."  In  that  case,  the  lord,  claiming  by  escheat  for  want 
of  an  heir,  was  permitted  to  defend  against  a  person  claiming  to  be  heir. 


(a)  Adams,  on  Eject.  260. 
(c)  Barnes,  193. 


{b)  Burr.  1290, 
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But  in  Lovelock  ex  dem.  Norris  v.  Doncaster,  (a)  a  cestuique  trust  was 
not  allowed  to  defend,  and  Lord  Kenyon  does  not  admit  the  case  of 
Fairclaim  v.  Shamtitle,  to  be  an  authority,  because,  he  says,  "  the  lord  by 
escheat  appears  to  have  been  admitted  by  consent."  He  further  says, 
"  If  a  person  requiring  to  be  made  a  defendant  under  the  act  had  stood  in 
the  situation  of  immediate  heir  to  the  person  last  seised,  or  had  been  in 
the  relation  of  remainder-man,  under  the  same  title  as  the  original  land- 
lord, I  am  of  opinion  that  he  might  have  been  permitted  to  defend  as  a 
landlord,  by  virtue  of  the  directions  of  the  statute ;  but  here  the  very 
question  in  dispute  between  the  adverse  party  and  himself  is,  whether  he 
is  entitled  to  be  landlord  or  not;  and  therefore,  we  are  not  authorised  to 
extend  the  provision  of  the  statute  to  such  a  case  as  this."  By  the  prac- 
tice of  the  courts,  in  England^  a  landlord  is  not  admitted  to  be  made  a 
co-defendant  with  the  tenant,  or  to  defend  in  his  stead,  without  an  affi- 
davit shewing  the  relation  in  which  he  stands  towards  the  tenant,  and 
Mr.  Adams,  in  his  treatise  on  ejectment,  (&)  says,  "  that  if  a  party  should 
be  admitted  to  defend  as  landlord,  whose  title  is  inconsistent  with  the 
possession  of  the  tenant,  the  lessor  of  the  plaintiff  may  apply  to  the 
court,  or  to  a  judge  at  Chambers,  and  have  the  rule  discharged  with  costs. 
If  however,  he  neglect  to  do  so,  and  the  party  continue  upon  the  record 
as  defendant,  such  party  will  not  be  allowed  to  set  up  such  inconsistent 
title  as  a  defence  at  the  trial."  And  for  this,  he  cites  the  case  of  Doe 
Knight  V.  Lady  Smythe,  (c)  relied  upon  by  the  lessor  of  the  plaintiff  in 
argument  in  this  case.  It  is  quite  certain  that  if  the  lessor  of  the  plaintiff 
had  applied  to  the  court  to  discharge  the  consent  rule  by  which  the 
defendant  was  permitted  to  defend  as  landlord,  shewing  that  no  privity 
existed  between  him  and  Brouse,  that  he  had  sold  to  Brouse  and  conveyed 
the  land  to  him,  and  was  now  colluding  with  him  to  defeat  the  claim  of 
the  lessor  of  the  plaintiff,  the  rule  would  have  been  discharged ;  or,  if 
these  facts  had  been  shewn  upon  the  trial,  he  would  not  have  had  a  ver- 
dict, under  the  authority  of  Doe  Knight  v.  Smythe.  At  the  trial,  the 
defendant  admitted  to  defend  shewed  a  title  in  himself ;  the  presumption 
was,  in  the  absence  of  all  testimony  to  the  contrary,  that  he  was,  in  fact, 
the  landlord  of  Brouse,  as  admitted  in  the  consent  rule ;  in  opposition  to 
this,  it  was  for  the  lessor  of  the  plaintiff  to  shew  a  better  title  ;  not  having 
done  so,  the  defendant  had  a  verdict,  and  properly.  We  have  nothing  now 
before  us  to  shew  that  any  injustice  has  been  done  the  lessor  of  the 
plaintiff,  nor  to  rebut  the  presumption  that  the  defendant  leased  the 
premises  to  Brouse,  who  took  upon  himself  to  mortgage  them  in  fee  to 
the  lessor  of  the  plaintiff,  without  any  right  to  do  so.  If,  as  suggested, 
Ault  had  in  fact  conveyed  the  premises  to  Brouse,  this  may  be  shewn  in 
another  action  by  the  lessors  of  the  plaintiff  against  Ault.  In  the  case 
Doe  dem.  Fellows  et  al.  v.  Alford,  (d)  a  person  admitted  to  defend  as 
landlord,  was  allowed  to  succeed,  on  shewing  that  a  third  party  was 
tenant  to  the  lessor  of  the  plaintiff,  there  appearing  to  be  no  privity 
between  the  tenant  and  the  defendant ;  the  court  observing,  "  It  is  evident, 
from  the  facts  proved,  that  Alford  meant  to  defend  as  owner,  and  not 
as  landlord.    The  word  ^landlord'  has  been  inserted  by  mistake,  in  the 


(a)  7  T.  R.  783. 
(c)  4  M.  &  S.  447. 


(6)  Page  260. 

(rf)  1  Dowl.  &  Lown,  470, 
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consent  rule,  and  may  be  rejected  as  surplusage."  If  this  case  is  cor- 
rectly reported,  it  goes  to  establish  that  a  stranger  to  the  tenant  may  be 
permitted  to  defend  against  the  title  of  the  lessor  of  the  plaintiff,  for  which  I 
see  no  authority  elsewhere.  From  all  the  authorities  to  which  I  have 
had  recourse,  it  appears  to  me,  that  a  person  ought  not  to  be  permitted 
to  defend  as  landlord  whose  title  is  not  connected  to,  and  consistent  with, 
the  possession  of  the  occupier,  without  the  consent  of  the  lessor  of  the 
plaintiff,  for  the  purpose  of  trying  an  adverse  title !  A  landlord  in  fact 
should  always  be  permitted  to  be  made  a  co-defendant  with  the  tenant, 
to  protect  his  title,  and  to  defend  instead  of  the  tenant  when  he  refuses 
to  defend  ;  and,  in  such  case,  the  landlord,  by  shewing  a  title  in  himself, 
■would  defeat  the  action,  and  so  would  the  same  evidence  on  the  part  of 
the  tenant  defending  alone  ;  and  when  it  is  said  that  a  landlord  can  only 
make  the  same  defence  which  would  be  made  by  the  tenant,  it  must  be 
intended  to  apply  to  cases  where  the  tenant  has  been  let  into  possession 
by  the  lessor  of  the  plaintiff.  It  could  never  be  intended  as  applicable 
to  a  case  where  a  tenant,  let  into  possession  by  the  landlord  who  defends 
with  the  tenant  or  alone,  resists  a  recovery  by  a  lessor  of  the  plaintiff  who 
claims  under  a  title  from  the  tenant ;  and  this  being  apparently  the  case 
in  the  cause  under  consideration,  the  rule  must  be  discharged. 

McLean,  J.  — I  cannot  see  how  the  verdict  can  be  said  to  be  contrary 
to  law  or  evidence,  as  the  defendant  proved  such  title  in  himself  as  must 
necessarily  defeat  the  plaintiff's  recovery.  There  being  no  privity  between 
the  lessor  of  the  plaintiff  and  the  defendant,  it  was  incumbent  on  the 
plaintiff  to  prove  a  good  right  in  himself  to  enable  him  to  recover.  He 
proved  a  prima  facie  case,  but  that  case  was  destroyed  by  the  testimony 
in  behalf  of  the  defendant,  and  it  was  not  shewn  that  the  title  of  Brouse, 
under  whom  the  lessor  of  the  plaintiff  claimed,  had  ever  been  acknowledged 
by  Ault,  or  that  he  held  under  him.  This  case  differs  therefore,  from  Doe 
ex  dera.  Knight  v.  Lady  Smythe,  (a)  in  which  it  was  shewn  that  she  had 
obtained  possession  from  the  tenant  of  the  lessor  of  the  plaintiff,  and  it 
was  therefore  adjudged,  that  she  could  stand  in  no  better  position  than 
the  tenant.  It  appears  to  me  that,  in  all  cases  where  the  lessor  of  the 
plaintiff  and  the  defendant  claim  under  wholly  independent  titles,  and  no 
privity  whatever  exists  between  them,  the  lessor  of  the  plaintiff  must 
prove  a  strictly  legal  title  to  enable  him  to  recover ;  and,  as  he  has  failed 
to  do  so  in  this  instance,  I  think  the  direction  to  the  jury  was  right,  and 
that  the  verdict  for  the  defendant  cannot  be  disturbed.  The  defendant 
in  this  case  should  not  have  been  admitted  to  defend  as  landlord,  without 
an  affidavit  to  shew  that  he  was  entitled  to  hold  that  position  ;  but, 
having  been  admitted  in  that  capacity,  the  proof  which  he  adduced  at  the 
trial  was  not  inconsistent  with  the  claim  set  up  as  landlord.  There  was 
no  evidence  to  shew  that  he  was  not  landlord,  and  sufficient  proof  having 
been  adduced  to  defeat  the  plaintiff's  right  to  recover,  I  do  not  think 
that  it  was  incumbent  on  the  defendant  to  go  farther. 

Rule  discharged. 


(a)  4  M.  &  S.  447. 
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RuTTiS  N  V.  BOBEBTSON. 

"Where  after  issue  joined  the  plaintiff  and  defendant  settled  the  action  upon  con- 
dition of  the  defendant  paying  the  costs  incurred,  and  they  were  stated  at  a 
certain  sum  by  the  plaintiff's  attorney,  for  v^^hich  the  defendant  gave  his  note 
payable  before  the  assizes,  and  on  the  first  day  of  the  assizes,  the  defendant's 
agent  tendered  the  amount,  reserving  to  himself  the  right  of  taxation  after- 
wards, and  the  plaintiff"s  attorney  refused  to  receive  the  money,  except 
unconditionally,  and  the  agent  afterwards  tendered  it  unconditionally,  but  it 
was  then  refused,  because  additional  expense  had  been  incurred,  and  the 
plaintiff's  attorney  took  a  verdict  for  nominal  damages,  the  court  set  the 
verdict  aside  on  payment  of  the  sum  originally  agreed  upon,  and  made  the 
plaintiff's  attorney  pay  the  costs  of  the  application. 

Blake,  on  behalf  of  the  defendant,  obtained  a  rule  to  shew  cause  why 
the  verdict  rendered  in  this  action  should  not  be  set  aside  upon  payment 
into  court  of  the  sum  of  61.  5s.,  the  trial  having  been  proceeded  with  con- 
trary to  good  faith,  with  the  costs  of  application.  It  appeared  that  before 
the  assizes  and  after  notice  of  trial,  the  defendant,  an  attorney  of  the 
court,  had  settled  with  the  plaintiff,  and  applied  to  his  attorney  for  his 
bill  of  costs :  it  amounted,  as  rendered,  to  71.  1  Ss.  3d.,  but  was  reduced 
between  the  parties  to  61.  5s.,  for  which  sum  the  defendant  gave  his  note, 
to  be  paid  on  or  before  the  first  day  of  the  assizes.  The  day  before  the 
assizes  the  agent  of  the  defendant  tendered  to  the  plaintiff's  attorney  the 
61.  5s.  under  protest,  meaning  thereby  (as  was  understood)  that  he 
reserved  the  right  of  having  the  bill  taxed.  The  plaintiff's  attorney 
refused  to  receive  it  except  as  a  final  settlement  of  the  matter.  In  the 
afternoon  of  the  assize  day,  the  agent  tendered  the  61.  5s.  unconditionally, 
which  the  plaintiff's  attorney  again  refused,  alleging  that  additional  costs 
had  accrued  by  the  entry  of  the  record.  Nothing  more  passed  between 
the  parties,  and  on  the  third  day  of  the  assizes  a  verdict  was  found  for  the 
plaintiff,  with  nominal  damages. 

J.  L.  'Robinson  shewed  cause  against  the  rule. 

Jones,  J. — We  think  the  plaintiff  was  bound  to  accept  the  61.  5s.  when 
tendered,  even  under  protest.  He  could  not  with  reason  object  to  the 
taxation  of  his  bill,  and  if,  upon  taxation,  one-sixth  had  not  been  deducted, 
the  expense  attending  the  taxation  would  have  fallen  upon  the  defendant. 
We  think,  also,  that  the  defendant  had  the  whole  of  the  day,  from  the 
opening  of  the  assizes,  to  pay  the  61.  5s.,  that  is,  up  to  the  time  at  which 
the  plaintiff  was  compelled  by  the  rule  of  court  to  enter  his  record,  which 
was,  according  to  the  practice,  in  the  evening.  There  would  have  been  no 
occasion  for  this  proceeding  if  there  had  been  that  feeling  between  the 
attorneys  for  the  plaintiff  and  the  defendant,  which  ought  to  govern  gentle- 
men in  their  professional  intercourse  with  each  other. 

Robinson,  C.  J.,  gave  no  judgment. 

Rule  absolute  as  prayed. 


Bell  v.  Graham,  et  al. 

Where  there  were  several  plaintiffs  and  defendants  in  a  cause,  and  one  of  the 
plaintiffs,  and  one  of  the  defendants  died,  and  their  deaths  were  suggested  on 
the  record,  but  notice  of  trial  was  given  in  the  names  of  all  the  parties,  as  if 
they  had  been  living,  but  the  defendant's  attorney  did  not  return  the  notice, 
nor  express  any  intention  of  moving  to  set  aside  the  proceedings  for  the 
irregularity,  the  court  refused  to  interfere  to  set  aside  the  verdict. 

This  action  was  commenced  by  John  Bell  and  William  Bell,  plaintiffs, 
against  John  PoweU,  late  sheriff  of  thedistrict  of  Bathurst,  and  Adams  and 
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Graham,  defendants.  William  Bell,  one  of  the  plaintiffs,  and  John  Powell, 
one  of  the  defendants,  died  after  the  cause  was  at  issue,  and  before  notice 
of  trial  was  served  ;  nevcrtlieless,  the  plaintiff's  attorney  inadvertently 
served  a  notice  of  trial  on  the  defendant's  attorney,  entitled  in  the  names 
of  all  the  plaintiffs  and  defendants,  though  the  deaths  of  the  two  had  been 
suggested  on  the  record.  The  defendant's  attorney  retained  the  notice 
of  trial,  and  gave  no  notice  of  the  irregularity,  or  of  his  intention  to  object, 
but  allowed  the  cause  to  proceed,  not  making  any  defence  at  the  assizes. 
The  plaintiff  recovered  a  verdict  for  231.  7s.  6d. 

A.  Wilson^  for  the  defendants,  moved  to  set  it  aside,  on  account  of  the 
mistake  in  the  notice ;  he  moved,  further,  that  all  proceedings  in  the  cause 
be  stayed,  until  the  plaintiffs  have  first  sought  their  remedy  by  action 
against  the  personal  representatives  of  the  deceased  sheriff,  on  the  ground 
that  our  statute  3  Will.  IV.  eh.  8,  secures  to  the  sheriff's  sureties  the 
advantage  that  recourse  shall  first  be  had  upon  the  property  of  the  sheriff, 
before  they  can  be  made  liable  on  account  of  his  defaults. 

Brough  shewed  cause.  The  defendants  were  not  misled  by  the  notice 
of  trial  that  was  given,  and  the  court  will  not  interfere  under  the  circum- 
stances. The  defendants  did  not  return  the  notice  of  trial  to  the  plain- 
tiffs, nor  give  any  notice  of  an  intention  to  move  to  set  aside  the  proceed- 
ings for  irregularity ;  and  after  lying  by  in  the  manner  in  which  they  have 
done,  the  court  will  not  now  relieve  them.  On  the  other  point,  it  is  clear 
that  the  statute  3  Will.  IV.  ch.  8,  never  contemplated  any  proceeding  of 
the  kind  suggested  by  the  defenddnts. 

A.  Wilson.,  in  support  of  the  rule.  There  is  no  notice  of  trial  in  this 
cause,  and  the  verdict  rendered  for  the  plaintiffs  is  therefore  a  nullity. 
In  general,  where  the  proceedings  are  irregular,  there  must  be  a  notice  of 
an  intention  to  move  against  the  irregularity,  or  the  subsequent  notice  to 
set  aside  the  proceedings  will  fail.  But  that  rule  applies  only  to  irregu- 
larities, and  not  to  nullities ;  and  as  this  proceeding  is  a  nullity,  the 
defendants  are  entitled  to  succeed.  The  other  point  is  a  question  upon 
the  construction  of  the  statute,  and  the  intention  of  the  legislature,  and  if 
the  court  can  carry  out  that  part  of  the  statute  that  requires  the  sheriflf 
to  be  joined  in  proceedings  against  his  sureties,  by  compelling  proceed- 
ings against  his  estate  after  his  death,  before  his  sureties  can  be  called 
upon  to  pay,  they  will  place  a  highly  beneficial  construction  upon  the 
statute. 

Robinson,  C.  J. — I  am  of  opinion  that  we  can  make  neither  part  of 
this  rule  absolute.  The  defendants  have  not  sworn  that  they  were  mis- 
led by  the  notice.  It  is  quite  obvious  they  could  not  be ;  then,  as  they 
chose  to  lie  by,  giving  no  notice  of  the  objection,  and  have  made  no  affi- 
davit that  they  have  any  defence  on  the  merits,  it  would  be  contrary  to 
the  practice  to  set  aside  the  verdict,  under  such  circumstances.  I  do  not 
feel  that  we  have  any  authority,  under  the  statute  3  Will.  TV.  ch.  8,  to 
make  a  rule  staying  proceedings,  as  prayed  for  by  the  defendants  ;  and  we 
have  given  the  reasons  for  this  opinion,  in  the  case  of  Morris  et  al.  v. 
these  same  defendants.  It  is  sworn  in  the  case  that  the  sheriff  died 
without  leaving  any  property,  real  or  personal,  and  that  no  one  has  admin- 
istered to  his  estate. 

Jones,  J. — This  is  an  application  to  set  aside  the  notice  of  trial,  for 
irregularity ;  or  to  stay  proceedings  upon  the  grounds  stated  in  the  case 
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of  Morris  et  al.  v,  Graham  et  al.  The  judgment  in  that  case  disposes  of 
the  latter  part  of  this  rule.  With  respect  to  the  first  part,  I  think  that 
the  defendants  could  not  have  been  misled  by  the  notice ;  there  does  not 
appear  to  have  been  any  other  action  in  which  the  plaintiff  was  a  party 
against  the  defendants  ;  it  is  not  alleged  that  they  were  misled,  nor  that 
they  had  any  defence  to  the  action.  If  they  had  returned  the  notice  to  the 
plaintiff's  attorney,  he  might  have  rectified  the  error ;  and  this  they  should 
have  done,  or  given  notice  of  the  irregularity  before  the  assizes.  It  cannot 
be  permitted  that,  where  the  defendants  have  received  a  notice,  which 
they  cannot  suppose  is  for  any  other  purpose  than  as  a  notice  of  trial  in 
the  cause,  they  shall  lie  by,  and  allow  the  plaintiff  to  receive  costs,  and 
then  move  to  set  aside  the  notice,  when  they  have  not  been  misled,  nor 
suffered  any  injustice,  having  no  defence  to  the  action. 

Rule  discharged. 


Lambert  v.  Marsh. 

Where  a  party  assumes  to  act  as  principal  in  making  a  distress  for  rent,  he 
cannot  afterwards  justify  as  bailiff,  on  the  subsequent  confirmation  of  the 
party  entitled  to  the  rent. — Where  a  mortgagee  received  rent  from  a  tenant, 
who  had  become  such  by  lease  from  the  mortgagor  subsequent  to  the  mort- 
gage, but  afterwards  directed  the  tenant  to  pay  the  rent  to  the  mortgagor, 
which  he  accordingly  did.  Held  that  the  mortgagee  could  not  distrain  after- 
wards, as  he  had  himself  put  an  end  to  the  implied  tenancy  created  by  his 
former  receipt  of  rent. 

Replevin.  The  defendant  avows  as  the  bailiff  of  one  John  Hugill,  for 
rent  due  from  the  plaintiff  to  him  on  a  demise  of  a  certain  close,  premises 
and  dwelling  house,  for  a  long  time,  to  wit,  for  the  space  of  six  years,  &c., 
under  a  yearly  rent  of  221.  lO^.,  for  the  sum  of  481,  due  and  in  arrear. 
The  plaintiff  pleads,  non-tenuit,  no  rent  in  arrear,  and  that  the  defendant 
was  not  the  bailiff  of  Hugill :  upon  which  issue  was  joined.  At  the 
trial  a  warrant  was  produced  and  proved  from  the  defendant  to  one 
Thomas  Metcalfe,  authorizing  him  to  distrain  on  the  plaintiff  for  48/., 
"  being  the  balance  of  rent  due  to  me,  for  the  premises  in  his  possession  up 
to  18th  October,  1843."  It  was  also  admitted  between  the  parties: — 
1st,  That  one  John  Montgomery  was  seised  in  fee  of  the  premises  dis- 
trained on,  on  10th  June,  1836  ;  2nd,  That  by  mortgage  of  that  date, 
and  executed  on  that  day,  he  conveyed  the  premises  to  Hugill,  the  person 
under  whom  the  defendant  makes  cognizance ;  3rd,  That  on  1 0th  April, 
1837,  Montgomery  leased  to  the  plaintiff  for  ten  years  before  the  forfei- 
ture of  the  mortgage  ;  4th,  That  the  mortgage  was  forfeited  at  the  time 
of  the  distress  ;  5  th,  That  after  the  forfeiture  of  the  mortgage,  and  before 
the  distress,  the  plaintiff  had  paid  rent  to  the  defendant  as  agent  of 
Hugill ;  6  th,  That  rent  was  due  upon  the  lease  at  the  time  of  the  distress  ; 
7th,  That  the  distress  was  made  under  the  warrant  produced ;  8th,  That 
Hugill  subsequently  verbally  confirmed  the  distress ;  9th,  That  prior  to 
the  time  for  which  the  defendant  makes  cognizance  for  rent,  Hu^l  told 
the  plaintiff  to  pay  his  rent  to  Montgomery,  and  some  rent  was  afterwards 
and  before  the  distress  paid  by  the  plaintiff  to  Montgomery.  Upon  these 
admissions  a  verdict  was  rendered  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  following  points : — 1  st,  Whether  the  lease  supports 
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the  avowry  as  stated  ;  2ncl,  Whether  Ilugill's  subsequent  confirmation 
sustained  the  defendant's  distress  ;  3rd,  Whether  Ilugill's  direction  to  the 
plaintiff  to  pay  the  rent  to  Montgomery,  followed  by  payment  accordingly, 
deprived  Ilugill  of  the  right  of  distress. 

J.  L.  Robiiisoji,  for  the  plaintiff. — The  plaintiff  relies  upon  the  second 
and  third  points,  and  does  not  intend  to  support  the  first.  The  defen- 
dant in  his  avowry  assumes  to  act  as  the  bailiff  of  Hugill,  and  relies  upon 
Ilugill's  subsequent  confirmation  of  the  distress  made  by  him,  as  support- 
ing him  in  that  position,  but  in  taking  the  distress  he  did  not  profess  to 
act  as  bailiff ;  he  signed  the  warrant  as  principal,  and  there  is  no  authority 
in  the  books  to  shew,  that  in  such  a  ease,  the  subsequent  confirmation  of 
a  party  really  entitled  will  make  the  act  good,  as  if  done  originally  by  the 
command  of  that  person.  If  the  defendant  had  assumed  to  act  as  a  bailiff 
in  the  distress,  but  had  in  the  first  instance  been  employed  by  the  wrong 
person,  or  acted  without  a  proper  authority,  then  the  subsequent  confirma- 
tion of  the  party  really  entitled  might  be  made  available  by  him,  but  here 
he  acts  for  himself,  he  signs  the  warrant  as  landlord,  and  claims  the  rent 
as  due  to  himself,  and  it  would  be  carrying  the  principle  of  subsequent 
confirmation  to  an  unheard-of  extent,  if  it  could  make  the  distress  good 
under  such  circumstances.  But  on  the  second  point,  Hugill  was  not  the 
person  entitled  at  the  time  of  the  distress ;  any  right  to  the  rent  that  he 
might  have  had  at  one  time,  he  had  resigned  by  expressly  directing  that 
it  should  be  paid  to  Montgomery,  and  as  his  claim  to  the  rent  was  derived 
from  the  yearly  holding  only,  created  by  the  receipt  of  the  rent,  that  claim 
ceased  as  soon  as  he  had  directed  the  plaintiff  to  pay  the  rent  to  the  per- 
son who  had  given  him  the  lease,  and  upon  the  lease  itself  no  right  of 
distress  could  be  claimed  by  Hugill.  Upon  both  points  the  plaintiff  is 
entitled  to  judgment. 

Blake,  for  the  defendant.  The  general  principle  cannot  be  denied,  that 
the  subsequent  confirmation  of  an  act  by  the  party  entitled  to  have 
authorized  the  act  to  be  done  originally,  will  make  that  act  as  good  as  if 
the  authority  had  been  properly  given  in  the  first  instance  ;  and  if  so,  the 
mere  fact  of  a  party  appearing  to  act  on  his  own  behalf,  instead  of  by  the 
direction  of  another,  cannot  prevent  the  application  of  the  general  prin- 
ciple. If  Metcalfe,  who  acted  as  the  bailiff  of  the  defendant,  were  the 
defendant  in  this  suit,  the  subsequent  confirmation  of  the  distress,  by 
Hugill,  supposing  him  to  be  the  party  entitled  to  the  writ,  would  clearly 
be  good ;  and  if  good  for  him,  acting  under  Marsh's  order,  why  should  it 
not  also  be  good  for  Marsh?  the  principle  must  be  the  same.  The  lessee 
having  entered  on  a  lease,  made  subsequently  to  the  mortgage,  the  mort- 
gagee might  eject  him  without  notice,  on  default  being  made  in  the  mort- 
gage money  ;  but  his  subsequent  receipt  of  rent,  created  a  tenancy,  and 
gave  the  mortgagee  all  the  rights  of  a  landlord.  Hugill  was  therefore  at 
one  time  entitled  to  receive  the  rents ;  and  if  so,  how  has  the  tenancy 
between  him  and  the  plaintiff  been  dissolved  ?  Surely  the  mere  du-ection 
to  the  tenant  to  pay  the  rent  to  the  mortgagor,  cannot  operate  as  a  sur- 
render ;  and  if  it  cannot,  then  the  tenancy  between  Ilugill  and  the  plain- 
tiff was  still  subsisting,  and  Hugill  had  a  right  to  make  the  distress.  Ilugill 
"was  therefore  the  party  entitled  to  the  rent  ;  and  his  subsequent  confir- 
mation of  the  act  of  the  defendant,  must  accrue  to  the  defendant's  benefit, 
on  the  principle  before  stated. 
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Robinson,  C.  J. — The  defendant  in  this  case,  on  4th  January,  1844, 
ttiade  his  warrant  of  distress  to  Thomas  Metcalfe,  "  as  his  bailiff,  autho- 
rising him  to  distrain  on  Joseph  Lambert  (the  plaintiff)  for  48Z.  being  the 
balance  of  rent  due  to  me  for  the  premises  in  his  possession,  vp  to  1 8tk 
October^  1843."  On  the  10th  January,  1838,  John  Montgomery  had 
(as  appears  by  an  indorsement  on  his  lease  to  Lambert)  "  assigned  to 
Hugill  all  his  right  and  interest  in  the  lease,  to  hold  the  same,  and  to  receive 
the  rents  and  profits  thereof  to  his  own  use.''  Whether  the  defendant, 
Marsh,  claimed  to  be  entitled  to  the  rent,  under  this  assignment,  or  not, 
does  not  appear  to  us ;  but  it  is  clear,  from  the  warrant  in  evidence, 
that  he  did  not  distrain  for  Hugill,  and  as  his  bailiff,  but  distrained  as 
principal,  on  his  own  account,  as  for  rent  due  to  himself,  and  through 
another  person  as  his  bailiff.  It  may  be  true  that  if  he  had  assumed, 
without  Hugilfs  authority,  to  act  as  his  bailiff  in  making  this  distress, 
and  Hugill  had  afterwards  adopted  the  act,  that  might  have  made  it  good 
by  relation,  on  the  principle  of  Routh  v.  Thompson,  (a)  and  other  cases 
cited :  on  the  principle  that  "  omnis  ratihabitio  retro  trahitur,  et  man- 
dato  priori  aequiparatur."  But  here  Hugill  had  no  such  act  to  confirm, 
for  Marsh  did  not  in  fact  distrain  as  his  agent,  but  for  rent  due  to  him- 
self. That  the  fact  of  the  defendant  "  being  bailiff"  as  he  pleads,  and  so 
making  the  distress,  is  traversable,  is  now  clearly  settled,  (b)  though  there 
have  been  decisions  to  the  contrary  ;  the  question  then  here  is,  can  the 
defendant,  making  a  distress  as  landlord  in  his  own  right,  after  the  fact, 
convert  that  into  a  distress  as  bailiff  for  another,  and  support  it  by  the 
adoption  of  that  other  person.  If  he  can,  then  we  must  conclude  that 
the  proof  of  the  adoption  of  the  distress,  by  Hugill,  entitles  the  defendant 
to  succeed  upon  the  issue,  on  the  plea  that  he  was  not  bailiff ;  otherwise 
he  must  fail  on  that  issue.  That  a  person  may  do  an  act  on  one  ground, 
and  afterwards  vindicate  it  on  another,  is  a  principle  recognized  in  many 
cases,  and  which  indeed  has  been  maintained  to  an  extent  not  easy  to  be 
reconciled  with  some  modern  cases,  such  as  Lucas  v.  Nockells,  (c)  in 
which  it  has  been  held  that  virtute  cujus  may  be  traversed  when  it 
involves  matter  of  fact,  though  not  when  it  involves  a  mere  matter  of  law. 
These  latter  cases  certainly  seem  to  admit  that  a  party  may  put  in  issue, 
as  a  question  of  fact,  whether  the  defendant  did  the  act  charged  under 
the  legal  authority,  which  he  pleads  in  his  justification ;  or,  whether  he 
did  it  on  a  different  pretence,  or  with  another  view.  Yet  in  the  case  of 
Dr.  Granville  v.  The  College  of  Physicians,  (d)  the  court  expressly  held 
that  a  plaintiff  cannot  reply  "  that  the  defendant  arrested  him  by  some 
other  authority,  and  not  by  the  warrant  that  is  pleaded ;  and  they  say 
that  if  a  man  has  a  legal  and  an  illegal  warrant,  and  arrests  by  virtue  of 
the  illegal  warrant,  yet  he  may  justify  by  virtue  of  the  legal  one,  for  that 
it  is  not  what  he  declares,  but  the  authority  which  he  has,  that  is  his  justi- 
fication." And  Lord  Holt  adds,  as  an  illustration,  "  If  one  distrain  for 
an  unjustifiable  cause,  yet  when  he  comes  to  avow,  he  need  not  insist  on 
the  cause  for  which  he  had  distrained,  but  may  justify  for  any  lawful 
cause,  as  for  rent  arrear,  though  he  distrained  for  some  other  cause  ;  and 


(a)  13  East.  274.  (6)  1  Saunders  347,  c.  (note  4). 

(c)  10  Bing.  157  ;  1  G.  &  M.  58.  (d)  12  Mod.  387. 
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the  cause  for  which  the  distress,  in  truths  was,  is  not  traversable,  but  rien 
in  arriere  is  the  proper  plea."  In  Crowther  v.  Ramsbottom,  (a)  thia 
doctrine  is  affirmed  to  the  full  extent,  and  also,  in  Etherton  v.  Popple- 
well.  (6)  Lord  Kenyon  says,  in  the  former  case,  "  I  never  understood  that 
a  man  was  obliged  to  justify  a  distress  for  the  cause  which  he  happened  to 
assign  at  the  time  it  was  made.  If  he  can  shew  that  he  had  a  legal  justi- 
fication for  what  he  did,  that  is  sufficient.  A  man  may  distrain  for  rerii^ 
and  avow  for  heriot  service."  These  cases,  nevertheless,  proceed  all  upon 
the  supposition  that  the  new  ground,  which  the  defendant  can  set  up  as 
his  defence,  is  one  that  really  did  exist,  when  he  did  the  act,  in  which 
case  he  may  avail  himself  of  it ;  and  one  would  think  it  reasonable  to  hold 
that  the  principle  can  be  extended  no  farther.  What  the  defendant 
seeks  to  do  in  this  case,  is,  to  convert  a  distress  made  by  him  as  principal, 
through  a  bailiff,  for  rent  claimed  to  be  due  to  himself,  into  a  distress 
made  by  him  in  the  capacity  of  a  bailiff  for  another  landlord,  Hugill ; 
from  whom  he  does  not  pretend  that  he  had,  at  the  time,  any  authority 
to  distrain.  This  is  carrying  the  principle  much  farther.  It  is  justifying 
an  act  declared  to  be  done  on  one  ground,  upon  a  totally  different 
authority,  which,  at  the  time  the  act  was  done,  the  party  did  not  possess. 
Instead  of  being  in  accordance  with  the  cases  which  I  have  cited,  it  seems 
in  opposition  to  them  ;  still,  the  doctrine  of  confirming,  by  relation,  an  act 
done  by  an  agent  without  authority,  but  which  the  principal  afterwards 
adopts,  has  been  carried  so  far  as  to  approach  very  near  to  this  case.  In 
Brown  v.  Storey,  (c)  a  party,  having  authority  from  a  landlord  to  distrain, 
proceeded  in  making  the  distress  ;  just  before  he  did  so,  the  landlord 
died,  but  the  executor,  on  whom  the  right  to  distrain  devolved,  confirmed 
the  act  as  done  by  his  authority,  and  such  adoption  was  held  to  make  the 
distress  good  by  relation.  The  difference  between  that  case  and  the 
present,  is,  that  the  bailiff  there  did  not  act  in  the  assertion  of  a  wholly 
different  right ;  he  was  the  bailiff  of  the  party  holding  the  title  of  land- 
lord, and  proceeded  really  under  that  authority,  in  ignorance  that  it  was 
revoked  by  death ;  and  the  executor,  who  afterwards  adopted  it,  repre- 
sented the  person  and  the  interest  in  whose  behalf  he  had  acted.  The 
case  is  substantially  different  from  the  present ;  but  whether  the  learned 
judges  who  decided  it,  would  not  have  carried  the  doctrine  of  confirma- 
tion by  adoption  as  far  as  it  would  be  necessary  to  carry  it  here,  is  more 
than  I  can  say  with  confidence.  Their  language  is  very  general.  I  con- 
fess it  seems  to  me  to  be  repugnant  to  reason  to  conclude  that  they 
would,  for  it  would  amount  to  this  :  that  a  man  claiming  to  be  entitled  to 
rent,  a  mere  stranger,  having  no  authority  from  the  real  landlord,  and 
pretending  none,  but  claiming  adversely  to  him,  may  make  a  distress 
wholly  wrongful  and  unauthorized  at  the  time,  and  when  he  is  prosecuted 
for  the  trespass,  if  he  can  find  out  the  real  landlord,  and  get  him  to  adopt 
his  act,  he  may  protect  himself  upon  the  principle  of  the  confirmation, 
though  the  meaning  of  confirmation  seems  inapplicable  to  the  case ;  for 
surely  that  means,  in  reason,  only  this :  "  what  you  assumed  to  do  for  me, 
and  in  my  name,  I  admit  you  had  my  authority  for  doing here  the 
landlord  could  only  say,  "what  you  did  for  your  own  benefit,  and  in  your 


(a)7T.  R,  657.       (6)  1  East.  135.      (c)  1  M.  &  G.  117. 
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own  name,  I  admit  you  had  my  authority  for  doing."  No  case  that  I 
have  seen,  has  carried  the  principle  quite  so  far;  and  I  should  have  diffi- 
culty in  doing  so,  unless  warranted  by  express  authority.  On  the  other 
point  of  the  case,  I  am  of  opinion  the  plaintiff  is  also  entitled  to  judgment. 
When  a  mortgagor  makes  a  lease  after  he  has  given  the  mortgage,  it  is 
settled  that  the  mortgagee  can  treat  the  lessee  as  a  trespasser ;  that  there 
is  no  privity  of  contract  between  them,  and  that  the  mortgagee  can  neither 
bring  an  action  for  the  rent,  nor  distrain ;  but,  by  accepting  rent  from 
the  lessee,  he  may  create  a  tenancy  from  year  to  year,  and  impliedly  in  the 
terms  of  the  lease ;  and  that,  it  has  been  held,  may  give  a  right  to  distrain, 
dependent,  however,  on  the  circumstances  of  each  case.  Here  there 
seems,  upon  the  case  stated,  to  have  been,  at  one  time,  an  acquiescence 
or  assent  of  this  kind ;  but  if  the  relation  of  landlord  and  tenant  was 
created  by  those  means  between  Hugill  and  Lambert,  it  was  dissolved, 
afterwards,  by  the  same  means,  when  HugiU,  as  the  case  states,  told  Lam- 
bert to  pay  his  rent  to  Montgomery,  to  whom  the  rent  was  accordingly 
afterwards  paid ;  and  it  was  while  this  latter  state  of  things  continued,  as 
I  understand  the  case,  that  the  defendant  entered  and  made  the  distress, 
really  in  his  own  behalf,  but,  as  he  now  sets  up,  in  behalf  of  Hugill.  I 
consider  that  Hugill,  upon  the  facts  stated,  had  not,  at  that  time,  a  right 
to  distrain,  and  therefore  the  justification,  under  him,  fails,  (a)  The  lease 
itself  was  already  in  operation,  and  created  no  contract  with  any  one, 
though  binding  by  estoppel  between  Montgomery  and  Lambert ;  and  for 
any  rent  accruing  during  the  period  when  Hugill  agreed  that  Montgomery 
the  lessor,  might  receive  the  rent,  there  could  be  no  remedy  by  Hugill 
against  Lambert,  the  tenant ;  none  under  the  lease,  because  it  established 
no  privity ;  and  none  under  any  yearly  holding  created  by  receipt  of  rent, 
because  that  had  ceased  when  the  tenant  was  expressly  directed  to  pay 
the  rent  to  Montgomery,  his  nominal  landlord ;  or  rather,  his  actual  land- 
lord, so  far  as  his  right  and  Montgomery's  alone  were  concerned,  and  to 
all  intents  his  landlord,  while  Hugill,  the  only  other  person  interested, 
assented  to  that  relation  between  them. 

Jones,  J. — I  think  the  plaintiff  must  recover.  Montgomery,  after  the 
mortgage,  had  no  right  to  lease  ;  but  having  done  so,  and  the  plaintiff 
having  paid  rent,  he  could  not  dispute  Montgomery's  title.  The  subse- 
quent payment  of  rent  by  the  plaintiff  to  Hugill,  the  owner  in  fee,  made 
the  plaintiff  a  tenant  of  Hugill,  liable  to  be  distrained  upon ;  and  by  the 
payment  of  rent,  afterwards,  by  the  plaintiff  to  Montgomery,  his  original 
landlord,  by  the  directions  of  Hugill,  who  required  him  to  pay  it  to  Mont- 
gomery, he  having  a  right  to  the  rent,  the  plaintiff  thenceforth  again 
became  the  tenant  of  Montgomery,  and  Hugill  had  no  right  to  distrain. 

McLean,  J.,  concurred. 

Judgment  for  plaintiff,  (b) 


(a)  4  Ad.  &  Ell.  313;  9  B.  &  C.  245;  Doug.  21 ;  2  B.  &  Ad.  478:  Woodfall,  176. 
(6)  See  upon  the  point  relating  to  the  act  of  Marsh,  Wilson  et  al.  v.  Tumman 
et  aL,  6  M.  &  G.  236,  in  accordance  with  the  above  judgment  of  the  court. 
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McLeod  v.  Boulton. 

Where  a  verdict  was  taken,  subject  to  the  opinion  of  the  court  upon  certain 
points,  as  to  whether  the  plaintiff  was  entitled  to  recover  substantial,  or  merely 
nominal,  damages,  and  there  was  a  misunderstanding  between  the  counsel  for 
the  respective  parties,  as  to  the  terms  upon  which  the  verdict  was  so  taken, 
a  new  trial  was  granted,  without  costs.  Sernhle^ — Where  a  sheriff  dies,  and 
after  his  death  his  deputy  returns  a  writ,  with  a  return  which  is  false,  the 
remedy  for  the  party  iujured  by  the  return  is  against  the  sureties  given  by 
the  deputy  to  the  sheriff,  and  not  against  the  sureties  given  by  the  sheriff 
himself,  under  3  Will.  IV.  ch.  8. 

At  the  last  spring  assizes  for  the  the  Home  District,  a  verdict  was 
taken  for  the  plaintiff  for  136/.  6*.  damages,  by  consent,  subject  to  the 
opinion  of  the  court  upon  the  following  points :  First,  Whether  the  action 
is  shewn  to  have  been  commenced  in  Michaelmas  Term,  1843  ;  Secondly^ 
If  then  commenced,  and  properly  continued,  whether  the  plaintifT,  upon 
his  declaration,  is  entitled  to  recover  more  than  nominal  damages.  If  the 
court  should  be  of  opinion  that  the  action  was  not  commenced  in  Michael- 
mas Term,  1843,  or  was  not  properly  continued,  then  the  verdict  for  the 
plaintiff  to  be  set  aside,  and  a  verdict  entered  for  the  defendant ;  but  if  the 
court  should  be  of  opinion  that  the  action  was  commenced  in  Michaelmas 
Term,  1843,  and  properly  continued,  and  the  plaintiff,  under  his  declara- 
ration,  is  entitled  to  substantial  damages,  the  verdict  is  to  stand ;  other- 
wise, to  be  reduced  to  one  shilling.  In  Trinity  Term  last,  the  defendant 
obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  defendant,  and  the  judgment  should  not  be 
arrested;  or  why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
granted,  on  an  affidavit  of  merits.  During  the  term,  the  plaintiff  shewed 
cause  against  the  rule,  and  contended  that  he  was  entitled  to  retain  his 
verdict,  upon  the  points  reserved.  The  counsel  for  the  defendant  did  not 
support  the  first  part  of  his  rule,  but  claimed  that  the  verdict  should  be 
reduced  to  nominal  damages,  according  to  the  reservation  at  the  trial,  or 
that  a  new  trial  should  be  granted.  On  the  day  for  giving  judgments, 
after  the  term,  Mr.  Justice  Hagerman  was  prepared  to  give  the  j  udgment 
of  the  court,  in  the  absence  of  Mr.  Justice  Jones,  and  while  proceeding 
to  do  so,  some  objection  was  made  by  the  plaintiff's  counsel,  as  to  the 
manner  in  which  the  case  was  stated  to  have  gone  off  at  the  trial ;  and  he 
requested  that  the  judgment  might  be  deferred  till  the  return  from 
England  of  Mr.  Cameron,  who  had  managed  the  defence,  and  who,  it 
was  supposed,  would  confirm  the  view  taken  by  Mr.  Blake,  the  plain- 
tiff's counsel.  The  case,  in  consequence,  stood  over  till  the  last  term, 
when,  it  appearing  that  Mr.  Cameron  was  of  opinion  that  the  case  as 
stated,  was  correct,  the  matter  was  re-argued.  The  case  was  as  follows: 
The  plaintiff,  by  the  ordinary  process  between  parties,  sued  the 
defendant,  for  negligence  as  an  attorney.  The  declaration  contains  two 
counts ;  the  first  sets  forth,  that  on  the  7th  of  November,  1 838,  Alexander 
Hamilton  was  sheriff  of  the  district  of  Niagara,  and  that  the  plaintiff  was 
his  deputy,  from  that  time  till  his  decease.  That  one  John  Willson,  by 
deed,  was  bound  to  indemnify  the  sheriff,  his  executors,  administrators 
and  assigns,  "  touching  and  concerning  the  execution  of  all  writs  and 
process  directed  to  the  said  sheriff,  and  which  should  come  to  the  plaintiff 
as  such  deputy,  to  be  executed;  and  that  one  John  Hamilton,  was  a 
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surety  for  the  sheriff,  and  for  the  plaintiff,  as  such  deputy,  pursuant  to  the 
statute ;  that  a  writ  of  fieri  facias,  directed  to  the  sheriff,  at  the  suit  of 
one  Smellie,  against  the  goods  of  Balfour  and  Drysdale,  for  310Z.  lis.  4:d.^ 
was  delivered  to  the  plaintiff  to  be  executed ;  that  he  thereupon  seized 
the  goods  of  the  said  Balfour  and  Drysdale ;  that  the  said  Smellie  after- 
wards directed  the  plaintiff  to  stay  proceedings  upon  the  writ,  and  not 
proceed  to  sell  the  goods  of  the  said  Balfour  and  Drysdale,  unless  other 
writs  against  the  said  goods  should  thereafter  be  delivered  to  the  plaintiff 
to  be  executed;  that  on  the  22nd  of  November,  1838,  a  writ  of  fi.  fa., 
against  the  goods  of  Balfour  and  Drysdale,  for  70Z.  10s.  O^d.j  at  the  suit 
of  Ross  and  McLeod,  was  delivered  to  the  plaintiff  to  be  executed ;  that 
on  the  16th  of  February,  1839,  the  plaintiff,  by  virtue  of  the  said  writs, 
sold  the  goods  of  the  said  Balfour  and  Drysdale,  and  made  1251.  appli- 
cable to  the  said  writs  of  the  said  Smellie,  and  Ross  and  McLeod,  which 
sum  was  insufficient  for  the  payment  of  both  executions;  that  on  the  19th 
of  February,  1839,  the  sheriff  died,  and  thereupon  the  plaintiff  was  liable 
to  conduct  the  affairs  of  the  sheriff's  office,  being  deputy  as  aforesaid  ; 
that  before  the  said  writs  had  been  returned  by  the  plaintiff,  to  wit,  on 
the  10th  of  March,  1839,  Ross  and  McLeod  caused  a  notice  to  be  served 
upon  the  plaintiff,  claiming  satisfaction  upon  their  fi.  fa.,  in  preference  to 
the  fi.  fa.  of  the  said  SmelHe,  alleging  that  the  said  fi.  fa.  of  the  said 
Smellie  was  fraudulent,  as  against  them,  and  threatening  a  suit  in  case 
their  fi.  fa.  should  be  returned  no  goods ;  that  having  received  the  fi.  fa. 
of  the  said  Smellie  first,  and  conceiving  it  entitled  to  priority,  be  returned 
the  writ  of  the  said  Ross  and  McLeod,  "nulla  bona"  ;  that  on  the  19th 
of  April,  1839,  Ross  and  McLeod  sued  the  said  John  Hamilton,  as  surety 
of  the  sheriff,  for  the  alleged  false  return  by  the  plaintiff ;  that  the  plaintiff, 
being  unable  to  decide  which  of  the  said  writs  was  entitled  to  priority, 
was  desirous  of  applying  to  this  court  for  an  order  to  retain  the  amount 
of  the  said  fi.  fa.,  of  the  said  Ross  and  McLeod,  and  to  stay  the  return  of 
the  writ  of  the  said  Smellie,  until  the  result  of  the  suit  of  the  said  Ross 
and  McLeod,  against  the  said  John  Hamilton,  should  have  been  deter- 
mined, and  on  the  1st  of  May,  1839,  retained  the  defendant  as  an  attor- 
ney, to  make  such  application ;  that  the  defendant  conducted  and 
managed  the  said  application  in  a  careless,  unskilful,  undue  and  improper 
manner,  and  neglected  to  retain  counsel  to  appear  in  that  behalf,  and  for 
want  of  due  and  proper  care,  skill  and  diligence  in  that  behalf,  on  the  12th 
of  November,  1839,  an  alias  habeas  corpus  was  issued  against  the  plaintiff 
for  not  returning  the  writ  of  the  said  Smellie,  and  the  plaintiff  was  obliged 
to  pay  the  said  125Z.,  upon  the  writ  of  the  said  Smellie;  that,  afterwards, 
on  the  8th  of  February,  1840,  Ross  and  McLeod  recovered  in  the  action 
against  John  Hamilton,  74Z.  4^.  damages,  and  SSL  Os.  Sd.  for  costs;  that 
afterwards,  on  the  29th  of  March,  1842,  Hannah  O.  Hamilton,  executrix 
of  the  sheriff,  Alexander  Hamilton,  having  been  obliged  to  pay  the  said 
John  Hamilton,  the  said  last  mentioned  sums  of  money,  did  commence 
an  action  in  this  court,  against  the  said  John  Willson,  for  the  same,  by 
means  whereof  the  now  plaintiff  became  liable  and  bound  to  pay  the  said 
sums  of  741.  4.9.,  and  351.  Os.  3d.,  and  hath  been  put  to  great  cost  and 
inconvenience  in  the  premises,  and  also  by  reason  of  the  premises  the 
plaintiff  was  and  is  otherwise  greatly  injured.  The  second  count  is  the 
same  as  the  first,  omitting  any  statement  respecting  the  sheriff's  surety— 
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the  bond  of  John  Willson  to  the  sheriff,  as  surety  for  the  plaintiff — the 
recovery  by  Ross  and  McLeod  against  John  Hamilton — the  payment  by 
the  executrix  of  the  sheriff,  to  John  Hamilton,  or  the  action  by  the 
executrix  against  Willson  ;  and  alleging  that  the  plaintiff,  "  through  the 
carelessness,  negligence  and  unskilfulness  of  the  defendant,  had  been 
obliged  to  pay  to  the  said  Smellie,  the  said  sum  of  125Z.,  and  had  been 
compelled  to  pay  the  said  sura  of  70Z.  ll^.,  so  indorsed  upon  the  said 
writ  of  Ross  and  McLeod,  and  also  hath  been  compelled  to  pay  a  large 
sum,  to  wit  the  sum  of  40/.,  for  costs  and  charges  in  that  behalf  expended ; 
and  also  by  reason  of  the  premises  the  plaintiff  was  and  is  otherwise 
greatly  injured,  to  the  plaintiff's  damage  of  500/.,  and  therefore  he  brings 
his  suit,"  &c.  To  this  declaration,  the  defendant  pleaded  in  abatement, 
that  being  an  attorney  at  the  commencement  of  the  suit,  he  was  not 
liable  to  be  sued  in  the  ordinary  way.  Upon  which  the  plaintiff  took 
issue,  denying  that  the  defendant  was  an  attorney  at  the  commencement 
of  the  suit.  At  the  trial,  it  appeared  that  the  original  ca.  re.  was  sued 
out  on  the  10th  of  August,  1843,  returnable  on  the  last  day  of  the  then 
Michaelmas  Term  (16th  of  August),  directed  to  the  sheriff  of  the  Home 
District,  and  returned  non  est  inventus,  on  the  12th  of  February,  1844; 
on  that  day  a  prjecipe  was  filed  for  an  alias  ca.  re.  and  testatum  to  the 
Niagara  District,  as  also  an  alias  ca.  re.  to  the  sheriff  of  the  Home  Dis- 
trict. The  testatum  to  Niagara,  was  returned  as  executed.  No  proceed- 
ing was  had  in  Hilary,  the  intermediate  term  between  Michaelmas  and 
Easter  Terms.  It  was  admitted  that  the  defendant  was  not  re-entered  upon 
the  roll  of  attorneys,  till  the  1 6th  of  August,  the  last  day  of  Michaelmas 
Term,  1843,  having  been  off  the  roU  of  attorneys  for  about  a  year. 

Boulton^  Q.  C,  having  obtained  the  rule  above  mentioned,  the  case  was 
argued  principally  upon  the  question  of  payment  by  the  surety  by  him 
for  the  defendant,  and  Blake,  for  the  plaintiff";  but  the  court  having  desired 
that  the  matter  should  be  re-argued  last  term, 

Blake,  for  the  plaintiff,  contended,  that  the  verdict  should  be  allowed 
to  stand.  The  only  question  that  the  court  could  entertain  was,  whether 
the  verdict  should  be  reduced  to  nominal  damages,  or  not.  The  other 
points  had  been  already  disposed  of,  except  that  referring  to  the  arrest  of 
judgment,  and  as  the  copy  of  the  rule  served  upon  him  was  silent  upon 
that  point,  it  could  not  be  raised  now.  The  court  could  not  grant  a  new 
trial  on  the  merits,  as  the  affidavits  that  had  been  filed  by  the  defendant, 
had  been  met  by  those  filed  on  the  part  of  the  plaintiff,  and  the  defendant 
could  not  be  allowed  to  attempt  to  set  aside  the  demand  by  a  plea  in 
abatement,  and  then  when  he  had  failed  in  that,  to  come  forward  and 
claim  a  new  trial,  almost  as  a  matter  of  course,  on  his  own  afl&davit  of 
merits.  In  his  apprehension,  the  only  question  that  was  raised  at  the 
trial  was,  whether  the  plaintiff  could  sustain  his  verdict  for  substantial 
damages,  upon  his  declaration.  He  was  not  to  be  confined  to  any  par- 
ticular count,  but  had  the  whole  declaration  to  rest  upon ;  and  whatever 
his  evidence  might  have  been,  if  his  declaration  was  suflicient  to  sustain 
the  verdict  that  had  been  taken,  then  that  verdict  ought  not  to  be  dis- 
turbed. But  supposing  that  he  was  confined  to  the  first  count  of  the 
declaration,  there  was  quite  enough  in  that  count  to  sustain  his  position. 
That  count  shewed  that  the  plaintiff  had  been  injured  by  the  act  of  the 
defendant,  that  he  had  become  liable  to  pay  a  large  sum  of  money  in  con- 
sequence of  his  neglect,  and  striking  out  aU  the  averments  respecting  his 
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sureties,  which,  it  was  contended  on  the  part  of  the  plaintiff,  embarrassed 
the  case,  there  was  sufficient  damage  shewn  to  make  the  defendant  liable 
for  the  default,  which,  by  his  course  of  pleading,  he  had  admitted  on  the 
record,  if  the  plea  in  abatement  were  found  against  him.  The  liability  to 
loss  by  the  plaintiff,  in  consequence  of  the  defendant's  act,  will  sustain  a 
verdict  for  the  whole  amount  of  that  liability,  and  that  is  the  only  question 
here,  for  it  was  agreed  that  the  amount  of  damages  should  be  determined 
by  the  sufficiency  of  the  plaintiff's  declaration.  Howell  v.  Young,  (a)  is 
a  strong  authority  in  favour  of  the  plaintiff.  There  it  was  held,  in  a 
similar  action  to  the  present,  that  the  statute  of  limitations  began  to  run 
from  the  time  the  neglect  of  duty  occurred ;  and  if  such  be  the  law,  then 
it  is  clear  that  the  plaintiff  must  be  entitled,  on  this  record,  to  sustain  his 
verdict  for  more  than  nominal  damages,  even  though  he  be  confined  to 
the  first  count. 

J.  Hillyard  Cameron^  for  the  defendant. — The  court  having  already 
determined  that  the  plea  in  abatement  cannot  be  sustained,  the  defendant 
does  not  now  desire  to  argue  that  point  further.  The  only  question  now 
to  be  considered,  is,  whether  the  verdict  should  be  reduced  to  nominal 
damages  or  not.  The  defendant  contends  that  that  question  can  be  enter- 
tained only  in  reference  to  the  first  count  of  the  declaration,  as  it  was  only 
upon  that  count  that  it  was  understood  at  the  trial  that  the  plaintiff  would 
attempt  to  rest  his  right  to  recover ;  and  although  it  was  to  be  regretted 
that  there  should  be  any  difficulty  as  to  the  manner  in  which  the  verdict 
was  taken,  yet  the  court  would  not  hold  that  the  plaintiff  should  be 
allowed  the  benefit  of  both  counts  of  his  declaration,  when  the  defendant 
believed  that  he  intended  to  apply  the  evidence  at  the  trial,  and  in  fact 
could  only  apply  it,  according  to  the  circumstances,  to  the  first  count.  If 
the  plaintiff  was  not  entitled  to  succeed  in  his  motion  for  the  restoration 
or  retention  of  the  money  that  had  been  levied  against  Balfour  and  Drys- 
dale,  and  afterwards  paid  on  Smellie's  writ,  then  there  was  no  negligence 
on  the  part  of  the  defendant,  by  which  the  plaintiff  suffered  any  loss,  and 
therefore  there  could  be  no  liability,  on  the  part  of  the  defendant,  to  pay 
the  plaintiff  anything.  2  Chitty  Rep.  311,  was  an  authority  upon  that 
point,  because,  if  the  diligence  of  the  defendant  could  have  availed  the  plain- 
tiff nothing,  then  his  negligence  was  in  fact  damnum  absque  injuria.  That 
motion  could  not  have  been  successful ;  for  although  it  was  a  motion  which 
was  addressed  entirely  to  the  discretion  of  the  court,  yet  the  court  could 
not  hai?e  granted  it,  in  the  absence  of  authority.  Upon  the  plaintiff's  own 
shewing,  he  had  notice  of  the  claim  made  by  Ross  and  McLeod ;  and  yet, 
in  the  face  of  that  notice,  he  took  upon  himself  to  determine  upon  the 
priority  of  the  writs,  without  coming  to  the  court ;  and  after  having  done 
so,  the  court  would  not  relieve  him,  when  it  afterwards  turned  out  that 
he  had  made  a  mistake.  Before  he  returned  Ross  and  McLeod's  writ 
nulla  bona,  he  should  have  made  his  application  to  stay  proceedings  on 
Smellie's  writ ;  but  he  did  not  do  so,  he  waited  until  an  action  was  brought 
against  him  for  the  false  return,  and  then  it  was  that  he  says  that  he 
retained  the  defendant.  The  court  could  not  have  entertained  the 
motion  at  that  stage  of  the  proceedings;  and  if  they  could  not,  then  admit- 
ting that  the  defendant  had  been  negligent,  still  the  plaintiff  would  not  be 


(a)  5  B.  &  C.  268. 
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entitled  to  recover.    But  the  plaintiff  shews  no  damage  in  his  first  count, 

for  which  he  can  sustain  an  action  for  more  than  nominal  damages ;  as  it 
is  not  stated  that  he  paid  any  money  in  consequence  of  the  defendant's 
neglect,  but  only  that  he  became  liuhlc  to  pny^  and  that  liability,  accord- 
ing to  the  authority  of  Mr.  Justice  Bailey,  in  3  Tyr.  949,  is  not  sufficient 
to  sustain  a  verdict  for  substantial  damages.  Then  again,  supposing  that 
the  liability  to  pay  is  sufficient,  it  must  not  appear  that  that  hability  has 
been  improperly  or  illegally  incurred.  Here  the  plaintiff  says  that  his 
liability  arose  from  the  false  return  to  Ross  and  McLeod's  writ,  because 
Ross  and  McLeod  sued  the  sheriff's  sureties,  who  recovered  from  the 
sheriff's  executrix,  who  recovered  against  the  plaintiff's  sureties  to  the 
sheriff,  and  hence  the  plaintiff  became  liable  to  them,  to  save  them  harm- 
less from  the  consequences.  But  the  recovery  against  the  sheriff's  sure- 
ties was  wrongful,  because  the  return  on  which  the  action  against  those 
sureties  was  brought,  appeared  upon  the  face  of  the  declaration  to  have 
been  made  by  the  plaintiff,  after  the  sheriff's  death,  when  the  law  had 
thrown  the  office  of  the  sheriff  upon  the  plaintiff  himself,  and  had  de- 
clared that  the  plaintiff's  own  sureties  to  the  sheriff  should  be  respon- 
sible for  the  plaintiff's  defaults.  The  statute  under  which  the  sureties 
were  responsible,  was  3  Will.  IV.  eh.  8  ;  and  the  twenty-third  section 
declares,  "  that  when  any  sheriff  in  this  province  shall  die,  the  under 
sheriff,  or  deputy  sheriff,  by  him  appointed,  shall  nevertheless  continue  in 
his  office,  and  shall  execute  the  same,  and  all  things  belonging  thereunto, 
in  the  name  of  such  deceased  sheriff,  until  another  sheriff  be  appointed 
for  the  same  district,  and  sworn  into  office  ;  and  the  said  under-sheriff,  or 
deputy  sheriff,  shall  be  answerable  for  the  execution  of  the  said  office  in 
all  things,  and  to  all  respects,  intents  and  purposes  whatsoever,  during  such 
interval,  as  the  sheriff  so  deceased  would  by  law  have  been  if  he  had  been 
living ;  and  the  security  given  to  the  sheriff  so  deceased,  by  the  said  under 
sheriff ;  and  his  pledges  shall  stand,  remain  and  be  a  security  to  the  king, 
his  heirs  and  successors,  and  to  all  persons  whatsoever,  for  such  under- 
sheriff's  due  performance  of  his  office  during  such  interval."  From  this 
section,  it  must  be  evident  that  for  a  default  occurring  in  the  time  of  the 
deputy,  the  sheriff's  sureties  could  not  be  held  liable,  nor  indeed  would  the 
deputy's  own  sureties  be  held  liable  under  circumstances  similar  to  those 
set  out  in  the  declaration,  and  if  that  view  were  correct,  then  no  injury- 
was  inflicted  upon  the  plaintiff  by  the  omission  or  default  of  the  defendant, 
and  the  verdict  ought  to  be  reduced  to  nominal  damages. 

Jones,  J. — Upon  the  first  argument,  it  was  contended  that  the  writ  to 
Niagara,  reciting  an  original  to  the  Home  District,  was  the  commence- 
ment of  the  action  ;  no  proceedings  being  had  in  Hilary,  upon  the  writ 
sued  out  in  Michaelmas  preceding,  there  was  a  discontinuance  upon  that 
writ.  The  court  was  prepared,  in  Hilary  Term  last,  to  give  judgment 
for  the  plaintiff,  on  this  point,  being  the  first,  subject  to  which  the  ver- 
dict was  taken.  It  appears  that  upon  a  writ  issued  as  stated,  and 
returned,  an  alias  may  issue  after  intermediate  Terms,  and  the  continu- 
ances may  be  entered  at  any  time.  («)  On  the  second  point  reserved  at 
the  trial,  the  court  was  prepared  to  order  the  verdict  to  be  reduced  to 
nominal  damages,  conceiving  the  plaintiff  not  entitled  to  recover  anything 


(a)  6  T.  R.  617;  7  Mod.  3;  5  Barn.  &  Aid.  452. 
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more  upon  the  first  count,  no  special  damages  being  alleged  to  have  been  paid, 
upon  the  principle  stated  by  Mr.  Justice  Bailey,  in  3  Tyr.  949,  That  was  an 
action  for  false  imprisonment,  in  which  the  plaintiff  in  his  declaration  shewed 
as  special  damage  that,  by  means  of  the  premises,  he  had  been  forced  and 
obliged  to  pay,  and  had  paid  a  large  sum  of  money,  to  wit  500Z.,  in  and  about 
his  necessary  maintenance,  &c.,  and  in  and  about  the  applying  for  and  obtain- 
ing his  discharge  from  imprisonment."  At  the  trial  it  appeared  that  the 
plaintiff  had  in  fact  paid  nothing,  but  secured  the  payment  of  the  attorney's 
bill.  A  verdict  was  taken  for  25Z.,  with  leave  to  move  to  add  to  it  the 
attorney's  bill.  Upon  the  rule,  subsequently  obtained  for  that  purpose,  the 
court  ordered  so  much  of  the  attorney's  bill  to  be  added  to  the  verdict  as 
had  been  paid  out  of  pocket  by  him,  considering  the  payrnent  by  the  attor- 
ney a  payment  by  the  plaintiff.  In  giving  judgment  the  learned  judge  says, 
*'  It  seems  to  me  that  the  jury  had  a  right  to  take  those  costs  into  con- 
sideration, as  arising  to  the  plaintiff  from  the  improper  arrest,  and  that 
the  plaintiff  would  be  entitled  to  have  the  rule  for  adding  them  to  the 
verdict  made  absolute  had  the  evidence  supported  the  plaintiff's  averment 
in  his  declaration,  that  he  was  forced  to  pay  a  large  sum  of  money,  in  and 
about  the  applying  for  and  obtaining  his  discharge.  Upon  that  point  a 
second  objection  was  raised  in  behalf  of  the  defendants,  viz.,  that  the  de- 
claration should  have  only  stated  that  the  plaintiff  incurred  great  expense, 
and  was  forced  and  obliged  and  became  liable  to  pay  those  costs.  Now  the 
evidence  was,  not  that  he  had  paid  those  costs  to  his  attorney,  but  that 
he  was  liable  to  pay  them  to  him.  Then  the  plaintiff  has  not  paid  the 
attorney  the  sum  he  now  seeks  to  recover.  There  is  only  a  debt  due  from 
him  which  he  may  be  hereafter  obliged  to  pay,  and  which  is  liable  to  all 
those  accidents  of  the  plaintiff's  discharge  under  the  insolvent  or  bankrupt 
laws,  which  would  bar  the  remedy  for  it  against  the  plaintiff.  Then  it 
would  be  unreasonable  that  the  plaintiff  should  be  held  entitled  to  recover, 
as  paid,  that  debt  which  he  has  perhaps  never  been  called  upon  to  pay,  has 
never  paid,  and  may  never  pay."  Upon  the  re-argument,  last  term,  the 
first  point  was  abandoned  by  the  defendant's  counsel,  but  he  contended 
that  the  verdict  should  be  reduced  to  a  nominal  sum,  upon  the  ground 
that  the  first  count  would  not  justify  a  verdict  for  substantial  damages. 
Upon  further  consideration,  and  upon  a  reference  to  the  case  (Howell  v. 
Young,  (a))  cited  in  the  argument,  and  many  other  authorities,  notwith- 
standing the  opinion  expressed  by  Mr.  Justice  Bailey,  in  the  case  before 
mentioned,  I  think  that  when  there  is  a  breach  of  duty,  the  cause  of 
action  accrues  as  soon  as  the  negligence  occurs,  and  that  the  jury  are  at 
liberty  to  give  such  damages  as  the  plaintiff  can  shew  he  is  legally  liable 
to  pay,  as  set  forth  in  his  declaration ;  and  this  upon  reflection  is  reason- 
able, because  if  he  is  compelled  to  wait  until  called  upon  to  pay,  and  until 
he  has  actually  paid,  his  cause  of  action  may  be  proscribed,  or  the  defen- 
dant may  in  the  mean  time  become  insolvent  or  bankrupt.  It  may  cer- 
tainly happen  that  damages  may  thus  be  recovered,  and  the  plaintiff  may 
never  be  called  upon  to  pay  that  for  which  he  is  liable,  or  may  himself 
become  bankrupt  and  be  discharged  from  the  payment.  In  such  case  the 
defendant  may,  perhaps,  have  a  remedy  in  equity.  In  the  case  in  2 
T.  R.  100,    Mr.  Justice  Ashurst  says:  "Possibly,  if  the  plaintiff 
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had  recovered  on  the  bond,  when  it  was  forfeited,  and  he  was  not  after- 
wards damnified  by  being  obliged  to  pay  the  instalments  by  a  bill  in  equity, 
he  might  have  been  compelled  to  refund  all  the  money  which  he  had 
received."  The  case  of  Howell  v.  Young,  reported  in  2  C.  &  P.  238,  as 
well  as  in  5  B.  &  C.  268,  was,  like  the  present,  an  action  on  the  case 
against  the  defendant,  an  attorney,  for  negligence  in  representing  certain 
securities  to  be  good,  which  were  bad,  in  consequence  of  which  the  plain- 
tiff complained  that  he  was  injured,  and  lost  the  interest  of  the  monies 
loaned  upon  the  securities,  and  was  likely  to  lose  the  principal.  There  the 
court  say  that  the  negligence  is  the  gist  of  the  action,  and  the  damage 
arising  from  it  merely  consequential,  and  that  if  the  action  had  been 
brought  before  the  failure  in  the  payment  of  the  interest,  the  jury  might 
have  taken  into  consideration  the  probable  loss  the  plaintiff  might  sustain; 
that  the  loss  of  interest  did  not  constitute  a  fresh  ground  of  action,  but  a 
mere  measure  of  damages ;  and  further,  that  if  the  allegation  of  special 
damage  had  been  wholly  omitted,  the  plaintiff  would  have  been  entitled 
to  nominal  damages.  On  a  trial,  in  the  case  under  consideration,  it  would 
be  competent  for  the  defendant  to  prove  that  there  was  no  negligence,  or 
that  no  diligence  could  have  been  effectual,  (a)  The  special  damage  laid  in 
the  first  count,  is  on  account  of  the  liability  of  the  plaintiff  to  pay  the 
damages  and  costs  recovered  by  Ross  &  McLeod  against  John  Hamilton, 
paid  by  the  executrix  of  the  sheriff  to  John  Hamilton,  and  by  her  sued 
for  in  an  action  against  John  Willson,  the  plaintiff's  surety  to  the  sheriff. 
It  was  contended  in  argument,  first,  that  the  plaintiff  failed  in  his  action 
altogether,  because  the  plaintiff  having  returned  the  writ  in  favour  of  Ross 
&  McLeod  nulla  bona,  the  court  would  not  have  entertained  the  applica- 
tion, and  therefore  that  no  diligence  would  have  been  available  ;  secondly, 
that  the  damages  should  be  only  nominal,  because  the  plaintiff  was  not 
liable  to  pay  to  his  surety,  John  Willson,  or  any  other  person,  the  amount 
recovered  by  Ross  &  McLeod.  It  appears  by  the  declaration,  that  the 
false  return  for  which  Ross  &  McLeod  recovered  against  John  Hamilton, 
was  made  by  the  plaintiff,  after  the  death  of  the  sheriff,  while  he  was  dis- 
charging the  duties  of  the  office  according  to  law,  until  a  new  sheriff 
should  be  appointed.  I  do  not  at  present  see  that  the  application  to  the 
court  must  have  unavoidably  proved  ineffectual,  because  the  plaintiff  had 
previously  made  a  return  of  nulla  bona  upon  Ross  &  McLeod's  writ.  He 
made  the  return  supposing  the  money  levied  applicable  to  Smellie's  fi.  fa., 
which  he  had  first  receeived ;  but  when  Ross  &  McLeod  gave  him  notice 
that  they  claimed  the  amount  upon  their  writ,  he  desired  to  apply  to  the 
court  to  stay  proceedings  upon  Smellie's  wiit,  in  order  that  the  question 
might  be  determined  in  the  action  brought,  or  to  be  brought,  by  Ross  & 
McLeod,  as  to  which  fi.  fa.  was  entitled  to  priority.  The  only  issue  on 
the  record  being  found  for  the  plaintiff,  he  must  be  entitled  to  some 
damages.  But  on  the  second  point,  I  am  at  present  inclined  to  hold,  that 
the  recovery  by  Ross  &  McLeod,  against  John  Hamilton,  was  wrongful. 
The  covenant  of  the  surety,  under  the  statute  3  Will.  IV.  ch.  8,  is,  that 
neither  the  sheriff  nor  his  deputy,  shall  wilfully  misconduct  himself  in  his 
office.  The  liability,  as  it  regards  the  sheriff,  of  course  ceases  with  his 
death,  and  the  power  of  the  deputy  would  also  then  cease,  were  it  not  for 
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the  provision  by  law  which  authorizes  him  to  discharge  the  duties  of  the 
office  in  the  name  of  the  deceased  sheriff,  until  the  appointment  of  another 
sheriff;  and  by  the  23rd  section  of  the  act  before  referred  to,  it  is  enacted, 
"  that  in  such  case  the  deputy  shall  be  answerable  for  the  execution  of 
his  office  in  all  things,  and  to  all  respects,  intents  and  purposes  whatsoever, 
during  such  interval,  as  the  sheriff  so  deceased  would  by  law  have  been  if 
he  had  been  liviDg ;  and  the  security  given  to  the  sheriff  so  deceased,  by 
the  said  under  sheriff,  and  his  pledges,  shall  stand,  remain,  and  be  a  secu- 
rity to  the  king,  his  heirs  and  successors,  and  to  all  persons  whatsoever, 
for  such  under  sheriff's  due  performance  of  his  office,  during  such  interval." 
The  sheriff's  sureties  are  not  made  liable  for  his  acts,  but  his  sureties  to 
the  sheriff  are  expressly  made  so  liable,  and  seem  to  be  placed,  in  that  res- 
pect, in  the  stead  of  the  sheriff's  sureties.  This  shews  that  the  legislature 
could  not  have  contemplated  the  liability  of  the  sheriff's  sureties  for  the 
misconduct  of  the  deputy,  while  discharging  the  duties  of  the  office  upon 
his  own  responsibility  and  the  liability  of  his  sureties  to  the  sheriff.  If, 
however,  the  sheriff's  sureties  could  be  considered  as  liable  for  the  acts  of 
the  deputy,  after  the  decease  of  the  sheriff,  in  the  same  manner  as  they 
were  liable  before  his  decease,  a  question  might  arise  whether,  in  return- 
ing Ross  &  McLeod's  fi.  fa.  nulla  bona,  there  was  any  wilful  misconduct, 
on  the  part  of  the  plaintiff,  for  which  the  sureties  would  be  liable  under 
all  the  considerations  and  circumstances  of  the  case.  We  are  of  opinion 
that  the  rule  should  be  made  absolute  for  a  new  trial,  without  costs. 

Rule  absolute,  without  costs. 


Strathy  v.  Ceooks. 

The  executor  of  a  deceased  partner  in  trade,  is  tenant  in  common  with  the 
surviving  partners  of  the  partnership  property,  and  the  surviving  partners 
cannot  sue  him  in  trespass  for  a  wrongful  sale  and  conversion  against  their 
will  of  the  whole  of  the  partnership  property. 

Trespass  quare  clausum  fregit,  and  for  taking  goods.  The  general  issue 
was  pleaded,  and  several  special  pleas,  on  which  issue  was  joined.  The 
plaintiff,  at  the  trial,  recovered  a  verdict  on  the  first  three  issues,  1200^. 
damages,  and  on  the  fourth  issue  a  verdict  was  given  for  the  defendant. 

Crooks^  for  the  defendant,  moved  to  enter  a  nonsuit,  on  leave  reserved 
at  the  trial,  or  to  set  aside  the  verdict  as  being  contrary  to  law  and  evi- 
dence, and  for  misdirection,  or  for  excessive  damages.  The  injury  com- 
plained of  was  the  seizure  by  the  defendant  of  goods  in  a  shop,  to  the 
amount  of  600Z.  or  700Z.,  or  more,  as  a  distress  for  rent,  due  on  a  demise 
made  to  James  Crooks  the  younger,  son  of  the  defendant,  who,  while  he 
was  tenant  under  that  demise,  had  been  a  co-partner  with  this  plaintiffj 
as  a  merchant,  and  had  carried  on  business  jointly  with  him  in  the  shop 
in  which  the  distress  was  made,  the  stock  of  goods  there  being  their  part- 
nership property.  James  Crooks  the  younger,  died  before  the  distress 
was  made,  and  the  defendant  is  one  of  his  executors.  The  point  made 
at  the  trial  was,  that  he  being  joint  owner  of  the  goods  with  the  surviving 
partner,  was  equally  with  him  entitled  to  their  possession,  and  was  not 
liable  to  be  sued  in  trespass  for  taking  them  into  his  possession  and  sell- 
ing them.    Independently  of  the  evidence  given  at  the  trial  upon  this 
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point,  the  plaintiff's  replications  to  the  defendant's  pleas  expressly  aver 
the  partnership,  the  death  of  the  partner,  James  Crooks  the  younger,  the 
appointment  by  him  of  the  defendant  as  his  executor,  and  the  probate  of 
the  will  granted  to  the  defendant.  There  was  no  probate  of  the  will  pro- 
duced by  the  defendant,  at  the  trial. 

J.  Hillrjard  Cameron  shewed  cause.  The  point  made  at  the  trial  by 
the  defendant  was,  that  he,  as  the  executor  of  James  Crooks  the  younger, 
was  tenant  in  common  with  the  plaintiff  of  the  goods  in  question,  and  con- 
sequently could  not  be  liable  to  his  co-tenant,  in  an  action  of  trespass. 
The  first  objection  which  the  plaintiff  made  to  the  sufficiency  of  this 
point,  arose  from  the  want  of  any  proof  of  probate  of  the  will  of  James 
Crooks  the  younger,  at  the  trial,  without  which  he  contended  there  was 
no  sufficient  evidence  that  the  defendant  was  his  executor.  It  is  a  well 
settled  rule  of  law,  that  the  probate  is  the  only  legitimate  evidence  of 
the  executorship, — Rex.  v.  The  Inhabitants  of  Netherseal.  (a)  Here  it 
may  be  contended,  that  the  plaintiff's  replications  to  the  defendant's 
special  pleas,  admit  the  executorship  ;  but  the  point  taken  at  the  trial 
comes  up  on  the  general  issue,  and  the  other  pleadings  cannot  be  brought 
by  the  defendant  to  support  that  plea,  which  must  be  decided  upon,  as 
far  as  the  evidence  is  applicable  to  it,  as  if  it  stood  alone  upon  the  record, 
[Robinson,  C.  J. — But  the  joint  ownership  of  the  property  of  the  plaintiff 
and  defendant  as  executor,  is  admitted  on  the  record,  and  may  be  made 
available  by  the  defendant.]  It  is  submitted  that  it  cannot  be  made 
available.  The  plaintiff  nowhere  states  that  the  goods,  which  are  the 
subject  of  this  action,  were  the  property  of  himself  and  his  partner ;  it 
must  be  presumed  that  they  were  his  own  proper  goods,  and  the  various 
statements  that  are  made  in  the  replications  in  reference  to  the  partner- 
ship, are  applicable  only  to  the  tenancy  existing  between  the  defendant  and 
James  Crooks  the  younger,  and  the  manner  in  which  the  plaintiff  became 
interested  in  the  premises  ;  and  cannot  be  made  to  bear  upon  any  joint 
possession  or  ownership  of  the  goods  in  question  in  this  action.  The 
defendant,  therefore,  not  having  given  any  evidence  of  the  probate  of  the 
will,  which  was  the  legitimate  mode  of  establishing  his  title  as  executor, 
cannot  be  treated  as  beneficially  interested  in  these  goods,  and  he  ought 
to  fail  upon  that  ground.  But  supposing  it  to  be  admitted  that  his  title 
as  executor  was  made  out,  still  it  is  contended  that  he  is  liable  in  this 
action,  because  he  has  wrongfully  converted  the  whole  of  the  property, 
and  such  wrongful  conversion  by  sale^  is  tantamount  to  a  destruction  of  the 
common  property,  in  which  case,  the  action  would  be  held  to  lie.  Bayley, 
J.,  says,  in  Barton  et  al.  v.  Williams  et  al.,  (h)  "  There  may  be  cases  in 
which  the  indivisible  nature  of  the  subject  matter  of  the  tenancy  in  com- 
mon, may  raise  an  implied  authority  in  one  to  sell  the  whole.  But  unless 
there  be  such  authority,  either  express  or  implied,  a  sale  of  the  whole  by 
one  tenant  in  common  is,  with  respect  to  the  other,  a  wrongful  conversion 
of  his  undivided  part."  And  in  Buller's  Nisi  Prius,  page  34,  it  is  laid 
down,  that  the  destruction  by  one  tenant  in  common,  of  the  joint  property, 
is  the  subject  of  trover.  Here  the  property  has  been  destroyed  by  the 
act  of  the  defendant ;  there  has  been  a  wrongful  conversion  by  sale  of  the 
whole,  without  any  authority,  express  or  implied,  of  the  co-tenant,  and  in 
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fact,  in  direct  defiance  of  the  remonstrances  of  the  co-tenant  against  it.  If 
in  any  case  a  tenant  in  common  can  be  held  responsible  under  such  cir- 
cumstances, the  plaintiff  must  be  entitled  to  retain  his  verdict,  as  a  case 
of  greater  injustice  has  seldom  been  brought  before  the  notice  of  the 
court ;  but  if  the  court  should  think  that  the  technical  objection  must 
prevail,  the  plaintiff  must  endeavour  to  seek  a  remedy  in  equity. 

R.  P.  Crooks^  in  support  of  the  rule.  The  defendant's  title  as  executor 
was  sufficiently  proved  at  the  trial,  to  enable  him  to  claim  an  interest  in 
the  property  in  question  in  conjunction  with  the  plaintiff;  and  even  if  it 
were  not,  it  sufficiently  appears,  from  the  whole  record,  that  he  stands  in 
the  relation  of  co-tenant  to  the  plaintiff,  and  therefore  the  action  must  be 
barred.  This  action  is  trespass,  not  trover  ;  and  no  case  can  be  cited, 
where  the  mere  taking  by  the  tenant  in  common  has  been  held  sufficient 
to  entitle  his  co-tenant  to  maintain  an  action  against  him  ;  and  in  tres- 
pass, the  gist  of  the  action  is  the  trespass,  the  conversion  is  mere  aggra- 
vation, whereas  in  trover  the  conversion  is  the  wrongful  act.  Many  cases 
may  be  cited  where  one  tenant  in  common  has  been  held  liable  where 
there  has  been  a  total  destruction  of  the  joint  property,  but  not  where 
that  destruction  is  merely  metaphorical,  as  where  there  has  been  a  sale. 
The  dictum  of  Mr.  Justice  Bayley,  referred  to,  is  not  admitted  to  be 
good  law  ;  and  even  if  it  were,  it  is  not  applicable  to  an  action  of  tres- 
pass. The  plaintiff  may  proceed  in  equity,  if  he  thinks  proper  to  do  so, 
but  there  he  is  not  so  likely  to  succeed ;  as  the  defendant  would  be  able 
to  shew  that  the  maxim  of  that  court,  "  that  he  who  doth  iniquity,  shall 
not  get  equity,"  would  be  well  applied  to  his  case. 

Robinson,  C.  J.— This  action  has  been  long  pending,  on  account  of 
questions  raised  upon  the  pleadings,  and  from  other  causes  not  depending 
upon  the  court :  it  is  to  be  regretted  that  the  point  taken  at  the  trial  was 
not  sooner  presented  for  judgment.  There  is  no  doubt,  that  upon  the 
death  of  one  of  two  partners,  the  goods  which  they  held  jointly  do  not 
belong  wholly  to  the  survivor,  but  the  personal  representative  of  the 
deceased  partner  and  the  surviving  partner  own  them  in  common ;  the 
question,  then,  which  has  arisen  here  may  be  stated  in  few  words.  Can 
the  plaintiff,  who  as  the  surviving  partner  is  one  of  the  tenants  in  com- 
mon of  these  goods,  sue  an  executor  of  his  deceased  partner,  who  is 
another  tenant  in  common,  in  an  action  of  trespass  for  taking  the  goods 
out  of  his  possession,  and  selling  them  as  a  distress  claimed  to  be  due  for 
rent,  admitting  that  the  distress  was  unwarranted  ?  It  is  clear,  I  think, 
that  he  cannot.  Littleton,  sec.  323,  says,  "  If  two  be  possessed  of 
chattels  personal  in  common,  by  divers  titles,  if  the  one  take  the  whole 
of  them  to  himself  out  of  the  possession  of  the  other,  the  other  hath  no 
other  remedy  but  to  take  this  from  him,  when  he  can  see  his  time," 
which  Lord  Coke,  in  his  Commentary,  reports,  "  If  one  tenant  in  com- 
mon take  all  the  chattels  personal,  the  other  hath  no  remedy  by  action, 
but  he  may  take  them  again."  In  Bacon's  Abridgment,  (Joint  Tenants, 
L.)  after  stating  that  where  one  joint  tenant,  or  tenant  in  common  of 
land,  ejects  his  companion  or  withholds  possession  from  him,  an  ejectment 
will  lie  ;  it  is  added,  "  But  though  joint  tenants  and  tenants  in  common, 
being  actually  ejected,  had  these  remedies  at  common  law,  yet  such 
remedies  were  only  extended  to  things  real ;"  and  there  was  no  remedy 
where  a  horse,  hawk,  &c.,  was  seized  by  one  joint  tenant  or  tenant  in 
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common,  but  by  seizing  it  again  when  a  proper  opportunity  served."  It 
is  laid  down  in  the  same  digest,  "  that  one  tenant  in  common  cannot 
bring  trover  against  his  companion,  because  they  are  both  equally  entitled 
to  the  possession."  I  can  find  no  ground  for  denying  the  application  of 
this  principle  to  a  case  like  the  one  before  us.  On  the  death  of  one  of 
several  partners,  his  share  of  the  moveable  stock  and  effects  of  the  part- 
nership, subject  to  the  partnership  debts,  devolves  to  his  personal  repre- 
sentatives, who  thereupon  become,  both  at  law  and  in  equity,  tenants  in 
common  with  the  surviving  partner ;  and  the  law  contemplates  an  entire 
cessation  of  the  partnership  trade  (a).  Then,  taking  the  case  between 
these  parties  to  be  the  same  in  this  respect  as  between  other  tenants  in 
common  of  goods,  upon  what  ground  can  it  be  maintained  that  trespass 
will  lie  for  the  injury  complained  of  here  ?  I  can  see  none,  unless  it 
can  arise  from  the  subsequent  sale  of  the  goods.  The  dicta  which  I 
have  cited  carry  the  point  no  further  than  where  the  goods  taken  by  one 
tenant  in  common  from  another  are  retained  in  the  possession  of  the 
party  so  taking  them  :  and  in  such  cases,  indeed,  there  could  not  be  room 
for  doubt,  because,  in  the  nature  of  things,  one  of  the  parties  only  could 
be  in  the  actual  possession  of  the  chattel,  generally  speaking,  and,  there- 
fore, in  law  the  possession  of  one  is  looked  upon  as  the  possession  of 
both  (h).  Whatever  doubt  has  arisen  respecting  the  remedy  of  one 
tenant  in  common  against  another  in  regard  to  the  chattels  held  by  them 
in  common  is  confined  to  cases  where  the  one,  who  has  taken  the  chattel 
out  of  the  other's  possession,  has  destroyed,  or  misused,  or  sold  it ; 
and,  I  think  we  may  say,  with  respect  to  the  questions  which  have 
arisen  under  such  circumstances,  that  if  a  clear  view  of  them  has 
always  been  arrived  at  by  the  courts,  it  has  not  always  been  clearly 
stated.  It  is  unnecessary  to  consider  what  can  be  said  to  be  estab- 
lished clearly  by  the  authorities,  as  respects  the  maintaining  tres- 
pass or  trover  when  the  chattel  has  been  misused  or  destroyed,  for  that  is 
not  this  case.  The  tenant  in  common  here  has  sold  the  chattel,  or  rather 
occasioned  its  being  sold,  by  a  legal  proceeding,  I  mean  legal  in  its  form ; 
whether  such  proceeding  was  warranted  or  not  by  the  facts  cannot  affect 
this  question.  Not  to  notice  some  earlier  decisions,  which  are  collected 
in  the  case  of  Heath  v  Hubbard,  (c)  or  rather  in  the  statement  contained 
in  that  case  of  the  argument  in  the  case  of  Barnardiston  v.  Chapman  and 
Smith,  (d)  which  seems  not  to  have  been  reported  at  the  time ;  Graves 
V.  Sawyer,  (e)  lays  down  the  principle  very  broadly,  grounding  it  on  the 
text  of  Littleton  ;  the  plaintiff  stating  that  he  was  possessed  of  the  six- 
teenth part  of  a  ship,  in  common  with  the  defendant,  and  that  the  defen- 
dant, to  defraud  him  of  his  part,  had  disposed  of  the  whole,  and  sent  her 
to  India  without  his  assent.  And  after  verdict,  judgment  was  stayed, 
"  because  no  such  action  lies  by  one  tenant  in  common  against  another ; 
nor,  as  Littleton  says,  where  one  tenant  in  common  disposes  of  the  whole, 
has  the  other  tenant  any  remedy;  therefore,  not  by  action  on  the  case; 
nor  is  the  supposal  of  fraud  material,  for  between  tenants  in  common 
there  cannot  be  fraud,  for  by  the  law  each  has  the  power  to  dispose  of 
the  whole."    In  Waterman  v.  Soper,  (/)  Holt,  C.  J.,  rules  thus :  "  Two 


(a)  Collyer  on  Partnership,  79.  {d)  Bull.  N.  P.  34-35. 

(6)  2  Saunders,  47,  f.  (e)  1  Lev.  29. 

(c)  4  E.  R.  122.  (/)  1  Ld.  Raym.  737. 
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tenants  in  common  of  a  tree,  and  one  cuts  the  whole  tree,  though  the 
other  cannot  have  an  action  for  the  tree,  yet  he  may  have  an  action  for 
the  special  damage  for  this  cutting."  In  Heath  v.  Hubbard,  the  doctrine 
was  reviewed,  at  least,  in  the  argument  of  counsel,  and  the  manuscript 
case  before  cited,  of  Barnardiston  v.  Chapman  and  Smith,  was  relied  upon, 
in  which  King,  C.  J.,  agreed  that  "  one  tenant  in  common  of  a  chattel  is 
only  answerable  to  the  other  tenant  in  common  for  an  actual  destruction^ 
In  the  principal  case  it  became  unnecessary  to  determine  that  point,  for 
the  court  found  that  the  defendant  was  not  in  fact  tenant  in  common,  with 
the  plaintiff,  of  the  ship  which  was  the  subject  of  the  action  of  trover 
there  brought ;  but  Lord  Ellenborough,  in  delivering  the  judgment  of  the 
court,  thus  speaks  of  the  principle  :  "  As,  therefore,  the  defendant  was  not 
a  good  tenant  in  common  with  the  plaintiff,  from  a  defect  in  his  own  title, 
the  objection  to  the  action,  on  the  ground  of  a  tenancy  in  common,  does 
not  arise  ;  and  of  course  it  becomes  unnecessary  for  us  to  decide  whether 
the  sale  of  the  whole  ship  by  the  defendant  was  (supposing  him  entitled 
to  three-fourths  only)  an  act  so  far  equivalent  to  a  destruction  of  the  ship, 
as  to  entitle  the  plaintiff  as  a  part  owner  to  maintain  trover  against  the 
defendant  as  the  other  part  owner ;  a  proposition  which,  it  appears  to  us, 
it  would  have  been  extremely  difficult  on  the  part  of  the  plaintiff  to  have 
sustained."  (a)  Mr.  Abbott,  afterwards  Lord  Tenterden,  was  counsel  in 
that  case  for  the  defendant,  and  he  stated  it  as  a  point  admitting  of  no 
dispute  "  that  the  sale  of  a  thing  can  never  be  deemed  equivalent  to  the 
destruction  of  it,  for  it  still  exists  in  specie ;  and  the  attempt  of  the 
defendantto  transfer  the  whole  was  merely  invalid  as  to  one  third."  I 
mention  this,  only,  because  Lord  Tenterden's  judgment  in  Barton  et  al. 
V.  Williams  et  al.  (&)  has  been  cited  as  opposed  to  the  principle  which 
I  conceive  the  preceding  cases  have  laid  down,  but  when  that  case  is 
examined,  it  will  not  be  found  that  the  judgment  proceeds  upon  that 
point ;  or  that  Lord  Tenterden  says  anything  at  variance  with  his  argu- 
ment in  Heath  v.  Hubbard.  In  Heath  v.  Hubbard,  when  the  case  was 
argued.  Lord  Ellenborough  the  reporter  says,  "at  the  close  of  the  argu- 
ment, intimated  a  strong  opinion  that  supposing  the  parties  to  stand  in  the 
relation  of  tenants  in  common,  the  action  could  not  be  maintained,  upon 
the  distinction,  (that  is  to  say,  upon  the  principle)  that  the  acts  of  the 
defendant  were  equivalent  to  a  destruction  by  him  of  the  thing  in  common." 
The  court  had  the  case  in  deliberation  two  terms  after  the  argument,  and 
when  we  find  his  lordship,  after  that  opportunity  for  consideration,  express 
himself  so  strongly  upon  the  point,  in  delivering  the  judgment  of  the 
court,  the  case  is  hardly  less  an  authority,  than  if  the  point  had  been  in 
fact  determined  in  it.  In  the  case  of  Fennings  v.  Lord  Grenville,  some 
years  later  in  the  Common  Pleas,  (c)  Chamber,  J.,  says,  "  There  are  cases 
which  establish  the  principle  that  one  tenant  in  common  cannot  recover 
for  a  chattel  against  his  companion,  without  first  proving  a  destruction  of 
the  chattel,  or  something  that  is  equivalent  to  it.  There  are  many  older 
cases,"  he  adds,  "  than  those  which  have  been  cited,  but  there  is  none  in 
which  an  action  has  been  maintained,  without  proof  of  a  destruction^  The 
law,  I  find,  is  understood  by  the  most  respectable  text  writers  to  stand,  at 
this  day,  upon  the  footing  on  which  these  cases  rest  it.  (d)    The  general 


(a)  4  E.  R.  127. 
(c)  1  Taunt.  247. 


(6)  5  B.  &  Al.  395. 

(d)  2  Selwyn,  N.  P.  1398;  Roscoe,  N.  P.  530. 
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doctrine,  that  one  tenant  in  common  cannot  bring  trover,  and  therefore, 
not  trespass,  had  the  high  authority  of  Lord  Kenyon,  in  the  case  of  Smith 
and  others.  Assignees  v.  Stokes,  (a)  which,  more  than  any  I  have  cited, 
resembles  the  one  under  our  consideration.  One  of  the  partners  became 
bankrupt,  then  the  solvent  partner  died,  leaving  the  defendant,  into  whose 
hands  the  goods  had  come,  his  executor ;  and  afterwards  a  commission  of 
bankruptcy  was  sued  out  against  the  bankrupt  partner,  and  assignees 
were  appointed.  Lord  Kenyon  said,  "The  effect  of  the  case  is,  that 
the  assignees  became  tenants  in  common  by  relation,  from  the  time  of  the 
act  of  bankruptcy,  with  the  other  partner,  in  his  life-time,  and  since  his 
decease,  with  his  representatives,  one  of  whom  is  the  present  defendant ; 
and  there  the  rule  of  law  attaches,  that  one  tenant  in  common  cannot 
maintain  trover  against  another."  That  the  wrongful  sale,  by  one,  of  the 
chattel  held  in  common,  might  support  trover,  seems  to  have  been  the 
impression  of  Mr.  Justice  Bayley,  from  what  was  said  by  him  in  Barton 
V.  Williams,  (b)  but  certainly  he  spoke  against  the  current  of  authority, 
as  was  observed  in  the  later  case  of  Farrar  v.  Beswick.  (c)  I  refer  to  a 
late  case,  in  our  own  court,  of  Ecclestone  v.  Jarvis,  (c?)  only  to  shew  that 
so  far  as  we  have  been  called  upon  to  consider  the  consequence  of  the 
relation  of  tenants  in  common  of  personal  chattels,  we  have  determined 
in  accordance  with  the  principles  I  have  stated.  If,  in  the  act  complained 
of,  the  defendant  has  in  fact  transgressed  the  plaintiff's  right,  and  occa- 
sioned injury  to  such  an  extent  as  would  have  justified  this  verdict, 
he  has  doubtless  other  remedies  open  to  him.  We  cannot  stretch  the 
law  to  meet  any  supposed  equity  of  the  case.  The  objection  was  for- 
mally taken  at  the  trial,  and  expressly  reserved,  and  if  there  could  be 
any  doub  whether  the  facts  on  which  it  is  founded  were  sufficiently 
established  by  the  evidence  given  at  nisi  prius,  that  would  not  be 
material,  for  the  objection  stands  prominently  forward  upon  the  record. 
The  plaintiff  in  his  replication  repels  the  defence  specially  pleaded,  by 
setting  out  himself  the  facts  of  the  partner's  death,  the  wiU  appointing 
the  plaintiff  his  executor,  and  his  suing  out  probate,  &c.  And  there  is 
no  point  clearer  than  that  laid  down  in  Le  Bret  v.  Papillon  (e).  Kirk  v 
Nowill  et.  al.,(/),  and  in  Plowden,  66,  that  so  far  as  matter  of  substance 
is  concerned,  the  court  are  ex-officio  bound  to  give  such  judgment  as 
appears  upon  the  whole  record  to  be  proper,  without  regard  to  other 
issues  found,  or  confessed :  so  that  whenever  they  can  see  plainly  in  the 
record  that  the  plaintiff  has  no  title  to  the  action  which  he  has  brought, 
they  may  and  ought  to  give  judgment  accordingly.  And  it  may  be 
observed  further  in  this  case,  that  upon  the  facts  which  the  plaintiff  him- 
self has  placed  upon  the  record,  there  would  be  ground  for  objecting  that 
this  defendant  as  executor  had  in  truth  become  a  partner  himself  with  the 
plaintiff,  in  carrying  on  business  with  the  goods  in  question  as  a  joint 
stock,  and  therefore  that  the  objection  of  joint  tenancy  lies  directly  as 
between  the  two  in  its  plainest  form. 


Rule  absolute  for  nonsuit. 


(a)  1  E.  R.  366. 
(d)  1  Cameron,  370. 


(b)  5  B.  &  Aid.  395. 
(e)  4  East  502. 


(c)  1  M.  &  W.  688. 
(J)l  T.  R.  118. 
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The  Queen  v.  Beekman. 
The  seller  of  flour  in  barrels  not  marked  or  branded  under  4  &  5  Vic.  ch.  89, 
sec.  23,  is  not  liable  to  the  penalty  affixed  in  that  statute,  which  applies  only 
to  the  manufacturer,  or  packer;  and  magistrates  have  no  summary  jurisdic- 
tion when  the  accumulated  penalties  are  more  than  lOZ.  When  the  inspector 
in  a  corporate  town  is  the  informer,  he  is  not  entitled  to  half  the  penalty, 
Blake  moved  to  quash  the  conviction  which  had  been  returned  in  this 
matter  by  the  convicting  justices,  in  the  following  form: — 
Home  District,  Be  it  remembered,  that  on  the  26th  day  of  November, 
to  wit.  j  1844,  at  the  city  of  Toronto,  in  the  Home  District, 
Archibald  McDonell,  of  the  said  city  of  Toronto  in  the  said  Home  Dis- 
trict, inspector  of  flour  and  meal  in  and  for  the  said  city  of  Toronto,  per- 
sonally came  before  me,  William  Wakefield,  one  of  her  Majesty's  justices 
of  the  peace  for  the  said  Home  District,  and  informed  me  that  Robert 
Beekman,  of  the  said  city  of  Toronto,  gentleman,  as  agent  for  the  Bow- 
manville  Mills,  had  offered  for  sale,  in  the  said  city  of  Toronto,  376  barrels 
of  flour,  packed  for  sale,  the  same  not  being  marked,  painted,  or  branded 
with  the  initials  of  the  christian  name,  nor  the  surname  at  full  length,  of 
the  maHufacturer  and  packer  of  the  said  flour,  on  either  of  the  ends  of  any 
one  of  the  said  376  barrels  of  flour,  or  on  any  other  part  of  any  or  either 
of  the  said  barrels  of  flour,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided ;  whereupon  the  said  Robert  Beekman,  after  being 
duly  summoned  to  answer  the  said  charge,  did  appear  before  us,  the  said 
William  Wakefield,  and  Samuel  G.  Lynn,  two  of  her  Majesty's  justices 
of  the  peace  for  the  Home  District,  in  petit  sessions  met  and  assembled, 
and  say  that  he  was  not  guilty  of  the  offence  charged  in  the  information ; 
whereupon  we,  the  said  justices,  did  proceed  to  examine  into  the  truth  of 
tfee  charge  contained  in  the  said  information,  and  on  the  26th  of  November 
aforesaid,  at  the  city  of  Toronto  aforesaid,  in  the  district  aforesaid,  one 
credible  witness,  to  wit  William  Knox,  of  the  said  city  of  Toronto,  gen- 
tleman, upon  his  oath  deposeth  and  saith,  that  he  had  in  his  warehouse 
at  the  Yonge  Street  wharf,  in  the  said  city  of  Toronto,  376  barrels  of 
flour,  which  are  consigned  to  Robert  Beekman,  Esquire,  agent  for  the 
Montreal  Insurance  Company,  and  that  the  said  flour  came  from  Bowman- 
ville,  per  John  Simpson  schooner,  the  marks  on  the  barrels  are  partly 
marked  Bowmanville  Mills,  196,  fine,  [B],  and  other,  Sutton's  fine,  196, 
[B]  ;  several  persons  have  come  to  the  wharf  to  look  at  the  flour,  as  pur- 
chasers, and  Mr.  Beekman  admitted  to  me  having  offered  the  whole  for 
sale,  and  has  already  sold  250  barrels  of  the  same.  Therefore,  it  mani- 
festly appearing  to  us,  that  the  said  Robert  Beekman  is  guilty  of  the  said 
offence,  charged  upon  him  in  the  said  information,  we  do  hereby  convict 
him  of  the  offence  aforesaid,  and  do  declare  and  adjudge,  that  he  the  said 
Robert  Beekman  hath  forfeited  the  sum  of  two  shillings  of  lawful  money 
of  this  province,  for  each  and  every  barrel  of  the  said  376  barrels  of  flour 
so  offered  for  sale  by  him  as  aforesaid,  the  whole  amounting  to  the  sum  of 
S7L  125.,  of  lawful  money  aforesaid,  so  forfeited  by  the  said  Robert  Beek- 
man, for  his  offence  aforesaid,  to  be  paid  according  to  the  form  of  the 
statute  in  that  case  made  and  provided.  Given  under  our  hands  and 
seals  the  26th  day  of  November,  in  the  year  of  our  Lord  1844. 

(Signed,)  William  Wakefield,  J.  P.,  [L.S.] 

S.  G.  Lynn.  [L.S.] 
I  VOL.  II. 
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Blake,  in  support  of  the  motion.  The  conviction  is  under  statute  4  &  5 
Vic.  ch.  89,  sec.  23,  "  And  be  it  enacted,  that  from  and  after  the  passing 
of  this  act,  each  and  every  manufacturer  and  packer  of  flour  and  meal  in 
this  province  shall  provide  himself  with  iron  or  metal  brands  or  other 
instruments  or  materials  by  which  he  vshall  brand,  paint  or  mark,  or  cause 
to  be  branded,  painted  or  marked,  the  initials  of  his  christian  name,  and 
his  surname  at  full  length,  and  the  place  of  packing,  the  quality  and 
weight  of  the  flour  or  meal  therein  contained,  and  the  tare  of  the  cask,  on 
one  end  of  each  and  every  barrel  or  half-barrel  of  flour  or  meal  packed  for 
sale  in  a  plain  and  distinguishable  manner  before  delivery  thereof,  under 
the  penalty  of  two  shillings  for  each  and  every  barrel  or  half-barrel  of 
flour  or  meal  packed  in  this  province  and  so  delivered  or  offered  for  sale, 
inspection  or  exportation  without  such  brands  or  marks."  After  reading 
this  clause,  it  is  clear  that  the  manufacturer  and  packer  are  the  only  per- 
sons who  are  made  liable,  and  here  the  person  convicted  is  not  shewn  to 
have  been  either  manufacturer  or  packer.  Again,  under  the  26th  section, 
the  magistrates  have  no  jurisdiction  when  the  penalty  exceeds  lOZ.,  and 
here  the  amount  of  fine  imposed  is  on  the  aggregate  beyond  that  sum, 
"which  renders  the  conviction  clearly  bad.  It  would  be  desirable,  also,  if 
the  court  would  express  an  opinion  whether,  under  the  26th  section  of 
the  act,  the  inspector,  being  the  informant  or  prosecutor,  is  entitled  to 
any  part  of  the  penalty. 

J.  Hilly ard  Cameron  shewed  cause,  and  referred  to  the  various  clauses 
of  the  act  bearing  upon  the  point,  and  admitted  that  the  conviction  seemed 
to  be  bad.  (a) 


(a)  III.  And  be  it  enacted,  that  the  mayor  of  the  said  cities  of  Quebec,  Mon- 
treal and  Toronto,  or  of  the  town  of  Kingston,  respectively,  and  the  warden  or 
chief  municipal  officer  of  any  other  place  as  aforesaid,  for  the  time  being,  shall 
and  may  from  time  to  time,  by  an  instrument  under  his  hand  and  the  seal  of 
the  corporation,  nominate  and  appoint  an  inspector  of  flour  and  meal,  for  each 
of  the  said  cities  and  towns  and  other  places,  as  aforesaid,  and  may  from  time 
to  time  remove  any  such  inspector  and  appoint  another  in  his  stead ;  but  no 
person  shall  be  appointed  as  such  inspector  who  shall  not  previously  to  his 
appointment  as  such  have  undergone  an  examination  before  the  board  of 
examiners  of  the  place  for  which  he  is  to  be  appointed,  as  to  fitness,  character 
and  capacity,  in  the  manner  hereinafter  provided;  nor  shall  any  person  be 
appointed  an  inspector  of  flour  and  meal  unless  approved  of  and  recommended 
as  such  by  such  board  of  examiners,  or  a  majority  of  them,  pursuant  to  such 
examination ;  nor  in  any  place  in  which  there  shall  be  a  board  of  trade,  except 
on  the  requisition  of  such  board,  with  which  the  mayor  or  chief  municipal 
officer  shall  be  bound  to  comply,  and  before  any  inspector  shall  act  as  such,  he 
shall  furnish  two  good  and  sufficient  sureties,  jointly  and  severally  with  himself, 
for  the  due  performance  of  the  duties  of  his  office,  in  the  sum  of  five  hundred 
pounds,  currency,  if  such  inspector  be  appointed  for  the  city  of  Quebec  or 
for  the  city  of  Montreal,  and  in  the  sum  of  two  hundred  and  fifty  pounds  cur- 
rency, if  such  inspector  be  appointed  for  the  city  of  Toronto  or  for  the  towns  of 
Kingston  and  Hamilton,  or  for  any  other  place  for  which  an  inspector  may  be 
appointed,  and  such  sureties  shall  be  approved  by  the  mayor  or  other  chief 
municipal  officer  by  whom  the  inspector  shall  have  been  appointed,  in  whose 
keeping  the  bond  shall  remain;  and  the  bond  shall  be  executed  to  her  Majesty, 
her  heirs  and  successors,  in  the  forms  used  with  regard  to  sureties  from  persons 
appointed  to  offices  of  trust  in  this  province,  and  shaU  avail  to  the  crown  and  to 
all  persons  whomsoever  who  shall  or  may  be  aggrieved  by  any  breach  of  the 
conditions  thereof;  and  no  such  inspector  shall  allow  any  person  whomsoever 
to  act  for  him  about  the  duties  of  his  office,  excepting  only  his  sworn  assistant  or 
assistants,  to  be  appointed  in  the  manner  hereinafter  provided. 

XXVI.  And  be  it  enacted,  that  all  fines,  penalties  and  forfeitures,  imposed  by 
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Robinson,  C.  J. — The  offence  charged  upon  him  in  the  conviction  is, 
that  "  as  agent  for  the  Bowmanville  Mills,  he  had  offered  for  sale  in  the 
city  of  Toronto,  376  barrels  of  flour,  packed  for  sale,  the  same  not  being 
marked,  painted  or  branded  with  the  initials  of  the  christian  name,  or 
surname  at  full  length,  of  its  manufacturer  and  packer,  on  either  of  the 
ends  of  any  one  of  the  said  376  barrels  of  flour,  or  on  any  other  part  of 
any  or  either  of  them,  contrary''  to  the  form  of  the  statute."  It  is  not 
stated  that  Bowmanville  is  in  this  province,  or  where  the  defendant  offered 
the  flour  for  sale,  or  by  whom  it  was  manufactured  or  packed ;  but  the 
defendant  is  convicted  "  of  the  offence  aforesaid,"  in  the  penalty  of  two 
shillings  for  each  and  every  barrel  of  the  said  376  barrels  of  flour  so 
offered  for  sale  by  him  as  aforesaid^  "the  whole  amounting  to  37Z.  12s., 
so  forfeited  by  the  defendant  for  his  offence  aforesaid,  to  be  paid  accord- 
ing to  the  statute,  &c."  The  information  is  said  to  have  been  given  by 
Archibald  McDonell,  Esq.,  inspector  of  flour  and  meal  for  the  city  of 
Toronto.  It  is  only  necessary  to  read  the  23rd  clause  of  the  statute  on 
which  this  conviction  is  founded,  to  see  at  once  that  the  whole  proceeding 
is  void.  First,  no  one  is  made  liable  to  the  penalty  but  the  manufacturer 
and  the  packer ;  secondly,  it  clearly  only  applies  to  flour  made  in  this 
province,  which  is  not  stated  in  regard  to  this  flour ;  thirdly,  no  time  is 
laid  when  the  offence  was  committed ;  fourthly,  for  all  that  appears  it  may 
have  been  flour  manufactured  abroad ;  fifthly,  the  magistrates  had  no 
power  to  adjudge  penalties  beyond  lOZ.  Upon  looking  over  the  act,  the 
inspector  must  be  looked  upon  as  a  municipal  officer,  and  therefore  not 
entitled  to  any  part  of  the  penalty. 

Jones,  J.,  and  McLean,  J.,  concurred. 

Conviction  quashed. 


McFaul  v.  The  Montreal  Inland  Insurance  Company. 

Any  fraud,  concealment  or  misrepresentation  by  a  party  effecting  a  policy  of 
insurance,  of  a  matter  material  to  be  known  by  the  insurer,  will  avoid  the 
policy.  And  when  there  is  a  condition  in  a  policy  that  the  particulars  of  the 
loss  shall  be  given  to  the  insurer  under  oath  within  a  specified  time  after  the 
loss  has  occurred,  the  insured  cannot  recover  on  the  policy  unless  the  condi- 
tion has  been  complied  with. 

The  plaintiff  sues  in  assumpsit  on  a  policy  of  insurance  on  3000  bushels 
of  wheat,  on  a  voyage  from  Presqu'  Isle  on  Lake  Ontario  to  Gananoque, 
in  the  schooner  Wellington,  the  risk  to  commence  on  the  8  th  of  October, 


this  act,  not  exceeding  ten  pounds,  currency,  shall,  except  when  it  is  otherwise 
hereinbefore  provided,  be  recoverable  by  the  inspectors  or  by  any  other  person 
or  persons  suing  for  the  same,  in  a  summary  way  before  any  two  of  her  Majes- 
ty's justices  of  the  peace  for  the  district,  in  their  ordinary  or  other  sessions,  and 
may  in  default  of  payment  be  levied  by  warrant  of  distress,  to  be  issued  by  such 
justices  against  the  goods  and  chattels  of  the  offender;  and  where  the  same  shall 
exceed  ten  pounds,  currency,  they  may  be  sued  for  and  recovered  by  bill,  plaint, 
information  or  civil  action  in  any  court  of  competent  jurisdiction,  and  be  levied 
by  execution  as  in  case  of  debt,  and  the  moiety  of  all  such  fines  (except  such  as 
may  be  hereinbefore  otherwise  applied)  when  recovered,  shall  immediately  be 
paid  into  the  hands  of  the  treasurer  of  the  city,  town  or  place,  for  the  public  uses 
of  the  corporation  thereof,  and  the  other  moiety  shall  belong  to  and  be  paid  to 
the  person  who  shall  sue  for  the  same :  Provided  always,  that  if  any  officer  of 
such  corporation  be  the  prosecutor,  the  whole  penalty  shall  belong  to  the  corpo- 
ration for  the  uses  aforesaid. 
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1843,  at  noon.  The  policy  as  set  out  in  the  declaration  contained  a 
condition  tliat  notice  in  writing  and  proof  by  protest  and  affidavits  of  the 
loss  or  damage  should  be  furnished  within  sixty  days  after  the  loss ;  and 
the  plaintiff  averred  that  the  wheat  was  shipped  on  the  8th  of  October, 
1843,  at  Presqu'  Isle  ;  that  on  that  day  and  after  the  commencement  of 
the  risk,  the  schooner  set  sail  from  Presqu'  Isle  for  Gananoqoe,  and  was 
lost  on  her  voyage,  with  her  cargo;  and  that  proper  notice  of  the  loss  by 
protest  and  affidavits  as  required  by  the  policy  was  given  to  the  defen- 
dants within  sixty  days.  The  defendants  pleaded,  1st,  That  the  policy 
"  was  obtained  by  fraud  and  the  wrongful  concealment  of  certain  material 
information^  which  ought  to  have  been  communicated  to  the  defendants, 
and  by  the  misrepresentation  of  the  plaintiff,"  and  was  therefore  void  in 
law.  2nd,  Unseaworthiness.  3rd,  That  the  wheat  was  not  shipped 
and  laden  at  Presqu'  Isle,  to  be  carried  Irom  thence  to  Gananoque,  as  the 
plaintiff  alleges.  4th,  That  the  wheat  was  not  lost  after  the  commence- 
ment of  the  risk.  5th,  That  the  plaintiff  did  not  within  sixty  days  give 
notice  of  the  loss  by  proper  protest  and  affidavits,  as  alleged.  Upon  these 
pleas  the  plaintiff  took  issue.  The  cause  came  on  for  trial  at  the  autumn 
assizes  for  the  Midland  District,  before  Mr.  Justice  Hagerman,  when  it 
appeared  in  evidence  that  the  schooner  had  taken  in  the  wheat  which 
was  insured  at  Wellington,  on  Lake  Ontario,  and  not  at  Presqu'  Isle;  that 
on  the  6th  of  October,  she  was  met  on  her  way  from  Port  Wellington  by 
another  schooner,  the  Mayflower,  which  put  into  Port  Wellington  and 
there  took  in  cargo ;  that  while  the  latter  schooner  was  there,  a  severe 
gale  sprung  up  from  the  east,  which  compelled  her  to  put  out  into  the 
lake,  and  to  run  before  the  wind  into  Presqu'  Isle  bay,  which  she  reached 
on  Saturday  afternoon,  the  7th  of  October ;  that  about  6  o'clock  that 
evening,  the  gale  continuing  to  blow  very  hard,  ihe  Wellington  also  came 
into  Presqu'  Isle  bay,  and  anchored.  Both  vessels  were  detained  there 
by  stress  of  weather,  until  Sunday  afternoon,  8th  of  October,  between 
3  and  4  o'clock,  when  they  sailed  for  Kingston,  with  a  light  favourable 
breeze,  which  continued  until  seven  or  eight  o'clock  in  the  evening,  when 
the  Wellington  being  a-head  and  in  sight,  and  both  vessels  under  easy 
sail,  a  sudden  squall  came  up  from  the  south-west,  which  compelled  the 
Mayflower  to  lower  sail  and  run  before  the  wind  to  Kingston,  where  she 
arrived  about  noon  on  Monday,  9th  October.  The  master  of  the  May- 
flower saw  the  Wellington  just  before  the  squall,  with  her  sails  up,  when 
the  weather  immediately  becoming  very  rough  and  dark,  he  saw  nothing 
more  of  her,  and  passing  soon  afterwards  over  the  track  where  he  sup- 
posed he  had  last  seen  her,  he  saw  some  pieces  of  board  floating,  which  he 
thought  at  the  time  had  come  from  her  deck.  The  master  of  the  May- 
flower also  saw  the  crew  of  the  Wellington  doing  some  slight  repairs  to 
her,  while  they  were  together  in  Presqu'  Isle  harbour,  but  she  left  there 
in  good  sailing  order.  The  evidence  of  the  master  of  another  schooner, 
the  Nelson,  left  no  room  for  doubt  that  before  the  insurance  was  effected 
the  plaintiff  knew  that  the  W^ellington  had  been  driven  by  the  gale  of 
Saturday  up  the  lake  to  Presqu'  Isle,  and  that  some  of  the  wheat  had 
been  wetted  by  the  waves  breaking  into  the  hold  ;  that  she  had  been 
seen  on  Sunday  evening,  the  8th,  on  her  way  to  Kingston,  by  the  master 
of  the  Nelson,  and  had  not  arrived  ;  although  the  Nelson  had  got  in  some 
hours  before  the  insurance  was  effected.    It  was  proved,  also,  that  the 
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plaintiff  had  attempted  to  insure  at  another  office,  and  the  risk  had  been 
declined.  On  the  17th  of  October,  the  plaintiff  made  a  protest  of  the 
loss  of  the  schooner,  but  it  was  not  shewn  that  any  affidavit  of  the  loss 
had  ever  been  made  or  furnished  to  the  defendants  as  the  policy  required, 
though  it  was  shewn  that  the  defendant's  agent  expressed  himself  satisfied 
that  the  vessel  was  lost.  Upon  these  facts  the  jury  found  for  the  plaintiff 
715/.  '3s.  damages,  leave  being  reserved  to  the  defendants  to  move  to  enter 
a  nonsuit  upon  the  point  raised  on  the  want  of  evidence  of  the  affidavit  of 
the  loss. 

Campbell,  of  Kingston,  moved  accordingly,  or  for  a  new  trial  on  the 
law  and  evidence. 

Harrison,  Q.  C,  shewed  cause,  contending  that  the  plaintiff  was  at  any 
rate  entitled  to  a  return  of  the  premium  paid  for  the  insurance,  if  he  was 
deprived  of  the  benefit  of  the  policy. 

Robinson,  C.  J. — We  are  of  opinion  that  the  defendants  must  prevail 
on  the  point  reserved,  as  a  ground  of  nonsuit.  It  is  a  usual  condition  in 
policies  of  insurance,  that  the  loss  shall  be  established  by  affidavit,  because 
the  insurers  may  be  desirous  of  having  all  the  particulars  detailed  on  oath. 
If  the  production  of  the  affidavit  had  been  dispensed  with,  still,  as  the  plain- 
tiff in  his  declaration  averred  that  he  had  performed  that  condition  prece- 
dent, he  was  bound  to  prove  it.  If  he  meant  to  rely  on  the  defendant's 
having  received  a  statement  not  on  oath  as  an  equivalent,  or  that  he  had  on 
any  ground  dispensed  with  it,  and  discharged  him  from  the  performance  of 
that  condition,  he  should  have  framed  his  declaration  accordingly.  If  we 
had  not  found  it  necessary  to  direct  a  nonsuit  on  this  ground,  we  would 
not  have  refused  a  new  trial,  on  the  evidence,  for  nothing  can  be  clearer 
than  that  the  law  exacts  the  utmost  good  faith  in  these  transactions,  and 
there  is  strong  evidence  that  the  plaintiff  did  not  obtain  his  insurance 
fairly,  but  that  on  the  contrary,  he  concealed  important  facts  that  were 
known  to  hinnself,  and  which  would  most  probably  have  led  the  defen- 
dants to  decline  the  risk,  or  at  least  to  exact  a  different  rate  of  premium. 
The  defendants  imagined  they  were  taking  a  risk  under  ordinary  circum- 
stances, on  a  vessel  lying  at  Presqu'  Isle,  as  her  intended  place  of  depar- 
ture, freighted  from  thence  to  Kingston,  and  expected  to  have  sailed  in 
the  common  course  of  lake  voyages,  on  the  preceding  day,  8th  October. 
The  fact  was,  the  vessel  had  left  Wellington  on  the  6th,  for  Kingston, 
was  exposed  to  a  violent  gale  which  drove  her  above  Wellington,  and 
compelled  her  to  take  refuge  in  Presqu'  Isle,  where  but  for  this  fact  (known 
as  it  seems  to  the  plaintiff)  she  had  no  business  to  be ;  that  in  this  gale 
she  received  some  damage,  and  the  cargo  was  at  least  partially  wet;  that 
she  had  been  seen  to  leave  Presqu'  Isle  on  the  7th  in  the  evening;  was 
known  to  have  been  caught  in  a  sudden  and  violent  squall,  in  which  it 
was  feared  she  had  been  lost ;  that  the  other  vessels  then  near  her  had 
arrived,  and  that  consequently  at  the  time  the  risk  was  taken  she  was  a 
missing  vessel.  Under  such  circumstances,  there  can  be  no  question  that 
the  jury  should  not  have  found  a  verdict  for  the  plaintiff.  In  such  tran- 
sactions, almost  more  than  in  any  others,  the  utmost  good  faith  should 
prevail.  Any  suppression  of  a  fact,  on  which  it  may  be  important  to  the 
insurer  that  he  should  be  allowed  to  exercise  his  judgment,  either  as  tc^ 
taking  or  refusing  the  risk,  or  in  fixing  the  rate  of  premium,  invalidates  the 
policy.    As  to  the  return  of  the  premium,  it  does  not  seem  to  have  been 
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claimed  as  an  alternative  at  the  trial ;  and  if  it  had  been,  the  more 
modern  decisions  seem  to  be  against  its  return,  where  there  has  been 
actual  fraud,  as  there  seems  to  have  been  here. 

Jones,  J. — The  grounds  of  concealment  on  the  part  of  the  plaintiff  are 
clearly  such  as  render  void  the  policy.  There  were  many  authorities 
cited  to  shew  that  the  verdict  is  right.  The  case  of  Westbnry  v.  Aber- 
dein,  (a)  is  very  like  the  present,  and  upon  this  alone  we  must  hold  that 
the  plaintiff  cannot  recover.  I  am  also  of  opinion,  that  the  affidavit 
required  to  be  furnished  was  a  condition  precedent  to  the  plaintiff^s  right 
to  recover,  and  was  not  dispensed  with,  (h) 

McLean,  J. — On  the  trial  of  this  cause,  several  objections  were  urged 
by  the  defendant's  counsel,  the  principal  of  which  were,  first,  that  by  the 
evidence,  it  appeared,  that  certain  important  facts,  known  to  the  plaintiff, 
as  to  the  Wellington  having  sailed  from  Presqu'  Isle  before  another  vessel, 
which  had  arrived  at  Kingston,  and  having  last  been  seen  in  a  heavy  squall 
of  wind,  were  not  communicated  to  the  agent  of  the  defendants,  though 
necessary  to  enable  him  to  judge  of  the  risk,  and  the  rate  of  insurance;  and 
secondly,  that  even  if  such  were  not  the  case,  the  plaintiff  was  not  entitled 
to  recover,  inasmuch  as  he  did  not  shew  performance  of  a  condition  prece- 
dent on  his  part  specified  in  the  policy,  "  giving  notice  in  writing,  and 
proof  by  proper  protests  avd  affidavits  of  the  loss  and  damage,  and  the 
manner  in  which  the  same  happened,  or  has  been  occasioned,  to  the 
manager,  or  some  authorized  agent  of  the  defendants,  within  sixty  days 
after  such  loss  or  damage  happened."  If  either  of  these  grounds  is  tenable, 
the  verdict  must  be  set  aside.  There  seems  to  be  no  donbt  that  the  con- 
cealment of  any  fact  known  to  the  assured  or  his  agent,  at  the  time  the 
insurance  is  effected,  which  is  calculated  to  affect  the  risk,  or  which  the 
underwriter  ought  to  know  to  enable  him  to  form  his  judgment  as  to  the 
extent  of  such  risk,  or  the  propriety  of  taking  it,  will  vitiate  and  make  void 
any  policy  obtained  under  such  circumstances.  It  is  even  held  necessary 
to  communicate  everything  the  party  knows  as  to  rumours  which  he  may 
have  heard,  even  though  such  rumours  should  turn  out  to  be  unfounded, 
and  the  reason  is,  that  the  insurer  may  know  everything  which  may  affect 
his  judgment  in  taking  the  risk,  (c)  Now,  in  this  case,  it  appears  from 
the  evidence,  that  the  plaintiff  was  aware  that  the  Wellington  had  sailed 
from  Presqu'  Isle  before  two  schooners,  which  had  arrived  in  Kingston, 
one  in  the  course  of  the  day,  and  one  in  the  evening  on  which  the  insurance 
was  effected.  It  was  also  known,  that  the  Wellington  was  last  seen  in  a 
heav}'  squall,  to  which  the  other  schooners  were  also  exposed,  and  it  was 
also  shown  that  the  plaintiff  had  applied  to  the  agent  of  another  insurance 
company,  who,  on  learning  these  circumstances,  declined  the  risk.  All 
these  matters  seem  to  me  to  have  been  most  important  for  the  defendant's 
agent  to  know.  Had  he  been  informed  of  them,  he  probably  would  not 
have  taken  the  risk;  or,  if  he  had  thought  it  prudent  to  do  so,  he  might 
have  exacted  a  much  higher  rate  of  premium  It  does  not  appear  to  have 
been  stated  to  the  defendant's  agent,  that  the  W^ellington  had  left  Presqu' 
Isle  at  all,  though  that  fact  was  well  known  to  the  plaintiff,  he  having 
seen  and  conversed  with  the  master  of  another  vessel,  who  had  informed 


(a)  2  M.  &  W.  267. 
(c)  14  East.  494. 


(6)  6  T.  R.  710;  4  Taunt  642. 
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him  of  it.  Now  had  the  defendant's  agent  been  told  that  the  Wellington 
had  sailed  between  3  and  4  o'clock  on  Sunday  afternoon,  and  had  not 
arrived  at  Kingston  at  7  or  8  o'clock  on  Monday  evening,  being  aware  of 
the  distance,  and  of  the  state  of  the  weather,  he  would  no  doubt  have 
considered  the  risk  greatly  increased,  and  would  probably  have  refused  it, 
or  would  have  asked  a  corresponding  price,  and  not  merely  the  rate 
required  in  consequence  of  the  lateness  of  the  season,  and  the  nature  of 
the  cargo.  On  the  ground,  therefore,  of  concealment  of  important  facts, 
which  ought  to  have  been  made  known,  (and  whether  such  concealment 
has  arisen  from  a  fraudulent  motive  or  from  mere  inadvertence,  does  not 
appear  to  me  to  make  any  difference,)  I  think  the  policy  in  this  case  is 
void.  But  if  it  were  not  so,  I  think  he  could  not  recover  without  proof  of 
having  given  proper  protests  and  affidavits  of  the  loss,  within  60  days  after 
the  loss.  The  protests  seem  to  have  been  deemed  necessary  by  the 
plaintiff,  and  were  accordingly  prepared  and  given,  but  the  affidavits  were 
quite  as  necessary,  and  even  more  so  than  the  protests,  and  it  is  an  express 
part  of  the  agreement,  that  the  defendants  shall  not  be  liable  to  make 
good,  or  pay,  any  loss  or  damage  under  that  policy,  unless  notice  in 
writing,  and  proof  by  proper  protests  and  affidavits^  of  such  loss  or  damage, 
&c.,  shall  be  given  within  60  days  after  the  loss.  The  plaintiff  has 
undertaken  to  produce  such  protests  and  affidavits,  to  entitle  him  to  be 
paid  his  loss.  It  does  not  rest  with  him  to  say  that  they  cannot,  or  that 
either  of  them  cannot,  be  produced.  The  case  of  Worsley  v.  Wood  & 
Co.,  (a)  is  an  express  authority  on  this  point.  On  both  these  grounds, 
I  think,  this  action  cannot  be  maintained. 


Honeywell  v.  Davis. 

In  an  action  on  the  case  on  the  warranty  of  a  horse,  on  the  plea  of  not  guilty, 
the  warranty  is  put  in  issue. 

Action  on  the  case  for  deceitfully  selling  to  the  plaintiff  an  unsound 
horse,  which  the  plaintiff  warranted  to  be  sound.  Plea,  not  guilty.  At 
the  trial  the  plaintiff  was  not  prepared  to  prove  a  warranty,  which  he 
contended  was  admitted  by  the  plea  on  the  record,  but  the  learned  judge, 
Mr.  Justice  Hagerman,  not  being  of  that  opinion,  the  defendant  had  a 
verdict. 

Crawford  moved  against  this  verdict,  as  being  contrary  to  law  and 
evidence,  and  for  misdirection,  and  he  urged  that  the  general  issue  in  case 
under  the  new  rules,  denying  only  the  wrongful  act^  the  warranty  was 
admitted,  and  the  sale  only  brought  in  question. 

Robinson,  C.  J. — We  think  the  general  issue  denied  not  merely  the 
sale,  but  the  warranty.  The  alleged  deceit  was  not  the  bare  fact  of 
selhng  an  unsound  horse,  which  any  person  may  well  do,  but  selling  an 
unsound  horse,  warranting  him  to  be  sound,  and  when  the  defendant 
denies  the  deceit  charged,  he  denies  both  the  sale  and  the  warranty. 

Rule  discharged. 


(a)  6  T.  R.  710. 
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Henderson  v.  Stephens  et  al. 

In  dower,  the  tenant  cannot  cast  an  essoign  himself,  by  an  entry  made  in  his 
own  name,  but  it  must  be  done  by  some  third  parry.  Semble,  process  in 
dower  cannot  be  issued  from  a  deputy's  oflBce  in  an  outer  district. 

Crawford  obtained  a  rule  nisi  to  set  aside  the  writ  of  grand  cape  in 
dower  in  this  cause,  for  irregularity,  on  the  ground  that  the  tenants  had 
cast  an  essoign,  and  that  the  demandant  did  not  proceed  according  to  the 
practice  in  dower  in  adjourning  the  essoign.  It  appeared  that  the  writ  of 
summons  was  returnable  on  the  last  day  of  Michaelmas  Term,  being  the 
17th  August  last-,  and  on  the  21st  August  the  tenants  filed  with  the 
deputy  clerk  of  the  crown,  from  whose  office  the  writ  had  issued,  what 
they  called  an  essoign,  and  on  the  18th  September  the  demandant  sued 
out  the  writ  of  grand  cape,  returnable  on  the  first  of  Hilary  Term.  On 
the  16th  August,  Mr.  Fairfield,  an  attorney,  wrote  to  the  demandant's 
attorney,  that  he  appeared  for  the  tenants,  and  requested  to  have  the 
declaration.  The  essoign  was  entered  in  the  names  of  the  tenants,  and 
was  subscribed  by  them.  It  contained  merely  the  words  "  Essoign  for 
D.  W.  &  A.  P.,"  and  was  signed  by  the  tenants  in  person. 

J.  Dnggan  shewed  cause. 

Robinson,  C.  J.,  delivered  judgment.  The  attempt  to  revive  the  old 
English  practice  of  casting  an  essoign,  is  embarrassing  very  unnecessarily 
the  administration  of  justice,  and  in  this  country,  in  the  present  state  of 
society,  there  is  great  absurdity  in  it.  The  case  of  Anson  v  Jefferson  (a), 
shews  how  reluctant  the  courts  in  England  were  to  give  countenance  to 
it,  nearly  a  century  ago.  After  considering  that  case,  and  reading  what 
is  said  of  assoigns  in  1,  Reeve's  History  of  the  Common  Law,  406,  411, 
413;  Gilbert's  Com.  PI.  13;  and  Roscoe  on  Real  Actions,  where  he 
treats  of  essoigns ;  we  are  of  opinion  that  this  rule  should  be  discharged. 
It  seems  that  the  tenants  had  actually  employed  an  attorney  to  represent 
them,  who  had  communicated  with  the  attorney  of  the  demandants 
respecting  the  declaration  in  dower ;  then  if  the  tenants  are  nevertheless 
to  be  considered  as  not  having  appeared  by  attorney,  because  the  attorney 
had  not  appeared  for  them  of  record,  still  it  was  irregular  in  them  to  cast 
an  essoign  themselves,  by  this  entry  made  in  their  own  names,  for  an 
essoign  is  the  sending  an  excuse  by  a  third  party  (as  a  servant  or  other 
person)  for  not  appearing ;  and  besides  this  essoign  is  entered  in  the 
office  in  the  country,  and  if  the  practice  of  essoigns  could  be  applied  to 
actions  carried  on  in  the  district  offices,  under  the  general  language  used 
in  the  King's  Bench  Act,  2  Geo.  IV.,  ch.  1,  then  the  same  rule  of  con- 
struction would  compel  the  party  to  appear  in  eight  days  after  the  return 
of  the  writ,  in  all  such  actions  as  can  be  carried  on  there. 

Rule  discharged. 

End  of  Easter  Term,  8  Victoria, 


(a)  2  Wils.,  164. 
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Present, — The  Chief  Justice, 
Mr.  Justice  McLean, 
Mr.  Justice  Hagerman. 

Mr.  Justice  Macaulay  absent  in  England,  and 
Mr.  Justice  Jones  sitting  in  the  Practice  Court. 

Mr.  Justice  Hagerman  having  presided  in  the  Practice  Court  last 
term,  delivered  no  judgment  in  any  of  the  cases  decided  this  day,  as  they 
had  all  been  argued  while  he  was  absent  in  the  other  court. 


Baby  v.  Davenport. 

Where  in  debt  on  bond  conditioned  for  the  performance  of  an  award  on  a  submis- 
sion of  all  matters  in  difference,  the  defendant  pleaded  no  award,  and  the  plain- 
tiff replied  setting  out  an  award  on  one  subject  matter,  for  the  payment  by  the 
defendant  of  a  certain  sum  of  money  to  the  plaintiff,  and  averred  that  the  par- 
ties had  agreed  to  withdraw  all  except  that  subject  matter  from  the  consideration 
of  the  arbitrators,  and  to  settle  the  other  matters  in  difference  themselves,  but  if 
they  could  not  settle  the  other  matters  themselves,  then  to  refer  them  back  to 
the  arbitrators,  and  that  they  could  not  settle  them  themselves,  but  referred  them 
back  to  the  arbitrators,  who  within  the  time  for  making  the  award  under  the 
submission,  awarded  on  the  other  matters  in  difference  in  favour  of  the  plain- 
tiff also,  and  then  set  out  as  a  breach  the  non-payment  of  the  money  under 
the  awards,  to  which  the  defendant  demurred  specially.  The  court  held  the 
first  award  clearly  good,  and  semhle  that  the  second  was  good  also. 

Debt  on  bond.  The  defendant  setting  out  the  bond  and  condition  on 
oyer,  which  was  for  the  reference  of  all  matters  in  difference  between  the 
parties,  to  the  award,  &c.  of  Thomas  Paxton  and  Charles  Kennedy,  and 
William  Anderton  as  umpire,  so  as  the  award  should  be  made  in  writing 
before  the  first  day  of  May  then  next,  pleaded  no  award.  To  this  plea, 
the  plaintiff  replied:  that  the  said  arbitrators  in  the  said  condition  of 
the  said  writing  obligatory  mentioned,  after  the  making  of  the  said 
writing  obligatory,  and  within  the  time  limited  and  appointed  by  the 
said  condition  for  the  making  of  their  award  of  and  concerning  the 
premises,  that  is  to  say,  on  the  18th  of  April,  1843,  having  taken  upon 
themselves  the  burthen  of  the  said  arbitrament,  did,  in  due  manner,  make 
their  award  in  writing,  of  and  concerning  the  sum  of  money  due  to  the 
plaintiff  for  repairing  and  making  in  a  tenantable  condition  a  certain 
ferry  wharf  rented  by  the  defendant  and  the  said  Lewis  Davenport 
from  the  plaintiff  at  the  expiration  of  the  occupancy  of  the  wharf  by 
the  defendant  and  the  said  Lewis  Davenport,  and  referred  to  the  said 
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arbitrators  among  other  matters  in  dispute,  by  the  said  plaintiff  of  the  one 
part,  and  the  said  defendant  and  Lewis  Davenport  of  the  other  part,  in 
the  said  condition  mentioned,  ready  to  be  delivered  to  the  said  parties  in 
difference,  or  such  of  them  as  should  require  the  same ;  by  which  said 
award,  they  the  said  arbitrators  did  determine  and  award  that  the  said 
defendant  and  the  said  Lewis  Davenport  should  pay  to  the  said  plaintiff 
the  sum  of  37^.  10s.  currency,  in  good  and  lawful  money  of  Upper 
Canada,  for  repairs  of  the  said  wharf ;  and  further,  that  as  the  above 
named  bond  authorised  them  to  arbitrate  all  matters  depending  between 
the  said  plaintiff  of  the  one  part,  and  the  said  defendant  and  Lewis  Daven- 
port of  the  other  part,  they  had  (at  their  request)  waived  going  into  any 
decision,  save  as  to  the  wharfj  at  the  then  present  time,  and  upon  the 
event  of  their  disagreeing  upon  other  matters  concerning  the  said  occu- 
pancy, they  the  said  arbitrators  should  be  prepared  to  resume  the  arbi- 
tration and  decision  of  the  same;  and  they  the  said  arbitrators  did  further 
decide,  that  the  sum  of  five  pounds  should  be  paid  for  the  above  award, 
and  that  the  plaintiff,  and  the  said  defendant,  and  the  said  Lewis  Daven- 
port, should  respectively  pay  21.  1  Os.  for  the  same,  of  which  said  award 
the  said  defendant  afterwards,  to  wit  on  the  18th  of  April  aforesaid,  had 
notice.  And  the  plaintiff  saith,  that  at  the  hearing  of  the  matters  so 
referred  as  aforesaid  to  the  said  arbitrators,  and  before  the  making  of  the 
said  award  of  and  concerning  the  said  sum  of  37/.  lO.s.,  to  wit  on  the 
said  18th  of  April,  1843,  it  was  expressly  agreed  upon  by  and  between 
the  plaintiff  of  the  one  part,  and  the  defendant  and  the  said  Lewis 
Davenport  of  the  other  part,  by  and  with  the  consent  and  approval  of  the 
said  arbitrators,  that  the  said  matters  so  as  aforesaid  referred,  excepting 
the  sum  of  37/.  \0s.  so  as  aforesaid  awarded  upon,  should  not  then  be 
awarded  upon  or  included  by  the  said  arbitrators  in  their  said  award,  but 
the  said  other  matters  not  then  awarded  upon  should  remain  over  and 
open  between  the  plaintiff  of  the  one  part,  and  the  said  defendant  and 
the  said  Lewis  Davenport  of  the  other  part,  until  some  day  before  the 
said  1st  of  May,  1843,  and  before  the  time  of  the  making  of  their  the 
said  arbitrators'  award  of  all  matters  so  referred  to  them  as  aforesaid,  to 
afford  them  the  said  plaintiff  of  the  one  part,  and  the  defendant  and  the 
said  Lewis  Davenport  of  the  other  part,  an  opportunity  to  settle  among 
and  by  themselves  the  said  other  matters  so  referred,  and  not  included 
and  disposed  of  in  the  award  above  mentioned.  And  it  was  also  then 
and  there  agreed  upon  by  and  between  the  plaintiff  of  the  one  part,  and 
the  defendant  and  the  said  Lewis  Davenport,  by  and  with  the  con- 
sent and  approval  of  the  said  arbitrators,  that  in  the  event  of  the  said 
plaintiff  of  the  one  part,  and  the  said  defendant  and  the  said  Lewis 
Davenport  of  the  other  part,  disagreeing  upon  the  matters  not  so  included 
and  disposed  of  in  the  award  firstly  above  mentioned,  and  so  agreed 
upon  and  consented  to  as  aforesaid,  that  they  should  have  an  opportu- 
nity to  arrange  and  settle  by  and  among  themselves  as  aforesaid,  that 
then  the  said  arbitrators  should  resume  the  arbitration  and  decision 
of  the  said  matters  so  referred  as  aforesaid.  And  the  plaintiff  fur- 
ther saith,  that  although  the  plaintiff  of  the  one  part,  and  the  defen- 
dant and  the  said  Lewis  Davenport  of  the  other  part,  had  the  oppor- 
tunity from  the  eighteenth  day  of  April  to  and  until  the  twenty-ninth 
day  of  the  same  month  of  April,  and  before  the  time  had  expired  in 
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the  Bubmission  mentioned,  within  which  the  said  arbitrators  had  t<^ 
make  their  award  of  and  concerning  all  matters  between  the  parties  so  as 
aforesaid  referred  to  them  the  said  arbitrators,  to  settle  and  arrange  the 
other  matters  in  the  said  submission  mentioned,  and  not  disposed  of  or 
awarded  upon  by  the  said  arbitrators  in  their  said  award  above  mentioned. 
Yet  the  plaintiff  saith,  that  he  himself  of  the  one  part,  and  the  defendant 
and  the  said  Lewis  Davenport  of  the  other  part,  could  not  and  did  not 
arrange  or  settle  the  said  other  matters  not  so  disposed  of  and  awarded 
upon  by  the  arbitrators  as  aforesaid,  but  disagreed  and  could  not  and 
would  not  have  agreed  at  any  time  of  or  concerning  the  same,  to  wit,  on 
the  twenty- ninth  day  of  April,  in  the  year  aforesaid,  and  before  the  time 
had  expired  in  the  submission  aforesaid  mentioned  for  them  the  arbi- 
trators to  make  their  award  of  and  concerning  all  matters  between  the 
plaintiff  of  the  one  part  and  the  defendant  and  the  said  Lewis  Davenport 
of  the  other  part,  whereupon  all  matters  between  the  plaintiff  of  the  one 
part,  and  the  defendant  and  the  said  Lewis  Davenport  of  the  other  part, 
in  the  said  submission  mentioned,  were  again  brought  before  the  said 
arbitrators,  to  wit,  on  the  said  twenty-ninth  day  of  April  in  the  year  last 
aforesaid,  and  before  the  time  had  expired  for  them  the  said  arbitrators  to 
make  their  award  of  and  concerning  the  said  matters  in  the  said  submis- 
sion mentioned,  who  then  and  there  resumed  the  arbitration  and  decision 
of  the  same,  according  to  the  terms  and  tenor  of  the  said  submission,  by 
the  consent  of  the  plaintiff  of  the  one  part,  and  the  defendant  and  the  said 
Lewis  Davenport  of  the  other  part.  Thereupon  the  plaintiff  saith  that 
the  said  arbitrators  in  the  said  condition  of  the  said  writing  obligatory 
mentioned  after  the  making  of  the  said  writing  obligatory,  and  within 
the  time  limited  and  appointed  by  the  said  condition  for  the  making 
cf  their  award  of  and  concerning  the  premises,  that  is  to  say,  on  the  29th 
of  April,  1843,  having  taken  upon  themselves  the  burthen  of  the  said 
arbitrament,  did  in  due  manner  make  their  further  award  in  writing,  of 
and  concerning  certain  other  matters  in  dispute  in  the  said  condition 
mentioned,  and  thereby  referred  to  them  by  the  said  plaintiff  of  the  one 
part,  and  the  said  defendant  and  the  said  Lewis  Davenport  of  the  other 
part,  ready  to  be  delivered  to  the  said  parties  in  difference,  or  such  of 
them  as  should  require  the  same ;  by  which  said  further  award  they  the 
said  arbitrators  did  decide  and  determine  that  the  said  defendant  and  the 
said  Lewis  Davenport  were  duly  bound  to  pay  to  the  said  plaintiff  the 
sum  of  41Z.  155.  Id.  of  good  and  lawful  money  of  Upper  Canada,  the 
said  sum  being  in  discharge  of  all  claims  whatsoever  between  the  respective 
parties,  in  addition  to  the  sum  of  371.  10s.  currency,  before  awarded  as 
due  from  the  said  defendant  and  the  said  Lewis  Davenport  to  the  said 
plaintiff ;  and  they  did  further  decide  and  determine  that  the  said  defen- 
dant and  the  said  Lewis  Davenport  have  the  right  to  remove  off  and  from 
the  premises  of  the  said  plaintiff  any  building  or  buildings  they  might 
possess,  the  same  to  be  removed  on  or  before  the  1  st  of  June  then  proxi- 
mate ;  and  they  the  said  arbitrators  did  further  decide  that  the  said  par- 
ties should  pay  the  sum  of  SI.  currency,  for  the  above  award,  of  which 
said  further  award  the  said  defendant  afterwards,  to  wit,  on  the  said 
29  th  day  of  April,  had  notice  ;  nevertheless  the  said  plaintiff  in  fact  saith, 
that  neither  the  said  defendant,  nor  the  said  Lewis  Davenport,  did  or 
would  pay  to  the  said  plaintiff  the  said  sum  of  37Z.  10s.,  in  the  said 
award  mentioned,  and  so  awarded  by  the  said  arbitrators  for  repairing 
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and  making  in  a  tenantable  condition  the  said  ferry  wharf,  rented  by  the 
said  defendant  and  the  said  Lewis  Davenport,  or  any  part  thereof, 
although  to  pay  the  said  sum  of  money  the  said  defendant  and  the  said 
Lewis  Davenport  were  often  requested  by  the  said  plaintiff,  and  the 
plaintiff  in  fact  further  saith  that  neither  the  said  defendant  nor  the  said 
Lewis  Davenport  did  nor  would  pay  to  the  said  plaintiff  the  said  sum  of 
4\l.  \5s.  ]</.,  in  the  second  award  above  mentioned,  and  so  awarded  by 
the  said  arbitrators,  in  discharge  of  all  claims  whatsoever  between  the 
said  plaintiff  of  the  one  part,  and  the  said  defendant  and  Lewis  Daven- 
port of  the  other  part,  in  addition  to  the  sum  of  37/.  lOs.,  before 
awarded  to  the  said  plaintiff  or  any  part  thereof,  although  to  pay  the  said 
sum  of  money  last  mentioned,  the  said  defendant  and  said  Lewis  Daven- 
port were  often  requested  by  the  said  plaintiff,  and  this  the  said  plaintiff  is 
ready  to  verify.  The  defendant  demurred  specially  to  this  replication,  be- 
cause although  it  is  stated  in  the  said  replication  that  it  was  expressly 
agreed  by  the  defendant  and  the  said  Lewis  Davenport,  that  the  said  arbitra- 
tors should  award  upon  the  matters  submitted  to  them  in  manner  and  at  the 
time  as  in  the  said  replication  mentioned,  yet  it  does  not  appear  by  the 
said  replication  that  the  said  agreement  was  under  seal  or  in  writing,  nor 
that  any  agreement  or  consent  in  said  replication  mentioned,  on  the  part 
of  the  defendant  and  the  said  Lewis  Davenport,  affecting  the  said  matters 
in  difference,  or  the  manner  in  which  the  same  or  any  of  them  were  arbi- 
trated upon,  was  under  seal  or  in  writing;  and  that  the  said  replication  is 
double  in  this,  that  it  relies  upon  and  shews  breaches  in  respect  of  two 
awards  ;  and  that  the  said  replication  shews  that  the  said  arbitrators, 
after  making  an  award,  and  thereby  fulfilling  their  whole  authority,  pro- 
ceeded to  arbitrate  and  award  on  the  matters  submitted,  and  that  said  first 
award  was  not  final  or  conclusive  between  the  parties,  and  that  the  second 
breach  assigned  in  the  said  replication  is  not  assigned  as  under  or  accord- 
ing to  the  statute  in  such  case  made  and  provided.    Joinder  in  demurrer. 

Hagarty,  in  support  of  the  demurrer. — The  defendant's  plea  of  no 
award,  is  supported  by  the  plaintiff's  replication,  the  award  or  rather 
awards  set  out  being  clearly  insufficient.  The  arbitrators  have  made  two 
awards ;  the  first  is  bad,  for  defects  appearing  in  it,  and  the  second  cannot 
be  sustained  because  the  arbitrators  had  already  executed  the  authority 
given  to  them,  and  having  done  so,  were  fiincti  officio.  When  parties 
refer  matters  in  difference  to  arbitration,  they  must  mean  that  those  dif- 
ferences shall  be  decided,  and  that  there  shall  not  be  merely  a  partial 
performance  of  the  duty  of  the  arbitrators  in  respect  of  them.  When  an 
award  is  made  which  does  not  settle  all  the  matters  referred,  it  is  not 
considered  conclusive,  and  is  therefore  bad.  (a)  The  first  award  set  out 
in  the  replication  is  bad  on  that  ground,  and  its  want  of  finality  cannot 
be  cured  by  the  agreement  alleged  between  the  plaintiff  and  defendant, 
which  is  in  fact  attempting  to  do  away  with  the  effect  of  the  sealed  instru- 
ment of  submission  by  a  verbal  arrangement.  The  arbitrators  have 
received  a  power  to  themselves  again  to  act  in  the  settlement  of  the  dif- 
ferences between  the  parties,  and  that  reservation  is  beyond  their  power, 
even  though  it  be  made  with  the  assent  of  the  disputants.  Manser  v. 
Heaver  et  al.,  (J)  is  an  authority  in  point.    There  the  arbitrator  reserved 


(a)  8  East.  8 ;  8  East.  54. 


(6)  3  B.  &  Ad.  295. 
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to  himself  power  to  dispose  of  future  differences,  and  the  court  held  that 
that  part  of  his  award  which  was  affected  by  the  reservation,  was  bad,  and 
could  not  be  enforced.  Pedley  v.  Goddard,  (a)  is  to  the  same  effect. 
The  second  award  cannot  be  sustained,  because  the  arbitrators  having 
once  assumed  to  act,  their  authority  was  at  an  end,  and  if  the  parol  agree- 
ment set  out  in  the  replication  could  make  their  award  valid,  it  must  be 
under  a  count  on  a  parol  submission,  and  not  under  the  condition  in  the 
bond. 

J.  Hillyard  Cameron  for  the  plaintiff. — The  second  award  can  hardly 
be  supported  under  the  submission,  and  the  plaintiff  is  therefore  prepared 
to  abandon  it  in  this  action,  though  he  will  rely  upon  it  hereafter  in  an 
action  on  the  parol  submission  set  up  in  the  replication.  The  defendant 
by  his  demurrer  has  admitted  all  that  is  well  pleaded  in  the  replication, 
and  cannot  destroy  the  effect  of  the  verbal  agreement.  The  cases  cited 
as  to  excess  in  the  arbitrators'  assumption  of  authority  are  admitted  to  be 
good  law,  but  they  do  not  affect  this  case.  In  those  cases  there  was  no 
agreement  of  the  nature  pleaded  here,  and  it  is  only  necessary  to  look  at 
the  effect  of  that  agreement,  to  see  that  the  first  award  must  be  supported. 
The  plaintiff  says  that  the  arbitrators  were  proceeding  to  hear  the  matters  in 
difference  between  him  and  the  defendant,  when  it  was  agreed  between  them 
that  there  should  be  nothing  then  decided  upon  by  the  arbitrators,  except 
one  matter,  and  that  they  should  endeavour  to  settle  the  other  matters  in 
dispute  by  themselves,  and  if  unsuccessful,  should  then  refer  them  back  to  the 
arbitrators,  and  that  in  consequence  of  that  agreement,  the  first  award  was 
made  only  on  the  subject  matter  which  they  did  not  withdraw  from  the  arbi- 
trators' consideration.  The  effect  of  the  whole  agreement  upon  the  first 
award  is  the  same  as  if  the  bond  of  submission  contained  a  reference  of 
the  matter  awarded  on  alone,  and  the  other  matters  withdrawn  for  settle- 
ment by  the  parties  themselves,  had  never  been  introduced  into  it.  It 
surely  cannot  be  seriously  argued  that  the  parties  have  not  a  right  at  any 
time  before  the  award  is  made  to  limit  the  power  of  the  arbitrators,  by 
mutual  agreement,  and  there  can  be  little  doubt  that  an  award  would  not 
be  supported,  which  was  made  upon  all  matters  in  difference  submitted  to 
the  arbitrators,  when  a  part  of  those  very  matters  had  been  withdrawn 
from  their  consideration  before  their  award  was  made.  The  cases  of 
Bird  v.  Cooper  et  al.,  (&)  and  Wrightson  v.  Bywater  et  al.,  (c)  support 
this  view.  In  the  former  case  the  award  was  made  without  any  deter- 
mination of  a  particular  question  as  to  the  property  of  certain  goods,  which 
was  the  point  principally  referred,  but  as  it  appeared  that  the  plaintiff  had 
abandoned  his  claim  for  the  goods  before  the  arbitrators,  the  award  was 
held  good.  In  the  latter  case,  the  parties  gave  the  arbitrators  power  to 
make  one  or  more  awards  in  his  discretion,  and  the  court  would  not  inter- 
fere with  what  he  had  chosen  to  do.  Here,  instead  of  the  arbitrators 
being  confined  in  the  first  instance  to  a  particular  subject,  all  matters  in 
difference  were  submitted,  and  when  they  were  directed  subsequently  to 
confine  their  award  to  only  a  portion  of  those  matters,  they  were  bound 
by  that  direction  which  was  binding  on  the  parties  themselves,  and  their 
award  must  consequently  be  good. 

Robinson,  C.  J. — The  plaintiff  having  abandoned  that  part  of  his 
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replication  which  refers  to  the  second  award,  we  give  no  opinion  on  that 
part  of  the  case.  As  regards  the  first  award,  we  have  considered  the 
cases  referred  to  by  the  defendant's  counsel  in  the  argument.  They  tend 
only  to  establish  two  points,  upon  which  there  could  scarcely  be  any  dif- 
ference of  opinion,  namely  that  where  it  appears  on  the  face  of  the  sub- 
mission and  award,  or  appears  otherwise  in  the  pleadings,  that  the  arbi- 
trators have  in  fact  not  decided  upon  some  matters  which  were  really  in 
dispute,  and  of  which  they  had  notice,  although  they  were  within  the  terms 
of  the  reference,  the  award  will  be  void  ;  and  secondly,  that  where  an  arbi- 
trator has  made  an  award,  by  which  he  professes  to  have  dealt  finally  with 
the  matters  submitted  to  him,  he  is  functus  officio^  and  cannot  take  up  the 
matter  again,  and  add  to  or  alter  his  award,  even  for  the  purpose  of  correct- 
ing a  manifest  error.  In  the  case  before  us,  nothing  is  specified  in  the 
submission,  to  which  the  award  shews  the  arbitrators  have  not  applied 
themselves,  as  was  the  case  in  Randall  v.  Randall  (a).  The  submission 
is  in  the  usual  general  terms,  but  if  it  appeared  in  the  pleadings,  or  could 
be  shewn,  notwithstanding  these  general  terms,  that  there  were  matters  in 
dispute,  of  which  the  arbitrators  had  notice,  and  which  they  were 
requested  to  determine,  but  had  left  them  undisposed  of,  then  no  doubt 
the  award  would  for  that  reason  be  void,  as  not  being  final.  But  this  is 
not  the  case ;  on  the  contrary,  although  the  repKcation  sets  forth  that  there 
were  other  matters  in  dispute  besides  the  repairs  of  the  ferry  wharf,  &c., 
it  shews  that  such  matters  were  not  left  undetermined,  but  were  by  the 
assent  of  all  parties  finally  awarded  upon,  whether  in  a  manner  that 
binds  the  parties  to  the  award  under  the  bonds  they  had  entered  into,  or 
that  binds  them  as  upon  a  subsequent  parol  submission,  is  not,  we  think, 
material  to  the  question.  The  principle  that  an  award  shall  be  void 
where  it  is  not  final,  goes  no  further  than  to  secure  to  the  parties  the  final 
adjustment  of  all  matters  in  difference  between  them,  of  which  the 
arbitrators  have  notice  and  upon  which  they  are  requested  to  award,  that 
is,  of  all  matters  within  the  submission.  But  this  replication  shews  that 
any  other  matters,  except  the  estimate  for  repairs  to  the  ferry  wharf,  were 
not  in  difference  between  the  parties,  on  the  18  th  April,  when  the  arbi- 
trators were  considering  that  estimate,  that  is  they  had  not  finally  dif- 
fered about  them,  but  hoped  and  intended  to  settle  them  by  agreement, 
and  therefore  expressly  requested  the  arbitrators  not  to  notice  them, 
until  it  should  be  seen  whether  they  could  not  themselves  arrange  them. 
What  the  defendant  contends  for  here  is,  that  the  arbitrator  must  settle 
every  matter  between  the  parties,  whether  he  hears  it  or  not,  and  must 
settle  all  at  the  same  time,  whether  the  parties  desire  it  or  not,  and  that 
he  cannot  for  their  convenience  and  at  their  request  forbear  for  a  time  to 
go  into  a  particular  subject,  upon  the  understanding  that  he  may  do  so 
at  a  future  day,  within  the  time  limited,  if  it  shall  prove  to  be  necessary. 
But  to  tie  up  the  parties  in  this  manner  would  be  very  inconsistent  with 
the  liberal  spirit  in  which  the  courts  are  disposed  to  favour  awards,  and 
to  support  the  acts  of  arbitrators  when  their  conduct  has  been  just  and 
reasonable,  and  not  repugnant  to  the  understanding  of  the  parties.  If 
there  were,  strictly  speaking,  an  irregularity  in  an  arbitrator  awarding  on 
one  day  on  one  matter  separately,  and  on  another  day  on  another 
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matter  (all  being  done  within  the  time  limited),  yet  when  such  a  course 
is  taken  by  assent  of  parties,  I  do  not  know  how  we  can  deny  to  either 
party  the  benefit  of  the  maxims,  consensus  tclUt  errorem.,  and  conventio 
vincit  legem.  In  strictly  legal  proceedings,  things  are  done  every  day  by 
consent,  which  are  contrary  to  the  due  course  of  proceeding,  but  which 
are  yet  upheld  on  the  footing  of  such  consent.  But  we  see  nothing  illegal 
or  irregular  here,  taking  all  to  be  stated  correctly  in  the  pleadings,  and  we 
can  look  at  nothing  else.  Where  there  are  several  issues  standing  for 
trial  by  a  jury,  no  doubt  they  must  be  all  disposed  of,  or  the  verdict  will 
be  imperfect,  but  there  is  no  absolute  necessity  that  they  should  all  be 
found  by  the  jury  at  the  same  instant,  and  pronounced  upon  in  the  same 
breath.  If  to  prevent  confusion  in  the  minds  of  a  jury,  or  for  any  cause, 
the  parties  should  desire  the  jury  first  to  hear  the  evidence  upon  one 
issue,  and  give  their  verdict  upon  that,  and  then  to  take  up  others 
seriatim,  that  would  be  no  more  than  is  sometimes  done  both  in  civil  and 
criminal  trials.  There  is  no  authority  for  holding  that  an  arbitrator  may 
not  at  the  request  of  the  parties  take  up  different  subjects  in  succession 
and  award  upon  them,  if  he  dispose  of  all  within  the  period  for  making 
his  award.  In  Irvine  v.  Elmore  (a).  Lord  Ellenborough  referring  to 
something  that  he  had  been  reported  to  have  said  in  Henfree  v.  Bromley(&), 
delivers  himself  thus,  "The  result  of  my  judgment  there  was,  as  it  still 
continues  to  be,  that  the  arbitrators'  authority  having  been  once  com- 
pletely exercised,  pursuant  to  the  terms  of  the  reference,  was  at  an  end, 
and  could  not  be  revived  again,  even  for  the  purpose  of  correcting  a 
mistaken  calculation  of  figures."  Now  it  cannot  be  said  here  that  the 
arbitrators'  authority  had  been  completely  exercised  in  pursuance  of  the 
terms  of  the  reference,  when  they  made  their  first  award  on  1 8th  April, 
because  that  award  stated  on  the  face  of  it  the  very  contrary,  and  that 
there  was  something  remaining  which  they  might  still  be  called  upon  to 
settle,  if  the  parties  found  it  necessary  to  bring  it  before  them.  By  such 
an  award  the  mischievous  effects  could  not  be  produced,  which  have 
induced  courts  of  justice  to  hold  an  award  void,  because  it  left  some 
matters  unsettled.  This  could  not  conclude  the  parties  as  to  anything  but 
the  estimate  of  the  ferry  wharf  If  the  arbitrators  had  reserved  anything  to 
be  determined  by  themselves  after  the  1st  of  May,  that  would  have  been 
bad,  because  contrary  to  the  submission,  but  that  is  not  so  here  ;  neither  is 
this  like  the  case  of  Manser  v.  Heaver  et  al.  (c),  where  the  arbitrator  reserved 
to  himself  power  to  decide  upon  fiiture  differences,  that  is,  upon  matters 
which  had  not  been  and  could  not  have  been  in  dispute  at  the  time  of  the 
submission,  and  which  therefore  were  not  referred  to  him.  As  to  the 
37^.  \0s.  awarded  for  the  repairs  of  the  wharf,  it  clearly  comes  within  the 
terms  of  the  subm-ission,  and  was  awarded  upon  in  due  time,  and  the 
plaintiff's  claim  for  it  under  the  submission  cannot  be  invalidated  by  the 
fact  that,  with  the  assent  and  by  the  desire  of  the  other  party  as  well  as 
of  the  plaintiff,  the  only  other  matter  in  difference  was  separately  con- 
sidered and  awarded  upon  within  the  time  limited.  If  that  latter  matter 
has  been  well  awarded  upon,  it  is  consistent  with  the  other  claim,  and 
does  not  in  any  manner  over-rule  or  interfere  with  it.  If  it  has  not  been 
so  awarded  as  to  be  sued  for  under  the  submission  bond,  still  it  is  a 
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matter  which  by  consent  of  parties  was  withdrawn  from  the  consideration 
of  the  arbitrators,  and  it  can  be  no  answer  to  the  claim  for  what  was  well 
awarded,  that  another  claim  existed,  which  the  arbitrators  were  requested 
by  both  parties  not  to  include  in  their  award,  and  which  at  their  desire  they 
did  not  hear  on  the  same  day,  and  therefore  could  not  then  determine. 
We  think  the  cases  referred  to  by  the  plaintiff's  counsel  strengthen  the 
view  which  we  take  of  this  case,  and  we  can  find  no  decision  to  the  con- 
trary, except  upon  facts  very  distinguishable  in  substance  from  those 
which  are  now  before  us. 

Judgment  for  plaintiff. 


Vanorman  v.  Leonard. 

Where  in  case  for  the  infringement  of  a  patent,  the  defendant  pleaded  that  the 
invention  for  which  the  patent  had  been  obtained  was  not  a  new  invention, 
but  had  been  publicly  used  and  vended  in  a  foreign  country,  to  which  the 
plaintiff  replied  de  injuria.  Held,  that  the  plea  was  a  good  answer  to  the 
declaration,  but  that  the  replication  was  bad,  as  the  plea  was  in  denial  of  the 
right,  and  not  in  excuse  for  its  violation. 

Case  for  the  infringement  of  a  patent  for  an  invention.  Plea,  that  at 
the  time  of  the  making  and  granting  the  said  letters  patent,  the  plaintiff 
was  not  the  first  discoverer  of  the  said  alleged  invention,  but  on  the  con- 
trary thereof,  that  the  same  had  been  wholly  and  in  part  publicly  and 
generally  practised,  used  and  vended  at  Albany,  in  the  state  of  New  York, 
one  of  the  United  States  of  America,  before  the  said  supposed  discovery 
of  the  plaintiff,  and  before  the  making  and  granting  of  the  said  letters 
patent  to  him  in  that  behalf,  to  wit  on  &c.,  and  on  other  days  and  times 
between  that  day  and  the  date  and  grant  of  the  said  letters  patent,  by 
reason  whereof  the  rights,  privileges,  liberties,  benefits,  monopolies  and 
advantages,  by  the  said  letters  patent  granted,  were  at  the  time  of  making 
and  granting  the  said  letters  patent,  and  from  thence  hitherto  have  con- 
tinued to  be,  and  still  are,  wholly  void  and  of  no  effect,  and  the  same  are 
wholly  lost  and  forfeited  to  the  plaintiff ;  whereupon  at  the  said  several 
times  when,  &c.,  the  defendant  committed  the  said  grievances  as  he  law- 
fully might  for  the  cause  aforesaid;  verification.  Replication,  de  injuria. 
Special  demurrer ;  because  the  said  plea  is  not  pleaded  as  a  matter  of 
excuse  or  justification  admitting  any  prima  facie  right  in  the  plaintiff,  but 
is  a  denial  of  an}'^  right,  and  sets  up  a  distinct  right  and  interest  in  the 
defendant  to  do  the  acts  complained  of,  and  therefore  the  replication  de 
injuria  is  insufficient.    Joinder  in  demurrer. 

J.  Hillyard  Cameron  for  demurrer.  It  is  a  rule  now  too  well  settled 
to  be  shaken,  that  de  injuria  cannot  be  replied,  where  there  is  any  matter 
of  right  or  interest  set  up  by  the  defendant  in  himself,  which  constitutes 
a  direct  denial  of  the  right  or  interest  claimed  by  the  plaintiff.  Here  the 
plaintiff  claims  an  exclusive  right  to  make  and  vend  an  invention  which  he 
declares  is  new,  and  for  which  he  has  obtained  a  patent ;  the  defendant 
denies  its  novelty,  and  shews  that  the  ground  upon  which  the  patent  was 
granted  has  failed,  and  therefore  that  he  himself  has  a  perfect  right  to 
make  and  vend  the  same  description  of  article,  as  that  for  which  the 
plaintiff  demands  for  himself  an  exclusive  privilege.  The  Provincial 
Government  has  power  under  7  Geo.  IV.  ch.  5,  to  grant  letters  patent  for 
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inventions  under  certain  restrictions  on  the  grantee,  and  on  the  trial  of 
any  action  for  an  infringement  of  the  right,  the  patent  will  be  declared 
void,  if  it  appear  that  the  invention  was  not  new,  such  defence  being 
specially  pleaded  according  to  the  sixth  section  of  the  act.  Here  the 
defence  is  pleaded,  and  if  true,  avoids  the  patent.  This  is  a  direct  denial 
of  the  plaintiff's  right,  and  cannot  be  answered  by  the  general  replication 
de  ivjurid. 

SullivuTL,  for  plaintiff.  The  plea  is  only  of  matter  of  excuse,  and  not 
of  matter  of  right.  The  plaintiff  has  applied  for  and  obtained  his  patent 
in  the  manner  pointed  out  by  the  statute,  and  that  patent  can  be  avoided 
in  no  other  way,  than  that  which  the  statute  directs.  The  mere  fact  of 
the  invention  for  whjch  the  patent  was  procured  not  being  new,  is  not 
sufficient  to  destroy  the  patent ;  if  the  party  charged  with  its  infringe- 
ment wishes  to  destroy  it  on  that  account,  he  must  plead  it  as  a  defence. 
The  existence  of  the  patent  shews  a  prima  facie  right  in  the  patentee, 
which  can  only  be  affected  under  particular  circumstances,  and  in  a  par- 
ticular manner,  and  any  defence  arising  out  of  those  circumstances,  by 
•which  a  party  claims  to  exercise  the  same  invention  himself,  must  be 
matter  to  excuse  the  infringement  of  the  right  of  the  patentee,  and  not 
matter  in  denial.  But  if  it  should  be  held  that  the  replication  is  insuf- 
ficient, the  plaintiff  objects  to  the  plea,  which  affords  no  answer  to  the 
action.  The  defendant  says  that  the  invention  is  not  new,  because  it 
was  first  exercised  in  a  foreign  country ;  but  its  exercise  in  a  foreign 
country  cannot  prevent  its  being  claimed  as  a  new  invention  here.  Edge- 
bury  V.  Stephens,  (a)  is  an  authority  upon  that  point.  There  it  was  held 
if  an  invention  be  new  in  England,  a  patent  may  be  granted  for  it,  though 
it  was  practised  beyond  the  sea  before  ;  for  the  statute  speaks  of  new 
manufactures  within  this  realm,  and  if  they  be  new  here,  it  is  within  the 
statute,  which  was  intended  to  encourage  new  devices  useful  to  the  king- 
dom ;  and  whether  learned  by  travel,  or  by  study,  it  is  the  same  thing. 
That  reasoning  will  apply  here,  and  the  plea  therefore  affords  no  answer 
to  the  action. 

J.  Hillyard  Cameron^  in  reply. — Strictly  speaking,  according  to  the 
rule  of  court  on  the  subject  of  demurrers,  the  counsel  for  the  defendant 
cannot  be  heard  against  the  plea,  as  he  has  not  marked  any  objection  to 
it  in  the  margin  of  the  demurrer  books  that  he  has  put  in.  [Robinson, 
C.  J. — That  rule  is  for  the  convenience  of  the  court,  and  can  form  no 
ground  of  objection  for  the  parties,]  The  defendant  does  not  contend 
that  the  court  cannot  entertain  the  objection,  but  that  the  counsel,  who 
has  not  given  notice  of  it,  cannot  be  heard  in  its  support.  [Robinson, 
C.  J. — That  is  probably  the  case,  but  if  the  court  were  precluded  from 
giving  judgment  upon  any  substantial  defect  in  the  record,  because  it  was 
not  objected  to  by  counsel,  the  judgment  might  afterwards  be  reversed 
on  appeal.]  The  objection,  however,  is  not  important,  as  the  plea  is 
clearly  sufficient.  The  plaintiff's  counsel  has  not  noticed  the  distinction 
between  the  English  and  Provincial  statutes.  The  English  statute  speaks 
of  "  new  manufactures  within  this  realm,"  requiring  only  that  the  invention 
should  be  new  in  England,  whereas  the  provincial  statute  is  for  any  new 
invention  generally,  and  makes  the  patent  void,  if  "  the  thing  thus  secured 
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by  patent  was  not  originally  discovered  by  the  patentee,  but  had  been  in 
use,  or  had  been  described  in  some  public  work  anterior  to  the  supposed 
discovery  of  the  patentee."  Our  statute  requires  that  the  invention 
should  be  new  generally,  not  merely  new  within  the  province ;  and  as  the 
plea  alleges  that  the  supposed  new  invention  of  the  plaintilf  had  been  pub- 
licly used  and  vended  in  the  United  States  before  the  grant  of  his  patent, 
it  is  a  good  answer  to  the  action. 

Robinson,  C.  J. — The  defendant  denies  that  the  plaintiff  is  the  first 
discoverer  of  the  invention  for  which  he  has  obtained  a  patent,  to  this  the 
plaintiff  replies  de  injuria^  and  the  defendant  objects  to  the  replication  on 
special  demurrer,  because  the  plea  denies  the  right  of  the  plaintiff,  and 
does  not  merely  set  forth  matter  of  excuse.  The  plaintiff  contends  that 
while  the  patent  subsists  unimpeached,  it  gives  the  right,  and  the  plea 
therefore  is  of  matter  which  excuses  the  selling  imitations  in  disregard  of 
that  right,  and  he  refers  to  the  6th  clause  of  our  statute  7  Geo.  IV.  ch.  5, 
as  supporting  that  view.  He  also  objects  that  the  plea  is  in  truth  no 
defence,  for  that  it  is  no  objection  to  the  plaintiff's  claim  as  first  inventor, 
that  the  same  contrivance  had  been  used  abroad,  if  it  had  never  before 
been  introduced  here,  in  other  words,  that  the  first  introducer  into  this 
province  of  an  invention  known  abroad,  stands  here  as  the  first  inventor 
of  it.  The  defendant  objects  that  the  plaintiff  has  given  no  notice  of  an 
intention  to  object  to  the  plea,  and  cannot  therefore  be  heard  on  that 
point ;  and  he  further  contends  that  the  provincial  statute  is  clearly  con- 
fined in  its  operation  to  the  cases  of  persons  who  are  the  actual  original 
inventors  of  any  improvement,  &c.,  and  does  not  extend  to  those  who 
merely  import  the  improvement  from  abroad.  We  think  we  must  take 
that  view  of  the  statute,  though  upon  the  English  statute  2 1  Jac.  I  ch.  3, 
that  point  has  been  otherwise  decided  in  the  case  referred  to  in  the  argu- 
ment, and  in  other  cases.  Our  statute  does  not,  like  the  English  statute, 
speak  of  "new  manufactures  within  this  realm,"  on  which  the  court  founded 
the  decision  "  that  if  it  be  new  here^  it  is  within  the  statute."  On  the 
contrary,  it  requires  him  to  swear  that  he  is  the  true  inventor  or  discoverer 
of  the  art^  which  no  one  could  do  who  merely  imported  the  invention  of 
another ;  and  it  provides  expressly  in  the  sixth  clause  that  if  it  shall 
appear  on  any  trial  for  infringement  that  the  invention  was  not  originally 
discovered  by  the  patentee,  but  had  been  in  use  before,  or  had  been 
described  in  some  public  work,  then  the  patent  shall  be  held  void,  and  a 
verdict  rendered  for  the  defendant.  There  is  no  such  clause  as  this  in 
the  English  statute.  To  make  the  patent  void,  it  is  not  required  that 
the  invention  should  have  been  used  here,  or  described  in  a  book  published 
here.  The  same  grounds  of  policy  may  exist  here  as  in  England,  for 
extending  the  benefit  of  protection  by  a  patent  to  the  introducer  of  an 
improvement  from  abroad,  and  in  that  case  the  legislature  might  do  well 
to  enlarge  their  enactment.  We  are  of  opinion  that  the  act  which  they 
have  passed  is  not  so  extensive  as  to  embrace  such  cases,  and  they  seem 
clearly  to  have  so  understood  it  themselves,  for  a  few  years  aflerwards 
they  passed  an  act  (11  Geo.  IV.  ch.  34)  giving  to  one  Thomas  Horner, 
who  was  a  co-inventor  with  a  foreigner  of  a  new  and  improved  machine 
for  threshing  grain,  the  same  protection  as  he  could  have  had  "  if  he  had 
been  the  original  inventor  of  the  said  improvement."  The  preamble  of  that 
statute  also  shews  that  the  legislature  did  not  intend  or  consider  that  a 
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patent  right  could,  under  the  former  law,  be  granted  to  any  but  the  actual 
original  inventor.  We  have  noticed  this  objection  urged  to  the  plea, 
because  it  is  a  matter  of  general  interest  that  the  substantial  effect  of  this 
statute  should  be  settled  and  known ;  and  it  would  be  absurd  in  the 
court  to  give  judgment  in  the  defendant's  favour  upon  this  demurrer,  if 
his  plea  merely  set  forth  matter  which  could  be  no  defence  in  whatever 
form  it  had  been  pleaded.  Upon  the  point  taken  in  the  demurrer,  we 
think  the  plaintiff  must  fail,  for  that  his  replication  of  de  injuria^  is  not 
admissible  as  an  answer  to  this  plea.  In  Chitty  junior's  precedents,  we 
find  forms  of  pleading  to  such  actions  as  the  present,  that  the  invention 
was  not  new ;  that  it  was  of  no  public  benefit,  &c. ;  and  other  pleas  which 
would  go  to  deny  the  right  to  a  patent ;  and  to  these  pleas,  the  plaintiff 
replies,  that  the  invention  was  new,  that  it  was  useful,  &c.,  thereby  ten- 
dermg  an  issue  specifically  on  the  fact  pleaded  ;  certainly  the  plea  here 
pleaded  denies  the  plaintiff's  right,  and  is  not  mere  matter  of  excuse.  The 
sixth  clause  of  the  statute  expressly  makes  the  patent  void,  if  granted  for 
a  discovery  not  in  fact  new,  and  that  places  the  plaintiff  in  the  same 
situation,  as  if  he  had  no  patent  to  sue  upon.  The  plea  does  not  merely 
allege  a  cause  for  disregarding  the  plaintiff's  right,  it  denies  that  he  has 
any  such  right,  and  amounts  to  a  claim  of  right  in  the  defendant  himself 
to  do  what  he  did,  as  being  an  act  in  no  way  prohibited.  In  the  absence 
of  any  authority  or  precedent  cited  for  such  a  replication,  we  are  of 
opinion  that  we  cannot  allow  it. 

Judgment  for  defendant. 


Doe  Clarkson  v.  Haskiins. 

In  ejectment  by  one  tenant  in  common  against  another,  if  it  be  shewn  that  the 
common  consent  rule  has  been  entered  into,  proof  of  an  actual  ouster  is  dis- 
pensed with. 

In  this  cause,  which  was  tried  at  the  last  Home  District  Assizes,  it  was 
proved  that  the  lessor  of  the  plaintiff,  and  one  Boyd,  were  joint  tenants 
of  the  premises  in  question,  for  a  term  of  years,  and  that  Boyd,  without 
the  assent  or  knowledge  of  Clarkson,  demised  to  the  defendant.  In 
January,  1844,  which  was  after  action  brought,  and  long  after  the  demise 
laid  in  the  declaration,  Clarkson  demanded  possession.  There  was  no 
ground  for  contending  that  the  defendant  held  otherwise  than  adversely 
against  Clarkson,  as  regarded  his  interest  in  the  premises ;  but  the  defen- 
dant urged  that  the  lessor  of  the  plaintiff  must  shew  that  there  was  a 
demand  of  possession  before  action  brought,  to  constitute  an  actual  ouster ; 
proof  of  which  was  necessary  in  an  ejectment  by  one  tenant  in  common 
against  another.  To  this  objection  the  plaintiff's  counsel  replied,  that 
the  defendant  had  entered  into  the  ordinary  consent  rule,  in  which  he  had 
admitted  an  ouster,  and  that  had  it  been  his  intention  to  have  relied  on 
the  want  of  an  actual  ouster,  he  should  have  obtained  leave  to  enter  into 
a  special  consent  rule,  without  admitting  ouster ;  but  as  the  case  stood, 
the  ouster  was  admitted.  Upon  this  state  of  facts,  a  verdict  was  rendered 
for  the  defendant,  with  leave  to  move  to  enter  a  verdict  for  the  lessor  of 
the  plaintiff,  if  the  court  should  be  of  opinion  that  he  ought  to  have  been 
allowed  to  recover. 
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Crooks  having  accordingly  obtained  a  rule  nisi  to  enter  the  verdict  for 
the  lessor  of  the  plaintiff, 

J.  Dvggan^  and  Vankoughnet,  shewed  cause. — The  defendant  was  enti- 
tled to  a  notice  to  quit,  before  the  lessor  of  the  plaintiff  could  treat  him 
as  a  trespasser.  He  is  in  under  the  same  right  as  Boyd,  and  ought  to 
have  all  the  privileges  extended  to  him  that  would  have  been  extended 
to  Boyd.  It  cannot  be  successfully  contended  that  Boyd  had  not  a  right 
to  lease  his  share  to  the  defendant ;  and  when  he  did  so,  that  constituted 
as  it  were  a  severance  of  the  joint  tenancy,  but  left  the  lessee  in  rightful 
possession,  which  could  not  be  disturbed  unless  by  notice  to  quit,  or  by 
refusal  to  recognize  the  other  title,  when  payment  of  rent,  or  possession, 
was  demanded. 

Crooks,  in  support  of  the  rule. — The  defendant's  counsel  seem  to  have 
forgotten  the  effect  of  the  consent  rule,  which  admits  the  ouster  between 
the  parties,  and  enables  the  lessor  of  the  plaintiff  to  recover  notwithstand-' 
ing  the  objections  which  have  been  urged  against  him.  It  is  laid  down 
in  Adams  Eject.  3  ed.  263,  in  reference  to  the  consent  rule,  "  this  consent 
rule  will  be  sufficient  to  prevent  a  nonsuit  for  want  of  a  real  lease,  and  of 
a  real  entry  and  ouster  by  the  defendant.  When,  therefore,  an  ejectment 
is  brought  by  a  joint  tenant,  parcener  or  tenant  in  common  against  his 
companion  (to  support  which  an  actual  ouster  is  necessary)  the  defendant 
ought  to  apply  to  the  court  for  leave  to  enter  into  a  special  rule,  requiring 
him  to  confess  lease  and  entry  at  the  trial,  but  not  ouster  also,  unless  an 
actual  ouster  of  the  plaintiff's  lessor  .by  him  the  defendant  should  be 
proved."  Doe  dem.  White  v.  Cuff,  («)  Doe  Hellings  v.  Bird,  (b)  Doe 
dem.  Wawn  v.  Horn,  (c)  are  authorities  to  the  same  effect. 

Robinson,  C.  J. — It  is  clear  on  the  authority  of  several  cases  to  which 
we  were  referred,  and  particularly  Doe  dem  White  v.  Cuff,  that  when  the 
tenant  has  entered  into  the  common  consent  rule,  in  a  case  like  this,  there 
is  no  necessity  to  give  evidence  of  an  actual  ouster.  One  of  two  joint- 
tenants  may  lease  his  share  to  a  stranger  without  the  concurrence  of  the 
other,  or  if  he  make  a  lease  of  the  whole  it  is  good  fbr  his  part,  but  such 
demise  is  a  severance  of  the  jointure,  and  the  lessee  has  clearly  a  right  of 
possession,  and  cannot  be  ejected  unless  upon  demand  of  payment  of  the 
portion  of  rent  due  to  the  other,  or  a  demand  to  be  let  into  possession, 
he  denies  the  title  of  the  other,  in  which  case  the  other  tenant  in  common 
can  maintain  ejectment  for  his  interest.  Here  when  Haskins  went  into 
possession  under  the  demise  from  Boyd,  he  is  to  be  looked  upon  only  as 
holding  possession  in  the  same  manner  as  Boyd  himself  had  a  right  to  da, 
acknowledging  the  title  of  Clarkson,  and  answerable  to  him  for  a  moiety 
of  the  profits,  but  then  he  admits  by  the  consent  rule,  that  he  ousted  his 
co-tenant,  and  that  entitles  the  latter  to  bring  ejectment  for  his  moiety. 
Doe  dem  Gigner  v.  Roe  (d),  is  a  case  like  this,  in  which  one  of  the 
co-partners  had  demised  to  a  stranger,  and  the  other  brought  ejectment 
against  the  lessee,  and  then  the  defendant  obtained  leave  to  confess  lease 
and  entry  only,  without  confessing  ouster,  in  order  to  throw  upon  the 
lessor  of  the  plaintiff  the  necessity  of  proving  an  actual  ouster.  The 
plaintiff,  in  our  opinion,  is  entitled  to  the  postea.    There  can  be  no 


(a)  1  Camp.  13. 
(d)  2  Taunt.  397. 


(b)  11  East.  50. 


(c)  3  M.  &  W.  333. 
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question  about  a  demand  of  possession  being  unnecessary  for  any  other 
purpose  than  to  make  the  refusal  proof  of  an  ouster  of  the  tenant  in 
common,  if  the  consent  rule  had  not  confessed  it,  because  it  is  not  the 
object  of  this  action  to  dispossess  the  defendant  of  the  interest  which  he 
could  take  under  Boyd,  which  is  all  he  had  any  pretence  for  holding  :  as 
to  the  moiety  of  the  other  party,  he  never  had  any  pretence  for  possessing 
that,  and  therefore  no  demand  of  possession  can  be  required. 

Rule  absolute. 


t)oE  Wheeler  v.  Mc Williams. 

The  certificate  of  marriage  by  a  magistrate  in  the  following  form :  "  I  do  hereby 
certify  that  I  have  this  day  married  A.  B.  to  C.  D.,  according  to  the  Church 
of  England,"  dated  in  1801,  with  proof  of  cohabitation  and  reputation,  but 
without  proof  of  publication  of  banns,  held  sufficient  to  establish  the  marriage 
against  the  evidence  of  cohabitation  and  reputation  of  marriage  with  another 
person,  alive  at  the  time  of  the  second  marriage;  defects  inform  in  such  cases 
being  cored  by  11  Geo.  IV.  ch.  36. 

Ejectment  for  lot  12,  3rd  concession,  township  of  King.  At  the  trial, 
the  lessor  of  the  plaintiff  made  title  as  the  eldest  brother  and  heir  at  law 
of  one  Hephzibat  Wheeler,  the  grantee  of  the  crown.  The  patent  issued 
in  1802,  granting  the  land  to  Hephzibat  Mc Williams,  daughter  of 
Ephraim  Wheeler,  and  wife  of  Caleb  McWilliams.  The  defendant  is  the 
son  of  the  grantee,  holding  under  a  conveyance  from  his  elder  brother, 
whose  title  depended  upon  the  sufficiency  of  the  evidence  to  prove  that 
he  had  been  born  in  laVs^ful  wedlock.  For  this  purpose,  the  defendant 
produced  a  certificate  flora  Robert  Baldwin,  Esq.,  formerly  a  magistrate 
in  the  Home  District,  dated  31st  May,  1801,  in  these  words:  "  I  do 
hereby  certify  that  1  have  this  day  married  Mr.  Caleb  McWilliams  of 
Oswegatchie  to  Hepsebeth  Wheeler,  according  to  the  Established  Church 
of  England.  Dated  31st  May^  1801.  Robert  Baldwin,  J.  P."  It  was 
proved  also  that  the  father  of  the  defendant,  one  Caleb  McW^illiams,  had 
admitted  to  a  witness  that  he  Was  lawfully  married  to  Hephzibat  Wheeler. 
On  the  part  of  the  lessor  of  the  plaintiff  it  was  then  proved,  that  long 
before  1801,  Hephzibat  Wheeler  and  one  Burton  lived  together  for  some 
years  as  man  and  wife,  and  were  reported  to  be  lawfully  married ;  that 
the  father,  who  was  since  dead,  stated  that  they  had  been  married ;  and 
a  witness,  who  knew  them  while  they  were  Hving  together  as  man  and 
wife,  swore  that  she  had  had  their  marriage  certificate  in  her  possession, 
and  that  it  was  burnt  in  her  house,  but  she  could  not  describe  its  contents ; 
nor  was  it  in  any  manner  proved,  when  or  by  whom  the  marriage  had 
been  solemnized.  It  was  proved  further,  that  Burton  and  this  Hephzibat 
Wheeler  had  separated,  after  living  some  years  together  as  man  and  wife, 
that  she  lived  then  for  a  short  time  in  a  state  of  adultery  with  one  Holt, 
and  afterwards  lived  with  Caleb  McWilliams,  sometime  before  1801,  the 
date  of  Mr.  Baldwin's  certificate,  and  from  thence  till  the  time  of  her 
death,  which  happened  recently.  She  had  several  children  by  McWilliams. 
The  lessor  of  the  plaintiff  also  called  Caleb  McWiUiams,  who  swore,  that 
he  knew  Burton,  who  had  been  a  soldier  serving  in  the  same  regiment  in 
this  country  as  himself,  that  Burton  and  Hephzibat  Wheeler  were  then 
living  together  as  man  and  wife,  and  were  reputed  to  be  such ;  that  bo  th 
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declared  they  had  been  married  below  Cornwall,  which  Wheeler,  the  father 
of  the  woman,  confirmed.  He  also  swore  that  they  were  afterwards 
separated,  and  after  the  separation,  and  while  Burton  was  still  living,  be 
was  married  to  her,  by  Mr.  Baldwin,  then  a  justice  of  the  peace,  as  they 
were  passing  through  the  country,  without  any  publication  of  banns* 
Burton  died  only  a  few  years  ago.  On  this  evidence  the  learned  judge 
directed  the  jury  that  the  point  for  them  to  determine  was,  whether  Heph- 
zibat  Wheeler  had  really  been  the  wife  of  Burton ;  for  if  she  had  been, 
then  of  course  the  subsequent  inter-marriage  with  Mc Williams  could  not 
have  been  legal,  and  the  lessor  of  the  plaintiff  as  her  brother  would  suc- 
ceed to  the  estate ;  but  that  if  she  was  not  the  wife  of  Burton,  then  that 
the  effect  of  the  statute  1  Will.  IV.  ch.  36,  was  to  cure  any  informality 
in  the  marriage  solemnized  by  Mr.  Baldwin,  and  the  defendant's  brother, 
as  the  issue  of  that  marriage,  would  be  entitled  to  the  estate,  as  the 
heir  of  the  grantee  of  the  crown,  and  from  him  the  defendannt  claim- 
ed.   The  jury  found  for  the  plaintiff. 

J.  Duggan  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds 
that  the  verdict  was  contrary  to  law  and  evidence,  and  for  misdirection. 

Sullivan  shewed  cause. — ^It  was  not  necessary  for  the  lessor  of  the 
plaintiff  to  go  into  any  evidence  on  the  subject  of  the  alleged  marriage  of 
Hephzibat  Wheeler  with  Mc  Williams  in  the  first  instance,  as  proof  of  his 
claim  as  heir  at  law  of  the  grantee  of  the  crown,  was  sufficient  to  establish 
his  title  prima  facie.  The  defendant  then  endeavours  to  destroy  the 
effect  of  that  title,  by  shewing  a  marriage  of  the  grantee  of  the  crown,  and 
that  the  estate  is  now  held  under  a  title  derived  from  the  eldest  son  under 
that  marriage ;  but  there  was  no  valid  proof  of  that  marriage,  and  circum- 
stances were  shewn,  that  supposing  that  it  even  had  been  contracted 
properly  in  point  of  form,  yet  that  it  could  not  legally  have  taken  place, 
as  the  woman  had  before  been  married  to  Burton,  who  was  living  at  the 
time  of  the  second  marriage  to  McWilliams.  The  marriage  to  Burton  is 
proved  by  McWilliams  himself,  who  also  proves,  that  with  the  knowledge 
of  that  marriage,  and  in  Burton's  life  time,  he  married  his  wife.  That 
first  marriage  is  also  proved  by  evidence  of  reputation,  which  is  quite  suf- 
ficient in  such  cases,  and  by  the  admissions  of  the  various  parties  who  are 
interested  in  it.  There  can  be  no  doubt  that  McWilliams  was  a  good 
witness.  Doe  dem.  Fleming  v.  Fleming,  (a)  is  an  authority  to  support 
his  testimony.  But  even  if  the  marriage  with  Burton  is  considered  not 
to  be  sufficiently  established,  there  is  not  legal  evidence  of  the  marriage 
with  McWilliams.  The  only  authority  that  a  justice  of  the  peace  could 
have  to  marry,  must  have  been  given  him  by  statute,  but  no  statute  can 
be  found  to  meet  the  circumstances  of  the  case ;  the  only  one,  under 
which  it  could  be  contended  that  the  justice  contemplated  acting,  was 
the  33  Geo.  III.  ch.  5,  but  that  requires  certain  ceremonies  to  be  adopted, 
which  are  not  shewn  to  have  been  attended  to  here ;  and  the  subsequent 
statute  11  Geo.  IV.  ch.  36,  cannot  have  the  effect  of  legalizing  a 
marriage,  of  which  it  can  hardly  be  said  that  there  is  any  of  the  requisite 
proof  whatever. 

R.  E.  Bums  and  J.  Duggan^  in  support  of  the  rule.  McWilliams 
should  not  have  been  admitted  as  a  witness  at  the  trial.  It  is  contrary 
to  public  policy  that  the  testimony  of  the  father  should  be  received  to 


(a)  4  Bing.  266. 
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bastardize  his  issue,  and  although  his  evidence  was  not  objected  to  at  the 
time,  yet  if  it  was  clearly  inadmissible,  its  introduction  would  be  a  strong 
additional  ground  in  support  of  the  motion  for  a  new  trial.  There  is  no  evi- 
dence to  establish  a  prior  legal  marriage  between  Hephzibat  Mc Williams 
and  Burton  ;  there  is  nothing  but  cohabitation  and  reputation,  on  which 
the  plaintiff  can  rely,  but  as  they  constitute  only  presumptive  evidence, 
the  presumption  cannot  be  allowed  to  prevail  in  favour  of  that  marriage, 
when  there  are  equally  strong  presumptions  against  it,  for  the  evidence 
shews  cohabitation,  not  with  one,  but  with  three,  and  therefore  the  usual 
presumption  in  cases  of  cohabitation  cannot  be  allowed  to  prevail.  The 
doctrine  of  conflicting  presumptions  is  well  explained  in  The  King  v.  The 
Inhabitants  of  Twining  (a),  The  King  v.  The  Inhabitants  of  Bathwick  (J), 
and  The  King  v.  The  Inhabitants  of  Harborne  (c),  and  although  the  last 
case  might  appear  at  first  view  against  the  defendant,  yet  on  examination 
it  will  be  found  in  his  favour.  As  far  as  presumptions  can  extend,  they 
are  in  favour  of  the  marriage  with  Mc  Williams,  because  to  establish  that 
marriage  there  is  the  additional  proof  of  the  certificate  of  Mr.  Baldwin, 
the  genuineness  of  which  has  not  been  disputed,  and  which  established  a 
marriage  in  fact,  and  if  any  informalities  existed  in  the  manner  in  which 
it  was  solemnized,  they  are  cured  by  the  express  words  of  the  statute 
1 1  Geo.  IV.  ch.  36,  which  was  passed  to  obviate  the  difficulties  and 
remove  the  doubts  that  might  arise  in  cases  similar  to  the  present.  Upon 
this  view  of  the  law  the  charge  of  the  learned  judge  to  the  jury  was  incor- 
rect, and  the  defendant  should  therefore  have  a  new  trial  without  costs. 

Robinson,  C.  J. — If  the  plaintiff  in  this  case  had  been  claiming  as  the 
heir  of  the  alleged  marriage  with  Burton,  there  can  be  no  doubt  that  the 
evidence  which  was  given  of  that  marriage  would  have  been  sufficient  to  make 
out  a  prima  facie  case.  It  is  such  proof  of  marriage  by  reputation,  and  by 
the  actual  living  together  of  the  parties  as  man  and  wife,  as  is  frequently 
given,  and  it  is  received  as  satisfactory  unless  something  is  shewn  on  the 
other  side  to  impeach  it.  But  it  was  correctly  said  in  the  argument, 
that  proof  of  that  marriage  formed  no  part  of  the  plaintiff's  case.  He 
claimed  as  the  elder  brother  and  heir  of  the  grantee  of  the  crown,  and 
when  he  had  proved  her  death,  and  his  relationship  to  her,  he  had  made 
out  prima  facie  his  right  to  inherit.  The  defendant  met  this  by  attempt- 
ing to  shew  that  the  grantee  of  the  crown  had  been  married  to  one  Caleb 
Mc  Williams,  and  had  left  issue  by  him,  who  would  of  course  be  entitled 
to  inherit  in  preference  to  the  brother.  Then  for  the  first  time  it 
became  material  for  the  plaintiff  to  give  evidence  of  the  alleged  prior 
marriage  to  Burton,  and  to  shew  that  he  was  living  at  the  time  the  mar- 
riage was  stated  to  have  been  contracted  with  McWilliams,  and  for  many 
years  afterwards,  and  one  question  in  the  case  is,  whether  the  evidence 
that  was  given  of  a  marriage  with  Burton  could  be  legally  accepted  as 
sufficient,  considering  the  circumstances  under  which  that  evidence  was 
offered,  and  for  what  purpose.  So  far  as  regards  the  mere  fact  of  the 
woman's  cohabitation  with  Burton,  the  case  is  this :  she  lived  with  him 
some  time  as  his  wife,  then  left  him  and  lived  in  the  same  manner  with 
Holt,  and  afterwards  lived  many  years  with  McWilliams,  by  whom  she 
had  several  children,  and  all  this  during  Burton's  life  time.    So  far  as 


(a)  2  B.  &  Al.  386.       (6)  2  B.  &  Ad.  639.       (c)  2  Ad.  &  El.  540. 
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cohabitation  alone  supplies  proof  of  marriage,  here  are  conflicting  pre- 
sumptions, and  the  same  inference  that  would  shew  Burton  to  be  her 
husband,  would  shew  her  to  have  had  three  husbands  all  living  at  the 
same  time.  It  is  manifest,  that  as  in  the  case  of  estoppel  against  estop- 
pel, we  have  here  one  presumption  destroying  another,  with  this  difference 
indeed,  that  the  presumption  from  mere  cohabitation  is  much  less  strong 
to  support  the  first  marriage  than  the  second,  since  we  can  hardly  sup- 
pose that  if  she  had  in  fact  been  the  wife  of  Burton  she  would  have  in- 
creased the  guilt  and  danger  of  marrying  a  second  time  during  his  life  ; 
while,  on  the  other  hand  the  presumption  that  she  would  not  have  lived 
with  Burton  as  his  wife  unless  she  had  been  actually  so,  no  longer  holds, 
when  we  find  her  cohabiting  ift  the  same  manner  with  one  person  after 
another.  With  regard  to  presumptions  of  this  kind,  the  maxim  is 
*'  Stabitur  presumptio  donee  probetur  in  contrarium."  The  presumption 
need  not  be  encountered  by  direct  evidence,  it  is  sufficient  to  shew  cir- 
cumstances that  rebut  the  general  probability  (Pothier  on  Obligations, 
2  vol.  333) ;  and  it  is  expressly  held,  that  although  in  respect  to 
marriage,  cohabitation  and  general  reputation  are  usually  regarded  as 
sufficient  evidence,  without  any  necessity  for  an  actual  marriage  being 
proved,  yet  that  an  exception  prevails  in  respect  to  actions  for  adultery 
and  indictments  for  bigamy,  for  the  court  will  not  presume  facts  which 
tend  to  prove  a  person  guilty  of  a  crime.  It  was  on  this  principle  that 
The  King  v.  Inhabitants  of  Twining  (a),  was  decided,  and  the  other 
cases  to  the  same  effect.  But  thep  it  is  argued,  that  this  ground  for 
exacting  direct  evidence  of  a  marriage  with  Burton  fails  ;  1st,  Because  the 
fact  of  a  subsequent  marriage  with  McWilliams  was  not  proved ;  and 
2ndly,  That  it  was  disproved  by  the  evidence  of  McWilliams  himself,  who 
shewed  it  to  have  been  illegally  solemnized,  and  a  mere  pretended  marriage. 
Now  upon  that  point,  it  is  my  opinion,  that  the  fact  of  marriage  with  Mc 
W^illiams  was  sufficiently  proved  to  enable  the  issue  of  such  alleged  mar- 
riage to  make  good  his  title  in  the  first  instance  against  any  person  claiming 
as  the  brother  and  heir  of  the  grantee  of  the  crown.  There  was  not 
only  cohabitation  for  many  years  shewn,  and  reputation  of  marriage,  but 
marriage  in  fact  proved  by  the  production  of  the  certificate  of  the  justice 
of  the  peace  who  had  by  law  performed  the  ceremony,  and  by  the 
evidence  of  McWilliams  himself,  the  alleged  husband,  whose  evidence  was 
given  upon  the  trial.  As  to  the  certificate,  it  was  a  document  more  than 
thirty  years  old,  produced  in  evidence  by  the  defendant  claiming  under 
the  alleged  marriage.  The  genuineness  of  the  certificate  indeed  was 
proved,  and  is  not  disputed.  It  is  not  the  kind  of  proof  which  the  stat. 
33  Geo.  III.  eh.  5,  makes  evidence  of  such  marriage,  still  I  am  not  pre- 
pared to  say,  that  it  was  not  admissable,  as  corroborative  of  other  evidence 
from  reputation,  and  of  McWilliams  himself  It  was  a  declaration  under 
the  hand  of  a  public  officer,  who  is  now  dead,  of  his  having  done  a 
certain  act  which  he  was  specially  authorized  by  law  to  do.  But  here 
there  is  the  further  evidence  of  McWilliams  himself :  he  and  Hephzibat 
Wheeler  had  lived  together  for  many  years  as  man  and  wife,  always 
passing  as  such  till  she  died.  They  had  many  children  during  their 
cohabitation.    The  very  estate  now  in  question  was  granted  by  letters 
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patent  to  her  by  the  name  of  Hepsibat  McWilliams,  desciibing  her  as  the 
wife  of  Caleb  McWilliams,  and  as  her  husband  he  had  enjoyed  this 
estate  as  in  right  of  his  wife.  Now  he  comes  into  court  and  swears,  that 
he  was  married  by  the  magistrate,  but  without  that  publication  of  banns 
which  the  law  requires.  The  fact  of  a  marriage  being  publicly  solemnized 
by  a  person  having  competent  authority  is  thus  proved  by  clear  testi- 
mony. McWilliams  stands  in  no  favourable  situation  when  he  comes 
forward  declaring  his  own  infamy  by  endeavouring  to  prove  that  at  the 
time  he  married  this  woman  she  had  a  husband  living,  and  that  he  knew 
it ;  still  although  the  effect  of  his  being  believed  upon  this  point,  or  upon 
the  fact  stated  of  the  non-publication  of  banns,  would  be  to  bastardize 
his  own  issue,  I  apprehend  his  evidence  could  not  on  that  ground  be 
excluded.  The  law,  it  is  true,  will  not  allow  a  man  to  prove  his  own 
child  illegitimate  by  giving  evidence  of  non-access,  but  that  is  an  excep- 
tion resting  on  a  particular  ground ;  that  the  jury  however,  were  bound 
to  believe  him  or  ought  to  have  believed  him  in  opposition  to  the  pre- 
sumption that  the  magistrate,  who  had  at  the  time  certified  the  marriage, 
and  who,  it  is  not  disputed,  did  marry  him,  would  do  his  duty  perfectly, 
is  more  than  can  be  said.  In  the  case  of  Wilkinson  v.  Payne,  (a)  Lord 
Kenyon,  adverting  to  a  late  case  of  Standen  v.  Standen,  which  is  not 
reported,  says  that  "the  real  decision  in  Standen  v.  Standen,  proceeded 
on  the  ground  of  discrediting  the  witness,  who  swore  to  impeach  his  own 
marriage."  I  must  say  that  if  the  case  had  turned  wholly  on  this  point 
of  McWilliams'  evidence,  I  think  that  the  jury  would  have  done  well  to 
imitate  what  was  approved  of  by  Lord  Kenyon  and  Sir  David  Evans,  and 
to  have  presumed  in  favor  of  the  regularity  of  the  marriage,  notwithstand- 
ing the  husband  had  thus  been  brought  to  impeach  it.  But  the  case  in 
that  point  stands  on  stronger  ground,  for  it  was  rightly  observed  by  the 
learned  judge  who  tried  this  cause,  that  if  the  marriage  was  publicly 
solemnized  by  a  justice  of  the  peace,  we  must  now  under  the  provisions 
of  our  statute  11  Geo.  IV.,  ch.  36,  hold  it  to  be  good  and  valid  in  law, 
for  that  statute  expressly  enacts,  "  that  the  marriages  of  all  persons  not 
being  under  canonical  disqualification,  that  have  been  publicly  contracted 
in  this  province  before  any  justice  of  the  peace  before  the  passing  of  that 
act,  shall  be  thereby  confirmed,  and  considered  good  and  valid  in  law," 
any  law  or  usage  to  the  contrary  notwithstanding.  This  was  clearly 
meant  to  cure  want  of  form  in  the  marriage,  and  the  moment  McWilliams 
swore  that  he  had  been  publicly  married,  he  disabled  himself  from  setting 
up  any  defect  in  the  publication  of  banns,  as  invalidating  the  marriage. 
All  then  turned  upon  whether  this  marriage,  which  would  be  clearly  good 
if  the  parties  were  capable  of  contracting  it,  was  in  fact  shewn  to  be  void 
by  proof  of  a  former  legal  marriage  with  Burton.  In  my  opinion,  the 
evidence  that  was  given  of  that  alleged  marriage  was  not  such  as  war- 
ranted the  jury  in  giving  effect  to  it  as  an  actual  marriage,  so  as  to  treat 
the  marriage  afterwards  solemnized  as  illegal.  There  ought,  therefore, 
in  my  opinion,  to  be  a  new  trial. 

Jones,  J. — The  right  of  the  lessor  of  the  plaintiff  to  recover  in  this 
case  depends  upon  the  legality  of  the  marriage  between  Caleb  McWilliams 
and  Hephzibat  Wheeler.  This  marriage  it  was  contended  by  the  plaintiff 
was  illegal,  upon  two  grounds ;  first,  because  she  had  been  previously 
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married  to  one  Burton,  who  was  alive  when  she  again  married  McWilliams; 
and  secondly,  that  the  marriage  with  McWilliams  was  not  legally  solem- 
nized. At  the  trial,  which  took  place  before  me  at  the  last  autumn 
assizes  for  this  district,  the  lessor  of  the  plaintiff,  who  was  proved  to  be 
the  eldest  brother  of  Hephzibat  Wheeler,  endeavoured  to  destroy  the 
validity  of  her  marriage  with  McWilliams,  by  proof  of  the  former  marriage 
with  Burton.  The  evidence  to  establish  that  marriage  was,  the  cohabita- 
tion and  declaration  of  the  parties,  and  the  testimony  of  McWilliams, 
whose  own  marriage  was  established  by  the  certificate  of  Mr.  Baldwin, 
without  any  proof  of  the  public  notice  required  by  33  Geo.  III.  ch.  5,  sec. 
3,  having  been  given.  Notwithstanding  this  omission,  I  considered  the 
marriage  as  legalized  by  11  Geo.  IV.  ch.  36,  if  there  had  not  been  a  pre- 
vious marriage  ;  and  the  case  went  to  the  jury  to  determine,  whether 
there  had  been  such  previous  marriage  or  not.  This,  as  I  have  before 
stated,  was  proved  by  presumptive  evidence  alone,  that  is  cohabitation 
and  the  declaration  of  the  parties,  which  is  settled  to  make  out  a  prima 
facie  case,  and  is  always  received  in  questions  of  pedigree,  and  which  I 
considered  at  the  trial  as  sufficient  in  this  case  to  enable  the  lessor  of  the 
plaintiff  to  recover,  and  I  so  directed  the  jury.  In  this  I  think  the 
direction  was  wrong,  and  that  I  should  have  left  it  open  to  them  to  find 
that  no  marriage  had  taken  place,  notwithstanding  the  presumptive  evi- 
dence given,  fiom  the  circumstance  of  the  subsequent  marriage  in  fact 
proved,  between  Hephzibat  and  McWilliams,  their  living  together  from 
that  time  until  Hephzibat's  death,  a  period  of  upwards  of  forty  years, 
during  which  they  had  a  large  family,  and  the  frequent  declarations  of 
McWilliams  that  they  were  man  and  wife.  I  therefore  concur  in  the 
opinion  that  a  new  trial  should  be  had,  in  order  that  the  case  may  be 
submitted  to  another  jury,  under  a  different  direction.  It  was  contended 
on  the  argument,  that  McWilliams's  testimony  was  inadmissible,  but  I 
think  the  objection  is  not  good.  He  is  not  incompetent  from  interest ; 
his  interest  is  the  other  way.  By  the  recovery  of  the  lessor  of  the  plain- 
tiff, he  gains  nothing ;  by  defeating  his  claim,  and  establishing  the  right 
of  the  defendant,  he  gains  a  life  estate  in  the  premises,  as  tenant  by 
courtesy.  Neither  is  he  incompetent  upon  the  ground  of  his  marriage 
with  Hephzibat.  The  policy  of  the  law  is,  that  a  husband  or  wife  shall 
not  be  able  to  give  evidence  to  criminate  the  other.  Here  the  wife  is 
dead ;  but  suppose  it  a  case  in  which  the  question  would  arise  while  she 
was  living.  The  testimony  of  McWilliams  does  not,  by  dispronng  the 
marriage,  establish  her  criminality  in  any  manner ;  and  certainly  when  a 
mother  can  be  called  to  prove  the  legitimacy  and  heirship  of  her  son  to 
his  deceased  father,  she  may  be  called  to  prove  the  contrary. 

McLean,  J. — The  verdict  ought  to  be  set  aside.  Any  informality  in 
McWilliams's  marriage  was  cured  by  the  11  Geo.  IV.  ch.  36,  and  there 
was  not  sufficient  evidence  to  establish  the  prior  alleged  marriage  with 
Burton.  Rule  absolute,  without  costs. 


Doe  Andebson  v.  Todd  et  al. 
The  stat  9  Geo.  II.  c.  36,  relating  to  charitable  uses,  is  in  force  in  Upper  Canada. 

Ejectment.  The  lessor  of  the  plaintiff  proved  title  as  heir  at  law  to 
one  Robert  Anderson,  deceased,  to  the  premises  in  question.  The 
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defendants  claimed  as  executors  and  trustees,  under  the  will  of  the  same 
Anderson,  by  which,  after  other  bequests,  he  devised  as  follows  :  "  I  leave 
all  my  property,  lands  and  chattels,  in  trust  to  my  executors,  namely, 
brothers  Richard  Bloomfield  and  Oliver  Todd,  to  be  appropriated  to  the 
use  of  the  Canadian  Wesleyan  New  Connexion  Body  of  Missionaries  in 
Africa,  or  any  other  body  my  executors  shall  choose,  so  that  my  little 
mite  may  be  forwarded  to  the  above  institution.  My  lands  not  to  be 
sold,  but  let  for  a  term  of  years,  to  those  who  may  give  proper  security 
for  the  fulfilment  of  every  engagement.  I  allow  my  Executors,  brothers 
Richard  Bloomfield  and  Oliver  Todd,  to  have  proper  men  chosen  on  their 
demise,  men  hating  covetousness,  that  the  business  may  go  on  in  proper 
order,  hoping  under  God  to  enlighten  the  dark  minds  of  the  poor  degraded 
people  until  eternity,"    The  jury  having  found  for  the  lessor  of  the  plaintifi^, 

Bell  obtained  a  rule  nisi  for  a  new  trial,  for  misdirection,  and  the  ver- 
dict being  contrary  to  law  and  evidence,  and  contended  the  statutes  of 
charitable  uses  and  mortmain  acts,  were  not  in  force  in  Upper  Canada,  and 
cited  The  Attorney  General  v.  Stuart,  2  Mer.  144  ;  2  B.  &  Al.  710. 

J.  Duggan  shewed  cause,  and  contended  the  will  was  void  for 
uncertainty,  and  under  the  statute  of  mortmain. 

Robinson,  C.  J. — That  the  will  is  not  void  ior  uncertainty  is  clear 
upon  the  principles  stated  in  the  judgment  of  the  court  in  the 
case  of  Doe  dem.  Bardell  v.  Wright,  2  B.  &  Al.  710,  which  was 
cited  in  argument.  If  there  be  any  such  body  in  existence  as 
the  Canadian  Wesleyan  New  Connexion  Body  of  Missionaries  in 
Africa,  and  we  are  not  to  know  judicially  that  there  is  not,  then 
there  would  be  a  charitable  use  specified,  to  which,  if  the  statute 
does  not  stand  in  the  way,  the  estate  would  be  limited,  or  might  at  least 
be  appropriated  under  the  express  direction  of  the  will,  and  so  far  this 
devise  is  therefore  less  open  to  the  objection  of  uncertainty  than  that 
in  the  case  referred  to.  And  if  there  were  no  such  mission  in  fact,  and 
the  executors  were  not  to  apply  the  rents  of  the  estate  to  any  body  or 
class  of  persons  interested  in  improving  the  condition  of  the  African  race, 
the  Court  of  Chancery  might  fix  upon  some  mode  of  carrying  into  effect 
the  testator's  will  in  substance,  if  it  could  not  be  literally  complied  with. 
The  question  is  then  left  to  be  determined  whether  the  devise  made  by 
that  will  to  a  charitable  use  is  void  in  this  country  under  the  provisions 
of  the  statute  9  Geo.  II.  ch.  36  :  that  it  is  of  such  a  nature  as  to  come 
within  the  terms  of  that  statute,  cannot  be  doubted,  and  the  only  point 
therefore  to  be  determined  is,  whether  the  statute  is  in  force  in  Upper 
Canada.  A  question  of  this  kind  arising  in  any  British  colony,  must 
depend  upon  the  manner  in  which  the  law  of  England  has  become  the 
law  of  that  particular  colony ;  whether  it  has  been  merely  assumed  to  be 
in  force  upon  common  law  principles,  as  in  the  case  of  new  and  uninha- 
bited lands  found  and  planted  by  British  subjects,  or  whether  it  has  been 
introduced  by  some  positive  enactment  of  the  mother  country  or  of  the 
colony,  or  as  may  be  done  in  the  case  of  a  conquered  country,  imposed 
by  the  mere  act  or  regulation  of  the  king  in  the  exercise  of  his  royal  pre- 
rogative. In  any  of  the  three  last-mentioned  cases,  all  must  depend  upon 
the  terms  of  the  enactment  or  regulation  introducing  the  law  of  England. 
In  the  case  of  an  uninhabited  country  discovered  and  planted  by  British 
subjects,  all  the  English  laws  then  in  being,  which  are  the  birthright  of 
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every  subject,  are  immediately  there  in  force.  But  Mr.  Justice  Blackstonc 
shews  (Black.  Com.  1  vol.  107)  this  must  be  understood  with  very 
many  and  very  great  restrictions.  "  Such  colonists  (he  says)  carry  with 
them  only  so  much  of  the  English  law  as  is  applicable  to  their  own  situa- 
tion, and  the  condition  of  an  infant  colony.  Such,  for  instance,  as  the 
general  rules  of  inheritance,  and  of  protection  from  personal  injuries.  The 
artificial  refinements  and  distinctions,  incident  to  the  property  of  a  great 
and  commercial  people,  the  laws  of  police  and  revenue  (such  especially 
as  are  enforced  by  penalties),  the  mode  of  maintenance  for  the  estab- 
lished church,  the  jurisdiction  of  spiritual  courts,  and  a  multitude  of  other 
provisions,  are  neither  necessary  nor  convenient  for  them,  and  are  there- 
fore not  in  force.  "What  shall  be  admitted  and  what  refused,  at  what 
times  and  under  what  restrictions,  must  in  case  of  dispute  be  decided  ia 
the  first  instance  by  their  own  provincial  judicature,  subject  to  the  revi- 
sion and  control  of  the  king  and  council."  If  this  had  been  a  colony  of 
that  description,  and  not  a  conquered  or  ceded  country,  having  already 
laws  of  its  own,  and  if  the  question  whether  the  statute  9  Geo.  II.,  ch.  36, 
could  be  regarded  as  in  force  or  not,  had  turned  wholly  on  the  point 
whether  upon  the  principles  of  the  common  law,  without  the  interposition 
of  any  legislative  enactment,  that  statute  formed  part  of  the  law  binding 
upon  all  who  settled  in  the  colony  or  plantation,  I  think  we  should 
without  difficulty  have  held  that  it  did  not,  for  the  reasons  expressed  in 
this  passage  of  the  commentaries,  and  which  received  the  sanction  of  a 
judicial  decision,  in  the  case  of  The  Attorney  General  v.  Stuart,  2  Mer. 
144,  from  a  very  eminent  judge  (Sir  W.  Grant)  and  in  reference  to  the 
very  statute  now  under  consideration.  But  it  is  plain  that  the  question 
does  not  rest  here  on  that  footing,  and  though  the  case  of  the  Attorney 
General  v.  Stuart  may  appear  very  material  to  its  decision,  it  cannot  be 
so  upon  the  footing  that  this  is  a  colony  planted  originally  by  British  sub- 
jects, to  which  all  who  have  come  have  brought  the  law  of  England  as 
their  birthright,  but  it  may  be  material  as  illustrating  the  extent  and 
effect  which  should  be  given  to  the  words  of  a  provincial  statute  intro- 
ducing the  law  of  England,  which  statute,  after  all  considerations  are 
stated,  must  form  the  foundation  of  our  decision.  The  country  in  which 
this  question  rises  formed  part  of  the  conquered  province  of  Canada, 
ceded  by  the  French  Government  by  the  Treaty  of  Paris,  10th  July, 
1763,  and  in  which,  therefore,  after  the  cession,  it  was  in  the  power  of 
the  crown,  independently  of  the  legislature,  to  have  introduced  either  the 
laws  of  England  or  any  other ;  but  the  laws  before  enjoyed  by  the  con- 
quered people  would  prevail  until  such  introduction.  These  principles  are 
clearly  and  precisely  stated  by  the  Master  of  the  Rolls  (2  P.  Wms.  75),  to 
have  been  determined  by  the  lords  of  the  privy  council  on  an  appeal  to  the 
king  in  council  from  the  foreign  plantations.  Lord  C.  J.  Holt  assents  to 
them  in  emphatic  terms,  in  Smith  v.  Cooper,  1  Salk.  666,  where  he  says, 
"  The  laws  of  England  do  not  extend  to  Virginia ;  being  a  conquered  coun- 
try, their  law  is  what  the  king  pleases."  I  do  not,  however,  understand  in 
what  sense  his  Lordship  speaks  of  Virginia  as  a  conquered  country.  In 
1  Salk.  44,  the  principles  we  are  considering  are  again  stated  by  Lord  C.  J. 
Holt,  and  were  elaborately  set  forth  in  modern  times  by  Lord  Mansfield,  in 
the  well-known  case  of  Campbell  v.  Hall,  1  Cooper,  204.  The  proclama- 
tion of  Oct.,  1763,  on  the  effect  of  which  that  judgment  proceeded,  was  an 
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act  of  the  sovereign,  introducing  the  law  of  England  in  general  terms  into 
countries  ceded  by  the  Treaty  of  Paris ;  but  by  some  inadvertetice,  the  terri- 
tory which  was  then  formed  into  the  Province  of  Quebec,  was  so  described 
in  that  proclamation  as  to  exclude  the  greater  part  of  Canada,  in  regard  to 
which  no  provision  was  made  for  its  civil  government.  This  omission  is 
noticed  in  the  preamble  to  the  British  statute,  14  Geo.  III.,  ch.  83.  If  the 
territory  which  lately  formed  Upper  Canada,  and  in  respect  to  which  the 
question  now  before  us  has  arisen,  had  been  included  within  the  limits 
given  by  that  proclamation  to  the  Province  of  Quebec,  and  if  to  this 
moment  we  had  been  left  to  the  effect  of  that  proclamation,  which 
assured  to  the  inhabitants  "  the  enjoyment  of  the  benefit  of  the  laws  of 
England,"  and  directed  that  all  causes  criminal  and  civil  should  be  deter- 
mined according  to  law  and  equity,  and  as  near  as  may  he  agreeable  to 
the  laws  of  England^  then  the  question  would  have  been  whether 
in  reason  we  should  hold  that  any  other  laws  were  introduced  by  those 
general  words  than  such  laws  as  English  colonists  planting  a  newly 
discovered  country  would  on  the  principles  of  the  common  law  have 
carried  with  them ;  and  in  considering  that  point  the  observations  of  Sir 
William  Grant,  in  Attorney  General  v.  Stuart,  would  have  strongly  applied, 
and  might  indeed  have  been  taken  as  direct  authority.  Then  how 
does  the  question  stand  on  the  real  facts  of  the  case  ?  The  British 
statute  14  Geo.  III.,  ch.  83,  noticing  the  defect  in  the  proclamation  of 
the  7th  of  October,  1763,  enlarged  the  limits  there  assigned  to  the  pro- 
vince of  Quebec,  and  made  them  clearly  embrace  the  country  now  involved 
in  this  question  (if  not  the  whole  of  Upper  Canada)  ;  and  parliament  by 
that  act,  for  the  satisfaction  of  her  Majesty's  Canadian  subjects,  provided 
that  within  the  whole  of  the  territory  thus  defined,  in  all  matters  of  con- 
troversy relative  to  property  and  civil  rights,  resort  should  be  had  to  the 
laws  of  Canada  (that  is,  the  laws  which  prevailed  in  Canada  before  the 
conquest,)  for  the  decision  of  the  same.  This  gave  a  new  starting-point 
with  regard  to  the  question,  and  puts  an  end  to  all  doubts  which  might 
have  arisen  under  the  proclamation,  which  in  this  respect  was  wholly 
abrogated.  The  stat.  3 1  Geo.  III.  ch.  31,  which  divided  the  Province  of 
Quebec,  and  gave  to  Upper  Canada  a  distinct  legislative  body,  and  did 
not  by  anything  contained  in  it  affect  the  terms  of  this  question, 
left  the  French  Canadian  law  in  force,  but  it  created  a  legislature  with 
power  to  make  laws  for  the  peace,  welfare,  and  good  government  of  the 
province,  and  which,  under  the  very  general  terms  of  that  authoritj'',  might 
alter  or  abrogate  the  existing  law  if  it  thought  proper.  In  the  first  statute 
passed  by  this  legislature,  32  Geo.  III.  ch.  1,  that  was  done  which  no 
doubt  was  anticipated  and  intended  as  the  consequence  of  erecting  Upper 
Canada  into  a  separate  province.  Reciting  that  the  provision  made  by 
the  14  Geo.  III.  ch.  83,  had  been  "  manifestly  intended  for  the  accommo- 
dation of  His  Majesty's  Canadian  subjects,"  and  that  the  territory  com- 
prising Upper  Canada  had  become  inhabited  principally  by  British  sub- 
jects, unaccustomed  to  the  law  of  Canada,  it  repealed  the  provision  in  the 
1 4  Geo.  III.  ch.  8  3,  so  far  as  it  had  the  effect  of  introducing  the  French 
law  into  Upper  Canada,  and  enacted  that  "  from  and  after  the  passing  of 
that  act,  in  all  matters  of  controversy  relative  to  property  and  civil  rights, 
resort  should  be  had  to  the  laws  of  England  as  the  rule  for  the  decision 
for  the  same.    And  that  all  matters  relating  to  testimony  and  legal  proof 
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in  the  investigation  of  fact,  and  the  forms  thereof  in  the  several  courts  of 
law  and  equity  within  this  province,  shall  be  regulated  by  the  rules  of 
evidence  established  in  England;"  with  a  proviso,  that  the  act  "  should  not 
be  construed  to  interfere  with  the  subsisting  provisions  respecting  ecclesi- 
astical rights  or  dues  within  the  province,  or  with  the  forms  of  proceedings 
in  civil  actions,  or  the  jurisdiction  of  the  courts  already  established,"  or  to 
introduce  "  any  of  the  laws  of  England  respecting  the  maintenance  of  the 
poor,  or  respecting  bankrupts."  On  this  foundation  rests  our  right  to  the 
enjoyment  of  the  laws  of  England,  except  as  regards  the  criminal  law, 
which  having  been  introduced  by  the  royal  proclamation  into  the  province 
of  Quebec  as  there  defined,  was  afterwards,  by  the  statute  14  Geo.  III. 
ch.  83,  extended  to  the  whole  territory,  (including  Upper  Canada,)  which 
was  by  that  act  made  to  constitute  the  province  of  Quebec,  and  has  ever 
since  been  allowed  to  continue  in  force  there ;  being  expressly  recognised 
in  Upper  Canada  by  40  Geo.  III.  ch.  1,  and  modified  by  that  and  many 
subsequent  statutes.  Except  for  the  purpose  of  tracing  the  history  of  the 
introduction  of  the  laws  which  govern  this  colony,  it  was  unnecessary  to 
the  decision  of  the  point  before  us,  to  have  gone  further  back  than  the 
statute  32  Geo.  III.  ch.  1  ;  whatever  was  done  before  cannot  affect  the 
question,  though  some  things  which  have  been  done  afterwards  may. 
Then  looking  in  the  first  place  at  the  words  of  this  statute,  it  is  my 
opinion,  that  they  do  not  place  the  introduction  of  the  English  law  on  a 
footing  materially  different,  as  regards  the  extent  of  the  introduction,  from 
what  would  have  been  or  rather  from  what  was  the  effect  of  the  procla- 
mation of  7th  October,  1763,  in  those  territories  to  which  it  extended,  or 
from  the  footing  on  which  the  laws  of  England  stand  in  those  colonies  in 
which  they  are  merely  assumed  to  be  in  force  on  the  principles  of  the  common 
law,  by  reason  of  such  colonies  having  been  first  inhabited  and  planted  by 
British  subjects.  The  restrictions  intimated  in  the  passage  which  I  have 
cited  from  the  commentaries  and  the  reasons  of  Sir  Wm.  Grant  in  the 
case  of  The  Attorney  General  v.  Stuart,  apply  I  think  in  the  case  of  an 
introduction  by  express  enactment  in  such  general  terms  as  well  as  in  the 
other  case.  It  would  have  been  hardly  possible  for  the  legislature  to  have 
excepted  in  special  terms  all  those  British  statutes  which,  being  inappli- 
cable to  the  condition  of  the  colony,  they  might  not  wish  to  include  as 
parts  of  the  law  of  England.  And  it  is  impossible  to  allow  that  they 
could  have  intended,  by  the  words  they  used,  to  embrace  every  provision  in 
the  British  statute  book  which  they  did  not  specially  except.  It  is  true 
indeed,  that  they  have  made  some  special  exceptions;  in  their  enactment 
they  have  been  careful  to  provide  that  we  are  not,  under  the  general  words 
used  b}^  them,  to  take  the  English  poor  laws  and  bankrupt  laws  with  the 
rest ;  these  were  both  of  them  systems  of  law  framed  wholly  by  EnglisK 
statutes.  It  cannot  be  denied  to  be  a  maxim  that  "  mentio  unius  exclusio 
est  alterius."  And  it  may  be  said  that  the  legislature,  in  making  these 
two  exceptions,  evinced  their  impression  that  if  they  had  not  made  them, 
the  poor  laws  and  bankrupt  laws  would,  under  the  words  which  they  had 
used  before  in  the  statute,  have  been  introduced  into  the  province.  The 
argument  consequently  applies  quantum  valeat ;  but  I  am  of  opinion  that 
we  cannot  allow  it  so  much  force  as  to  admit,  that  every  English  statute 
of  a  general  nature  not  excepted,  is  in  force  because  it  was  not  excepted. 
The  legislature,  looking  on  the  poor  laws  and  bankrupt  laws  as  unsuited 
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to  the  condition  of  the  colony,  were  determined  to  leave  no  room  for 
doubt  as  to  their  exclusion ;  and  therefore,  for  greater  caution,  expressly 
excepted  them ;  but  if  we  were  therefore  now  to  hold  that  all  statutes 
which  they  have  not  excepted,  and  which  could  by  their  nature  be 
enforced  here,  must  therefore  be  binding  upon  us ;  we  should  be  making 
great  and  I  fear  absurd  changes  in  our  system  of  laws  as  it  has  been 
always  hitherto  received  and  acted  upon  here.  The  game  laws,  for 
instance,  are  not  excepted  in  the  statute;  nor  the  statutes  which  disable 
persons  from  using  a  trade  who  have  not  served  seven  years  apprentice- 
ship ;  nor  any  of  the  multitude  of  acts  relating  to  certain  trades  and  manu- 
factures, and  indeed  it  would  be  easy  to  enumerate  a  long  list  of  statutes,  all 
actually  capable  of  being  acted  upon  in  this  country,  but  which,  having  been 
passed  upon  grounds  and  for  purposes  peculiar  to  England  and  either  wholly 
or  in  a  great  degree  foreign  to  this  colony,  have  never  been  attempted  to  be 
enforced  here,  and  have  never  been  taken  to  apply  to  us.  And  indeed 
several  occasions  have  arisen  in  which  this  court  has  determined  with 
respect  to  certain  British  statutes  passed  before  our  provincial  statute  32 
Geo,  III.  ch.  1,  that  they  formed  no  part  of  the  law  of  this  province,  not 
having  provisions  in  their  nature  applicable,  and  such  as  it  could  be  sup- 
j)osed  the  legislature  intended  to  introduce  under  the  general  words  used 
by  them  ;  these  words  too,  it  must  be  remarked,  are  not  such  as  expressly 
introduce  the  whole  civil  law  of  England ;  they  seem  rather  intended  to 
be  more  prudently  limited  to  the  purpose  of  giving  the  principles  of 
English  law,  modified  of  course  as  they  may  have  been  by  statutes,  as  the 
rule  of  decision  for  settling  questions  as  they  might  arise  relative  to  pro- 
perty and  civil  rights.  Still  it  must  be  confessed  that  a  wide  field  is 
opened  for  disputes  by  the  term  civil  rights.  Among  a  man's  civil  rights, 
it  may  be  argued,  is  the  right  of  disposing  of  his  property  as  he  thinks  fit. 
And  when  he  has  made  a  disposition  of  it,  the  legality  of  which  is  ques- 
tioned, that  seems  to  present  a  point  which  must  be  solved,  since  our 
statute  32  Geo.  III.  ch.  1,  by  conceding  what  a  man  in  the  exercise  of  his 
civil  rights  might  in  such  a  case  do  in  England,  and  taking  that  as  the 
rule  for  deciding  the  controversy  between  the  persons  claiming  under  the 
disposition  which  may  be  questioned,  and  the  person  who  would  be  entitled 
to  the  property  as  the  representative  of  the  deceased,  if  he  had  not  the 
power  to  dispose  of  it  as  he  has  done.  To  decide  these  constitutional  points, 
for  such  they  are,  upon  principles  so  manifestly  clear  and  consistent,  as  to 
keep  free  from  all  appearance  of  conflicting  decisions,  is  more  I  apprehend 
than  it  can  be  hoped  to  attain.  That  misera  servitus  which  is  said  to  exist 
where  "Jus  est  vagum,"  is  so  justly  dreaded  in  these  times,  that  no  one 
can  consent  to  admit  that  there  exists  in  any  tribunal  an  arbitrary  dis- 
cretion to  say  what  British  statutes  shall  be  in  force  here,  and  what  not ; 
and  yet,  on  the  other  hand,  in  the  present  state  of  our  jurisprudence  there 
cannot  be  said  to  be  any  other  method  of  settling  all  these  doubts  as  they 
arise,  than  for  courts  of  justice  to  determine  them,  not  by  any  arbitrary 
exercise  of  their  will,  for  they  can  claim  no  such  right,  but  upon  the  best 
views  which  they  can  take  of  arguments  which  cannot  in  their  nature  lead 
to  any  clear  and  incontestable  conclusion.  To  repeat  what  I  have 
already  quoted  from  Mr.  Justice  Blackstone,  "What  shall  be  admitted 
and  what  rejected,  at  what  times  and  under  what  restrictions,  must  in 
case  of  dispute  be  decided  in  the  first  instance  by  the  provincial  judi- 
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cature,  subject  to  the  revision  and  control  of  the  king  and  council,"  and 
■we  may  add,  subject  also  to  any  express  provision  which  the  legislature 
of  the  mother  country  or  of  the  province  may  think  fit  to  make.  With 
regard  to  this  particular  statute  9  Geo  III.  ch.  36,  when  I  consider  the 
EngHsh  decisions  as  to  what  are  charitable  uses  within  the  intention  of 
the  act,  I  cannot  persuade  myself  that  there  have  not  been  many  dis- 
positions made  in  this  province  of  property,  both  by  deed  and  by  will, 
which  would  be  held  to  come  within  the  prohibitions  of  the  statute,  but 
■which  have  nevertheless  been  acquiesced  in  and  executed  without  ques- 
tion. In  the  case  of  Doe  dem.  Mc  Donald  and  Others  v.  McDougall,  in 
this  court,  Trin.  Tern\,  3  and  4  Will.  IV.,  the  question  whether  this 
statute  was  in  force  here  was  discussed,  and  as  far  as  I  know,  for  the  first 
time.  The  point  was  not  determined  in  that  case,  for  the  judgment 
proceeded  on  other  grounds  of  objection  which  prevailed  ;  but  I  recollect 
that  I  formed  and  expressed  an  opinion  upon  it,  and  that  looking  to  the 
reason  of  the  thing,  and  fully  concurring  in  the  sentiments  which  had 
been  delivered  by  Sir  W.  Grant,  in  the  case  of  The  Attorney-General  v. 
Stuart,  I  was  disposed  to  look  upon  the  statute  as  not  binding  in  this 
province,  and  that  would  still  be  my  opinion,  if  the  point  were  left  to 
depend  wholly  on  the  effect  of  our  statute  32  Geo.  III.  ch.  1,  I  think  the 
reasoning  of  the  Master  of  the  Rolls,  as  applied  to  the  particular  provi- 
sions and  exceptions  in  that  statute,  is  obvious  and  irresistible,  and  that 
it  should  lead  us  to  say,  that  the  legislature,  if  they  had  given  no  other 
evidence  of  their  intention  than  is  to  be  found  in  statute  32  Geo.  III., 
ch.  1,  did  not  intend  by  that  act  to  introduce  the  statutes  of  Mortmain, 
among  which  the  9th  Geo.  II.  is  usually  though  not  very  accurately  class- 
ed. But  my  opinion  is,  that  we  cannot  properly  hold  that  opinion  now,  after 
the  legislative  exposition  which  has  been  afforded,  and  especially  in  recent 
times,  of  the  assumed  effect  of  that  statute.  The  legislature,  it  is  admit- 
ted, are  the  best  interpreters  of  their  own  laws ;  and  to  say  nothing  of 
other  evidences  they  have  given  of  their  understanding  upon  this  point, 
by  the  Church  Temporalities  Act,  passed  in  3  &  4  Vic,  ch.  78,  they  have 
provided  that  lands  may  be  conveyed  to  such  uses,  for  the  benefit  of 
the  United  Church  of  England  and  Ireland  in  this  pro\'ince,  as  would  clearly 
have  been  prohibited  by  the  British  stat.  9  Geo.  II.,  and  they  have  shewn  it 
to  be  their  understanding,  that  without  such  express  legislative  authority  the 
English  statutes  of  Mortmain  would  have  restrained  parties  from  making 
such  a  disposition,  for  they  have  added  the  words  "  the  acts  of  parliament 
commonly  called  the  Statutes  of  Mortmain,  or  other  acts,  laws  or  usages 
to  the  contrary  thereof  notwithstanding;"  the  9  Geo.  II.  ch.  36,  being 
commonly  regarded  as  one  of  these  statutes  of  Mortmain ;  but  the  legis- 
lature not  being  really  anxious  to  relieve  parties  in  this  instance  entirely 
from  its  restrictions,  they  accompanied  the  authority  given  by  the  act  with 
limitations  in  the  same  spirit,  though  not  to  the  same  extent,  as  those  con- 
tained in  the  9  Geo.  II.  ch.  36.  They  only  give  validity  to  deeds  con- 
veying lands  to  the  use  of  the  church,  provided  such  deeds  shall  be  made 
and  executed  six  months  at  the  least  before  the  death  of  the  person  con- 
veying the  same,  and  shall  be  registered  within  six  months  after  his 
decease.  The  recognitions  by  the  legislature  to  which  I  have  alluded, 
are  subsequent  to  the  discussion  of  the  question  in  Doe  dem.  McDonell 
et  al.  V.  McDougall  et  al.,  whether  the  stat.  9  Geo.  XL.  ch.  36,  was  or 
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was  not  binding  in  Upper  Canada.  We  can  hardly  suppose  a  point  more 
especially  within  the  province  of  the  legislature  to  decide,  than  whether  a 
particular  part  of  the  statute  law  of  England  is  or  is  not  so  far  in  its 
nature  applicable  to  the  state  of  things  in  this  province,  that  it  may  in 
reason  be  considered  to  be  included  within  the  operation  of  the  statute 
which  they  had  themselves  passed,  introducing  the  law  of  England  relative 
to  property  and  civil  rights.  If,  after  the  Church  Temporalities  Act, 
which  I  have  particularly  referred  to,  and  which  certainly  is  based  on  the 
assumption  of  the  Statutes  of  Mortmain  being  in  force  here,  we  were  to 
hold  that  the  statute  in  question,  9  Geo.  II.  ch.  36,  is  not  in  force,  then 
this  incongruity  would  follow,  that  while  people  would  be  restricted  from 
conveying  lands  to  religious  and  charitable  uses  connected  with  the 
,  Church  of  England,  in  any  other  manner  than  by  a  deed  made  six  months 
before  the  death  of  the  grantor,  and  registered  within  six  months  after, 
they  might  convey  their  lands  to  religious  and  charitable  purposes  con- 
nected with  any  other  denominations  of  Christians  without  any  restriction 
whatever,  and  might  devise  all  their  estates  to  such  uses  even  upon  their 
death-beds.  What  is  said  by  the  Master  of  the  Rolls,  in  Curtis  v.  Hut- 
ton,  (a)  very  strongly  accords  with  this  view  of  the  case.  If  the  legislature 
had  left  the  subject  of  "  Mortmain  "  untouched,  making  no  reference  to 
it  in  any  of  their  acts,  then  I  think  for  the  reasons  given  by  Sir  W.  Grant, 
in  Attorney-General  v.  Stuart,  we  should  have  held  that  the  statutes  of 
Mortmain  were  not  introduced  by  the  provincial  statute  32  Geo.  III., 
ch.  1  ;  but  to  treat  them  as  inapplicable  to  this  province,  and  on  that 
ground  to  keep  them  wholly  out  of  view,  after  what  the  legislature  has 
done  in  contemplation  of  their  being  in  force,  would  lead  to  greater  in- 
conveniences and  inconsistencies  than  those  which  Sir  William  Grant  has 
pointed  out  as  arguments  against  their  being  held  generally  applica- 
ble to  the  colonies.  We  ought  in  ray  opinion,  now  to  take  into  our  view 
all  that  the  legislature  has  done,  bearing  on  this  question;  and  doing  so, 
we  must  hold  that  the  statute  9  Geo.  II.  ch.  36,  is  part  of  our  laws,  and 
that  under  it  the  disposition  made  by  the  testator  by  the  will  in  this  case 
is  void,  and  that  the  estate  has,  consequently  devolved  on  the  heir  at  law, 
the  lessor  of  the  plaintiff.  In  considering  this  question,  I  have  not  left 
out  of  view  the  twenty-fourth  section  of  the  provincial  statute  2  Geo.  IV., 
(2  sec.  ch.  1)  by  which  each  and  every  of  the  statutes  of  jeofails,  and 
each  and  every  of  the  statutes  of  limitations,  and  each  and  every  of  the 
statutes  for  the  amendment  of  the  law  excepting  those  of  mere  local  expe- 
diency, which  from  time  to  time  have  been  provided  and  enacted  respect- 
ing the  law  of  England,  are  adopted  and  declared  to  be  valid  and  effectual 
for  the  same  purposes  in  this  Province.  I  believe  an  idea  prevails  that  by 
the  words  "  Statutes  for  the  amendment  of  the  law,"  used  in  this  clause, 
the  statutes  for  amendment  of  legal  proceedings,  which  are  commonly 
called  the  statutes  of  amendment,  are  alone  meant.  That  may  have  been 
the  intention,  and  may  be  the  proper  construction,  though  I  am  not  at 
present  prepared  to  say  so;  but  however  this  may  be,  that  clause  can  have 
no  effect  in  varying  the  opinion  I  have  expressed  on  this  question. 

Jones,  J. — The  will  it  is  contended  is  void,  under  9  Geo.  II.  ch.  36, 
and  it  is  undoubtedly  so,  if  that  statute  is  in  force  in  this  province.  The 
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Statutes  of  mortmain,  and  the  statute  of  9  Geo.  II.  ch.  36,  which  has 
been  generally  classed  among  them,  have  been  regarded  as  part  of  the 
law  of  Upper  Canada,  by  our  adoption  of  the  law  of  England,  of  which 
they  form  a  most  important  part.  The  mere  circumstance  that  the  deed 
required  by  the  9  Geo.  II.  ch.  36,  to  pass  lands  for  charitable  uses,  should 
be  inrolled  in  Chancery  within  six  months  after  its  execution,  when  no 
Court  of  Chancery  existed  in  the  country,  cannot  be  sufficient  to  warrant 
the  determination  that  the  law  was  not  applicable  to  and  therefore  was 
not  adopted  as  the  law  of  the  province.  If  this  provision  was  calculated 
to  prevent  the  alienation  of  lands  altogether  for  charitable  uses,  it  was  for 
the  legislature  to  have  interfered  and  provided  a  remedy ;  wanting  such 
provision,  I  do  not  see  how  this  court  can  declare  that  the  law  is  not  in 
force.  The  sixteenth  section  3  Vic.  ch.  74,  recognizes  the  statutes  of 
mortmain  as  in  force  in  this  province,  for  it  authorizes  the  conveyance  of 
lands  as  the  endowment  of  a  bishop's  see,  or  for  the  general  uses  of  the 
Church  of  England,  notwithstanding  the  statutes  of  mortmain,  or  other 
acts,  to  the  contrary.  Such  provision  was  unnecessary,  if  the  statutes 
referred  to  are  not  in  force.  And  moreover,  if  they  are  not  in  force,  the 
proviso  to  the  clause  acts  as  a  great  restraint  upon  the  Church  of  England, 
by  requiring  the  deeds  and  conveyances,  for  the  purposes  mentioned,  to  be 
registered  six  months  before,  and  not  later  than  six  months  after,  the 
decease  of  the  person  conveying  the  same,  while  all  other  denominations 
of  religion  can  take  conveyances  for  the  same  purposes  without  such 
restriction  ;  such  could  not  have  been  the  intention  of  the  legislature. 
It  was  also  contended  that  the  will  was  void  for  uncertainty,  but  the  case 
cited  in  argument  by  the  defendant's  counsel  is  an  authority  to  shew  that 
the  devise  is  not  open  to  that  objection  I  think  that  the  heir  at  law  is 
entitled  to  recover,  and  therefore  the  rule  must  be  discharged. 

McLean,  J. — By  9th  Geo.  II.  ch.  36,  sec.  l,no  manors,  lands,  advow- 
sons  or  other  hereditaments,  nor  any  money  or  other  personal  estate  to 
be  laid  out  in  lands,  &c.,  shall  be  given  to  any  bodies  politic  or  otherwise, 
or  any  way  charged  in  trust  for  charitable  uses,  unless  such  gift  (other 
than  stocks  in  the  public  funds)  be  made  by  deed  indented  in  presence  of 
two  witnesses,  twelve  calendar  months  before  the  death  of  such  donor,  and 
be  enrolled  in  Chancery  within  six  calendar  months  after  execution. 
Sec.  3  :  All  gifts  of  lands,  &c.,  or  of  any  charge  affecting  lands,  or  of  any 
stock  or  personal  estate  to  be  laid  out  in  lands,  &c.  for  charitable  uses,  which 
shall  be  made  in  any  other  manner,  shall  be  void.  By  the  provincial  statute, 
the  first  upon  our  statute  book,  32nd  Geo.  III.  ch.  1,  sec.  3,  it  is  enacted, 
that  from  and  after  the  passing  of  that  act,  in  all  matters  of  controversy 
relative  to  property  and  civil  rights,  resort  shall  be  had  to  the  laws  of 
England  as  the  rule  for  the  decision  of  the  same.  And  by  the  last  clause 
of  the  same  act  it  is  declared,  that  nothing  therein  contained  shall  be  con- 
strued to  introduce  any  of  the  laws  of  England  respecting  the  mainte- 
nance of  the  poor,  or  respecting  bankrupts.  With  these  exceptions,  then, 
the  laws  of  England,  as  they  stood  in  1792,  are  to  form  the  rule  for 
deciding  all  questions  or  controversies  relative  to  property  and  civil  rights; 
but  it  is  evident,  from  the  words  of  the  statute,  that  they  "  shall  form  the 
rule"  for  such  decisions,  that  the  legislature  must  have  been  well  aware, 
that  in  very  many  other  matters  as  weU  as  in  reference  to  the  poor  and 
bankrupt  laws,  the  laws  of  England  were  wholly  inapplicable  to  the  cir- 
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cumstances  of  this  province,  and  could  not  therefore  be  introduced  as  a 
body  of  laws  to  be  enforced  in  all  cases.  They  are  therefore  only  to  form 
the  rule  in  all  matters  in  which  they  can  properly  and  reasonably  be 
brought  into  operation  here.  The  Statutes  of  Mortmain  formed  a  part  of 
the  law  of  England  introduced  as  the  rule  of  decision  in  all  cases  coming 
under  their  operation  ;  and  there  is  nothing  to  prevent  their  application 
to  the  circumstances  of  the  country.  They  have  always  been  considered 
in  force  here  by  the  legislature,  and  in  several  acts  of  parliament,  some  of 
recent  date,  they  are  expressly  recognized.  The  plaintiff  claims  the  lands 
in  dispute  in  this  case,  on  the  ground  that  the  devise  made  of  them  by  the 
late  Robert  Anderson  to  the  defendants,  his  executors  in  trust,  to  be 
appropriated  to  the  use  of  the  Canadian  Wesleyan  New  Connexion  Body 
of  Missionaries  in  Africa,  or  any  other  body  his  executors  shall  choose,  is 
void,  under  the  3rd  clause  of  the  act  9  Geo.  IL  ch.  36  ;  and  as  that 
clause  expressly  declares  that  all  gifts  of  land  for  charitable  uses,  which 
are  not  made  in  compliance  with  the  terms  of  the  i  st  section,  shall  be 
void,  it  follows,  that  the  intended  devise  in  this  case  must  fail,  and  that 
the  claim  of  the  lessor  of  the  plaintiff  must  be  sustained  ;  unless  the  2nd 
clause  of  the  Act  of  1840,  chap.  73,  can  be  construed  to  enable  the 
defendants  to  hold  the  property  in  trust  for  the  Canadian  Wesleyan  New 
Connexion  Body  of  Missionaries  in  Africa,  as  one  of  the  denominations 
of  Christians  authorized  by  that  act  to  hold  lands  for  the  support  of  pub- 
lic worship  and  the  propagation  of  christian  knowledge.  But  as  these 
denominations  can  only  take  lands  in  the  manner  specified  in  the  act  9tb 
Geo.  IV.  ch.  2,  to  which  it  refers,  and  the  forms  required  by  that  act  have 
not  been  observed  on  this  occasion,  and  in  fact  the  act  contains  no  pro- 
vision by  which  lands  may  be  conveyed  by  devise,  it  cannot  afford  any 
support  to  the  claim  of  the  defendants. 

Rule  discharged. 


SATURDAY,  21st  JUNE,  1845, 


Before  The  Chief  Justice, 
Mr.  Justice  McLean, 
Mr.  Justice  Hagerman^t 


The  Queen  v.  Schram  et  al. 

It  is  no  ground  for  discharging  the  estreat  of  a  recognizance  of  bail,  that  the 
bail  did  not  receive  from  the  magistrate  who  took  the  recognizance,  the  notice 
directed  to  be  given  by  7  Will,  4,  ch.  10,  sec.  8. 

The  defendants  were  bound  in  the  sum  of  £25  each,  for  the  appear- 
ance of  one  Claris  at  the  last  assizes  for  the  London  District,  to  answer  to 
a  charge  for  an  assault.  Claris  did  not  appear,  and  the  recognizance  was 
estreated  at  the  assizes. 

Beecher^  on  behalf  of  the  bail,  now  applies  for  the  relief  of  the  bail, 
on  the  ground  that  the  magistrate  by  whom  they  had  been  bound  over 
to  appear,  had  omitted  to  give  them  the  notice  prescribed  by  7  WiU.  IV. 
ch.  10,  sec.  8.,  to  be  given  to  bail  in  criminal  cases. 
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Robinson,  C.  J. — We  have  decided  that  an  omission  to  give  this  notice 
does  not  constitute  a  ground  for  relieving  the  bail  from  their  recognizance, 
Rex.  V.  Thorpe,  (a).  It  would,  indeed,  open  the  door  to  much  mischief, 
if  we  should  hold  otherwise ;  we  should  then  have  perpetual  questions 
about  the  sufficiency  and  regularity  of  the  notice.  It  is  a  mere  direction 
of  the  statute,  intended  for  the  convenience  of  parties,  who  are,  never- 
theless, bound  by  their  undertaking,  if  they  have  not  this  additional  notice 
to  remind  them  of  it.  It  is  not  shown  here  that  the  prosecutor  did 
not  attend  at  the  assizes,  or  that  there  was  any  thing  to  prevent  the  de- 
fendant from  being  tried,  if  he  had  appeared.  We  cannot,  therefore,  say 
that  there  has  not  been  a  failure  of  justice,  by  the  failure  of  the  defendant 
to  do  what  his  bail  engaged  he  should  do,  and  a  failure  for  which  no  cause 
is  shewn.  Looking  at  the  5  th  and  10th  clauses  of  the  act,  and  at  what 
we  have  formerly  held  upon  similar  applications,  we  think  we  ought  not 
to  interfere  in  this  case,  there  being  really  no  ground  shown  for  it.  If  the 
parties  seek  to  be  relieved  upon  the  mere  ground  of  indulgence,  and  as 
an  act  of  favor,  their  application  should  be  addressed  to  the  Executive 
Government. 

Rule  refused. 


The  Queen  v.  The  Vice  Chancellor  of  IJprEK  Canada. 

Where  on  an  application  for  a  prohibition  to  the  Vice-Chancellor  sitting  in 
Bankruptcy  as  the  Court  of  Review,  the  court  were  about  to  order  the  writ 
to  issue,  when  the  party,  whose  proceedings  were  about  to  be  restrained,  ap- 
plied for  directions  that  the  party  moving  should  declare  in  prohibition,  which 
was  accordingly  ordered  by  the  court,  and  afterwards  the  same  party  applied 
to  stay  further  proceedings  without  costs,  which  was  opposed  by  the  plaintiff 
in  prohibition,  on  the  ground  that  he  was  proceeding  to  recover  substantial 
damages,  the  court  refused  to  direct  the  proceedings  to  be  stayed. 

In  this  case  a  prohibition  was  moved  last  term  to  be  directed  to  the 
Vice-Chancellor  sitting  in  Bankruptcy  as  the  Court  of  Review,  under  the 
bankruptcy  act,  7  Vic.  ch.  1 0,  on  the  ground  that  he  was  assuming  juris- 
diction illegally,  in  making  an  order  in  a  case  of  bankruptcy  while  the 
proceedings  were  exclusively  under  the  controul  of  the  District  Commis- 
sioners. Upon  considering  the  case,  the  court  considered  that  it  was 
incumbent  upon  them  to  grant  the  writ,  and  expressed  that  opinion  on 
the  first  day  of  last  term,  when 

Mr.  Sullivan,  on  behalf  of  the  party  who  was  proceeding  before  the 
Vice-Chancellor,  desired  that  the  party  applying  for  the  prohibition  might 
be  directed  to  declare,  which,  according  to  the  usual  practice  in  such 
cases,  was  ordered  by  Ihe  court.  This  was  afterwards  done,  a  declara- 
tion filed,  and  a  plea  demanded.  In  the  meantime,  the  petitioning  credi- 
tor's supposed  debt,  which  was  the  foundation  of  the  commission,  has  been 
adjudged  in  the  course  of  the  proper  legal  proceedings,  not  to  exist ;  and 
as  the  commission  must  therefore  necessarily  be  superseded,  there  was  no 
longer  any  occasion  for  pressing  the  prohibition,  nor  any  motive  for 
opposing  it ;  and  now  in  this  term, 

Mr.  Sullivan,  for  the  defendant  in  prohibition,  moves  that  further  pro- 
ceedings upon  the  declaration  be  stayed,  the  defendant  being  \^'illing  to 
submit  to  the  prohibition,  and  urging,  on  the  authority  of  Gegye  v.  Jones, 


(a)  Hil.  Term,  1842. 
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2  Str.  1149,  as  the  directions  to  declare  were  in  his  favour,  he  might  of 
course  waive  it. 

Blake  and  Vaiikoughnet  for  the  plaintiff  in  prohibition,  however,  opposed 
the  stay  of  proceedings,  and  shew  for  cause,  on  affidavit,  that  since  the 
directions  to  declare,  the  defendant  has  in  fact  taken  steps  in  the  Court 
of  Review,  which  he  would  have  been  restrained  from  doing  if  the  court 
had  issued  the  writ,  as  they  undoubtedly  would  have  done  but  for  his 
desire  that  the  plaintiff  should  be  directed  to  declare.  And  he  claims  a 
right,  in  consequence,  to  proceed  in  his  prohibition  suit,  in  order  to  reco- 
ver substantial  damages  for  the  expense  he  has  been  put  to,  by  the  pro- 
ceedings, which  be  contends  are  illegal.    They  cited  1  B.  and  Ad.  134. 

Mr.  Sullivan  in  support  of  the  rule.  The  defendant  does  not  admit 
that  he  has  done  any  thing  which  could  have  been  in  contempt  of  the  writ, 
if  it  bad  issued  last  term,  when  the  court  were  ready  to  award  it,  but  he 
insists  on  his  right  to  have  the  proceedings  stayed,  on  submitting  to  the 
writ,  and  says  that  the  plaintiff  can  gain  nothing  by  proceeding,  in  as  much 
as  he  can  and  wiU  deny  the  statement  in  the  declaration  that  any  writ  of 
prohibition  had  in  fact  issued,  before  he  took  the  alleged  steps — which 
must  prevent  the  plaintiff's  recovery. 

RoBiNsow,  C.  J.  We  might,  indeed,  under  the  sanction  of  a  very  re«=- 
cent  decision  in  England,  have  awarded  the  writ  at  once,  and  thus  decided 
the  matter  summarily,  if  we  had  thought  proper  to  act  upon  the  conclu- 
sion that  the  point  admitted  of  no  doubt,  but  out  of  respect  to  the  juris- 
diction, which  it  was  proposed  to  restrain,  we  did  not  choose  to  deter- 
mine in  this  first  case  of  the  kind,  that  there  could  be  no  point  to  be 
argued,  and  therefore,  took  the  common  course  of  directing  the  party  to 
declare  in  prohibition.  It  is  clear  in  our  opinion,  that  we  ought  not,  on^ 
the  statement  of  facts  now  before  us,  to  stay  the  plaintiff's  proceedings, 
without  costs,  and  as  of  course.  He  should  be  allowed  to  proceed  in  the 
smit  if  he  is  so  advised.  The  justice  of  the  case  certainly  requires  that 
the  writ  having  been  withheld,  merely  because  the  plaintiff  was  put  to 
declare,  he  should  suffer  nothing  from  the  writ  not  having  been  issued. 
The  fictitious  statement  of  an  actual  prohibition,  which  necessarily  forms 
part  of  the  declaration,  is  not  traversable,  when  the  object  of  the  suit  is 
merely  to  obtain  judgment  of  prohibition,  but  in  such  case,  the  plaintiff 
recovers  only  a  shilling  damages,  for  it  is  in  the  nature  of  an  issue  to  in- 
form the  conscience  of  the  court,  and  after  he  has  got  judgment,  he  may 
bring  his  action  upon  the  case,  and  recover  the  damages  he  has  sustained. 
The  plaintiff  seems  to  be  of  opinion,  that  by  proceeding  in  his  suit,  he 
could  recover  substantial  damages  on  account  of  the  proceedings  taken- 
since  the  order  to  declare.  If  he  can,  which  we  do  not  at  present  decide, 
he  has  further  to  consider  whether,  when  he  proceeds  for  that  purpose, 
the  defendant  will  be  precluded  from  traversing  the  fictitious  statement 
of  an  actual  prohibition,  as  he  is  in  ordinary  cases.  We  consider  that  we 
are  not  bound  to  make  any  order  staying  proceedings,  unless  upon  the 
equitable  terms  that  the  defendant  should  pay  the  costs  occasioned  by 
any  proceedings  he  may  have  taken  since  the  opinion  of  this  court  was 
given  in  favour  of  the  prohibition.  It  is  for  the  plaintiff  to  inform  him- 
self, whether  he  can  obtain  the  end  that  he  desires,  by  proceeding  in  this 
suit,  or  whether,  since  the  defendant  has  submitted  to  the  prohibition,  he 
has  not  another  course  open  to  him  for  recovering  damages  for  the  injury 
he  has  sustained,  by  the  illegal  proceedings. 


C  94  ] 


PRACTICE  COURT. 


Before  Mr.  Justice  Jones. 


BuRNHAM  V.  Manners. 

A  sheriff  will  not  be  allowed  to  retain  money  which  he  has  made  on  an  execu- 
tion, on  the  ground  that  he  has  himself  a  claim  for  the  amount  retained,  against 
the  plaintiff,  who  has  absconded,  where  the  plaintiff's  attorney  is  the  person 
entitled  to  receive  it,  in  consequence  of  advances  made  to  the  plaintiff. 

The  plaintiff  having  obtained  a  judgment  against  the  defendant,  issued 
a  writ  of  fi.  fa.  against  his  goods,  by  his  attornies,  Messrs.  Gamble  and 
Boulton,  who  indorsed  and  delivered  the  writ  to  the  sheriff  of  the  New- 
castle District.  The  plaintiff  afterwards  absconded,  and  the  attornies 
called  upon  the  sheriff  after  the  return  of  the  writ,  which  had  been  return- 
ed, money  made,  to  pay  over  to  them  the  amount  which  he  had  levied.  He 
paid  over  to  them  the  costs  in  the  suit,  but  refused  to  pay  the  debt,  alleg- 
ing that  he  had  become  surety  for  the  plaintiff,  and  that  he  retained  the 
amount  of  the  debt  in  his  hands  to  indemnify  himself  Upon  an  applica- 
tion to  the  court,  the  sheriff  was  directed  to  pay  the  money  into  court, 
which  having  been  done 

J.  L.  Rohinson  last  term  obtained  a  rule  upon  the  sheriff,  to  show 
cause  why  the  amount  paid  into  court  should  not  be  paid  out  to  Messrs. 
Gamble  and  Boulton,  who  filed  affidavits  that  monies  had  been  advanced 
by  them  to  the  plaintiff,  upon  the  security  of  this  and  other  executions. 

Crooks  shewed  cause. 

Jones,  J. — It  seems  to  me,  that  without  the  intervention  of  the  plain- 
tiff, the  attorney  on  record  and  on  the  fi.  fa.  may  call  upon  the  sheriff  to 
pay  over  monies  collected,  and  for  which,  after  receipt,  the  attorney  is  ac- 
countable to  the  plaintiff,  and  that  a  sheriff  cannot  be  permitted  to  set  up 
a  private  claim  against  the  plaintiff,  unconnected  with  the  suit,  and  there- 
by resist  the  payment.  There  being  attaching  creditors  upon  the  estate 
of  the  plaintiff,  cannot  affect  this  question,  as  between  the  attorney  and  the 
sheriff. 

Rule  absolute  without  costs. 


The  King's  College  v.  Maybee. 

Where  a  plaintiff  gives  notice  of  assessment  of  damages  after  judgment  by  de- 
fault, and  does  not  countermand  his  notice,  nor  proceed  to  assess  his  damages, 
the  defendant  is  entitled  to  the  costs  of  the  day. 

Myers  moved  for  the  costs  of  the  day,  the  plaintiff  not  having  proceed- 
ed to  assess  damages,  pursuant  to  notice. 

Jones,  J. — Where  the  plaintiff  does  not  proceed  to  assess  damages 
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according  to  his  notice,  or  countermand  it  in  time,  the  defendant  is  enti- 
tled to  the  costs  of  the  day,  on  an  affidavit  of  attendance,  and  of  neces- 
sary expenses. 

Rule  granted. 


Tool  v.  Low. 

Where  a  defendant  moved  to  set  aside  the  service  of  a  writ  of  capias  ad  respon- 
dendum  for  irregularity,  and  it  appeared  that  the  process  served  was  a  testatum 
and  not  an  original  writ,  the  rule  was  discharged  with  costs. 

Whitehead  obtained  a  rule  nisi  to  set  aside  the  service  of  the  writ 
of  capias  ad  respondendum  issued  in  this  cause,  for  irregularity  in  the 
notice  to  appear  indorsed  on  the  copy  served,  the  day  and  place  when 
and  where  the  defendant  was  required  to  appear,  not  being  mentioned 
in  accordance  with  the  statute. 

Durand  shewed  cause,  and  filed  an  affidavit  shewing  that  the  copy 
of  process  served  was  a  copy  of  a  testatum^  and  not  of  an  original 
writ  of  capias  ad  respondendum,  and  contended,  the  ground  of  the  defen- 
dant's motion  being  incorrectly  stated,  that  his  rule  ought  to  be  dis- 
charged. 

Jones,  J. — There  being  no  merit  in  the  application  to  set  aside  the 
service,  and  the  fact  of  the  motion  being  made,  shewing  that  the  defen- 
dant has  not  been  misled,  I  discharge  the  rule,  with  costs.  Where  a 
party  purposes  to  take  advantage  of  technical  objections,  he  must  take 
care  that  his  own  proceedings  are  strictly  correct. 

Rule  discharged,  v?ith  costs. 


Seniok  v.  McEwen  et  ai>. 

Where  a  defendant  obtains  time  to  plead  on  "  the  usual  terms,"  he  is  bound  to 
take  short  notice  of  trial.  A  notice  of  trial  not  addressed  to  the  defendant's 
attorney,  but  served  upon  his  town  agent,  with  information  for  whom  it  was 
intended,    Held  a  sufficient  notice. 

Phillpotts  obtained  a  rule  nisi  to  set  aside  the  verdict  rendered  in  this 
cause  at  the  last  Bathurst  district  assizes,  for  irregularity  in  the  notice 
of  trial,  on  two  grounds ;  first,  that  the  notice  was  served  six  instead  of 
eight  days  before  the  assizes ;  second,  that  it  was  not  addressed  to  the 
defendant's  attorney.  The  notice  was  in  the  usual  form,  except  that  it 
was  not  directed  to  the  defendant's  attorney.  It  appeared  that  the 
defendants  had,  on  the  8th  April,  obtained  an  order  for  time  to  plead  on 
*'  the  usual  terms,"  and  that  when  the  notice  was  served,  it  was  given  to 
a  clerk  of  the  agent  of  the  defendant's  attorney,  who  was  at  the  same  time 
informed  that  the  notice  was  intended  for  the  defendant's  attorney.  No 
affidavit  of  merits  was  filed,  nor  any  affidavit  to  shew  that  the  defendants 
had  been  misled. 

Crawford  shewed  cause. 

JoNiis,  J. — The  order  for  time  to  plead  having  been  granted,  on  "  the 
usual  terms,"  the  defendant  was  bound  to  take  short  notice  of  trial,  and 
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the  notice  served  was  therefore  in  proper  time,  and  I  think  that  the 
defendants  cannot  now  object  to  it  on  the  other  ground.  They  do  not 
shew  merits,  nor  that  they  were  misled,  and  they  retained  the  notice, 
without  objecting  to  it  as  irregular  before  the  trial  took  place. — Bell  v. 
Graham,  ct  al.  (a) 

Rule  discharged. 


Clarkson  v.  Miller. 

If  a  cognovit  be  prepared  by  an  attorney,  and  his  name  be  endorsed  on  it  at  the 
time  of  execution,  it  is  a  sufficient  compliance  with  the  rule  of  court,  Easter, 
9  Geo.  IV,,  although  the  cognovit  is  afterwards  executed  in  the  plaintiff's 
counting-house,  when  his  attorney  is  not  present. 

Blake  obtained  a  rule  nisi  to  set  aside  the  judgment  entered  in 
this  cause,  for  irregularity,  on  the  ground  that  the  cognovit  on  which  it 
■was  founded,  had  not  been  obtained  through  the  intervention  of  a  prac- 
tising attorney,  in  accordance  with  the  rule  of  court,  Easter  9  Geo.  IV., 
or,  as  having  been  entered  contrary  to  good  faith.  It  appeared  that  in 
the  month  of  March  last,  the  defendant  executed  a  cognovit  in  favour  of 
the  plaintiff  for  £385 ;  which  sum  was  composed  of  a  debt  then  due  from 
the  defendant,  of  a  further  sum  not  due,  and  of  the  sum  of  £  1 7  0,  being 
the  amount  of  a  promissory  note  made  by  the  defendant,  and  indorsed  by 
the  plaintiff  to  Messrs.  Buchanan  &  Co.,  payable  in  five  months,  and  not 
then  paid.  The  cognovit  was  prepared  at  the  plaintiff's  instance,  by  his 
attorney,  Mr.  Moore,  whose  name  was  indorsed  on  it  before  it  was  exe- 
cuted by  the  defendant.  It  was  executed  in  the  plaintiff's  counting-house, 
and  was  witnessed  by  his  clerk,  Mr.  Moore  not  being  present ;  and  it 
was  payable  immediately.  The  plaintiff  promised  that  he  would  not  use 
it  improperly,  and  the  defendant  understood  that  it  would  not  be  pro- 
ceeded upon  until  the  month  of  June.  On  the  4th  of  April,  however, 
the  plaintiff  entered  judgment,  and  issued  execution.  Upon  which,  the 
defendant's  goods  were  seized  and  sold,  to  an  amount,  with  some  pay- 
ments previously  made,  sufficient  to  satisfy  the  writ.  It  was  suggested 
that  the  rule  was  applied  for,  for  the  benefit  of  the  defendant's  assignees, 
he  having  since  become  bankrupt. 

Jones,  J. — It  appears  to  me,  that  where  the  plaintiff  procures  a  cog- 
novit to  be  drawn  by  an  attorney,  whose  name  is  indorsed  upon  it  before 
execution,  the  rule  is  complied  with.  I  consider  the  rule  to  have 
been  made  to  prevent  individuals  taking  cognovits  like  promissory  notes, 
without  the  intervention  of  an  attorney;  which  had  been  the  practice 
before  the  rule  was  made ;  not  that  an  attorney  should  be  present  on 
behalf  of  a  defendant,  as  is  required  in  case  of  prisoners.  As  the  judg- 
ment was,  by  the  defendant's  own  shewing,  to  be  entered  and  proceeded 
upon  in  the  month  of  June,  I  see  no  object  in  setting  it  aside  now,  even 
if  the  plaintiff  had  unequivocally  undertaken  not  to  proceed  upon  the 
cognovit  before  that  time.    It  was  stated  that  the  application  was  made 


(a)  Ante,  page  39. 
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at  the  instance  of  the  assignees  of  the  defendant,  who  has  been  made  a 
bankrupt.  That  is  not  shewn  by  affidavit;  and  if  it  were,  it  would  be 
better  that  the  validity  of  the  judgment  should  be  contested  by  the 
assignees,  in  the  ordinary  way.  There  seems  to  be  no  injustice  to  the 
defendant,  if  he  should  be  indemnified  as  to  the  170Z.  note;  and  even  as 
to  that,  it  seems  he  is  now  discharged  by  his  certificate  of  bankruptcy. 

Rule  discharged. 


Henderson  v.  Harper  et  al. 

Any  omission  in  the  copy  of  process  served,  which  shews  that  it  is  not  a  true 
copy  of  the  original,  is  a  good  ground  for  setting  aside  the  service.  The 
jurat  of  an  affidavit  is  sufficient,  if  it  contains  the  signature  of  the  commis- 
sioner, who  took  it,  without  the  addition  of  any  words  shewing  him  to  be  a 
commissioner.  If  on  a  motion  to  set  aside  proceedings  for  irregularity,  the 
irregularities  complained  of  are  neither  specified  in  the  rule  nisi,  nor  referred 
to  in  it,  as  being  disclosed  in  the  affidavits,  the  rule  will  be  discharged. 

Breakenridge  obtained  a  rule  nisi  to  set  aside  the  service  of  the  writs 
in  this  cause,  for  irregularity.  The  irregularity  complained  of  as  to  the 
copies  served  on  both  defendants,  was  that  the  word  "  to"  was  omitted 
before  the  word  "answer,"  and  after  "Trinity  Term  next;"  and  a  further 
objection  was  made  as  to  the  copy  served  on  Harper,  that  the  name  in 
the  writ  was  Hayrer,  and  not  Harper.  The  affidavit  on  which  the  rule 
issued  had  the  jurat  in  the  following  form:  "Sworn  before  me,  at  King- 
ston, in  the  Mid.  Dist.,  this  30th  day  of  April,  1845. — ^J.  S.  Smyth,  a 
commissioner,  &c.,  in  B.  R.  M.  D." 

McKenzie  shewed  cause. — The  difference  in  the  names  urged  as  an 
objection,  is  not  tenable,  as  the  name  in  the  writ  will  answer  for  Harper. 
The  plaintiff,  however,  takes  a  preliminary  objection  to  the  rule,  that  with 
respect  to  the  copy  served  on  Harper,  the  irregularity  is  not  pointed  out, 
either  in  the  rule  nisi,  nor  by  any  reference  to  the  grounds  for  the  motion 
disclosed  in  the  affidavits.  The  affidavit  on  which  the  rule  is  moved  is 
also  defective  in  the  jurat,  which  ought,  instead  of  the  initial  letters, 
which  are  in  it,  to  have  had  the  various  words  which  they  are  intended 
to  represent,  set  out  at  full.  The  variance  objected  to  by  the  omission  of 
the  word  "to"  is  an  immaterial  variance,  and  ought  not  to  vitiate  the 
service. 

Jones,  J. — The  plaintiff  urges  as  preliminary  objections  to  this  rule,  that 
the  jurat  of  the  affidavit  is  insufficient,  and  that  the  rule  as  to  Harper  does 
not  disclose  the  irregularities  complained  of  On  the  first  point,  the  insuf- 
ficiency alleged  arises  from  the  contractions  "  Mid.  Dist."  and  "  B.  R.  M. 
D."  in  the  jurat  of  the  affidavit.  The  letters  "  Mid.  Dist."  are  no  doubt 
intended  to  represent  "  Midland  District,"  and  they  either  mean  that, 
or  they  mean  nothing.  If  they  mean  Midland  District,  the  jurat  is  right; 
if  they  mean  nothing,  they  can  do  no  harm ;  and  the  place  Kingston 
being  stated  at  which  the  affidavit  was  taken  is  sufficient,  without  adding 
the  district. — 3  Dowl,  17.  The  person  before  whom  the  affidavit  was 
sworn,  is  known  to  this  court  as  a  commissioner  for  taking  affidavits  in 
the  Midland  District ;  Kingston  is  known  to  be  in  the  Midland  District, 
and  therefore  the  signature  of  the  commissioner  is  sufficient,  without  pre- 
fixing the  word  "  commissioner,"  or  any  other  word.    It  was  urged  for 
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the  plaintiff  that  the  omission  of  the  word  "to"  was  an  immaterial 
variance,  and  therefore  that  the  rule  should  he  discharged.  It  is  certainly 
a  trifling  variance,  and  not  calculated  to  mislead;  but  the  statute  requires 
that  a  true  copy  should  be  served,  and  this  variance  is  in  itself  more 
important  than  many  which  have  been  held  fatal.  The  rule  as  to  Harper 
must  be  discharged,  because  the  irregularities  complained  of  are  not  speci- 
fied ;  but  it  will  be  absolute  as  to  the  other  defendant. 

Rule  accordingly. 


Chafe  v.  Parr. 

An  affidavit  verifying  the  copy  of  a  paper  "  that  it  is  a  true  copy  as  the  deponent 
is  informed,  and  verily  believes,"  is  insufficient.  In  an  affidavit  in  a  cause, 
the  words  plaintiff,  and  defendant,  must  be  set  out  at  full  length  in  the  title  of 
the  cause. 

Blake  obtained  a  rule  nisi  in  this  cause  to  set  aside  the  arrest  of 
the  defendant,  for  defects  in  the  affidavit  of  debt.  The  defendant's 
counsel  filed  two  affidavits  to  verify  the  affidavit  of  debt.  In  one,  the 
defendant  swore  that  "  he  is  informed  and  verily  believes  that  the  annexed 
is  a  true  copy  of  the  affidavit  made  by  the  plaintiff  on  which  the  writ  was 
issued  and  he  was  arrested,"  and  in  the  title  of  the  cause  in  the  other, 
which  properly  verified  the  affidavit,  the  words  plaintiff  and  defendant, 
were  written  "plff."  and  "deft." 

Crawford^  for  the  plaintiff,  objected  that  the  affidavits  on  which  the 
rule  had  been  obtained,  were  insufficient,  one  of  them  not  sufficiently 
verifying  the  affidavit  of  debt,  and  the  other  not  being  properly  entitled 
in  consequence  of  the  abbreviations  of  the  words  plaintiff  and  defendant. 

Jones,  J. — The  defendant's  affidavit  is  insufficient,  as  it  does  not 
appear  that  the  copy  of  the  affidavit  of  debt  was  examined  with  the 
original,  or  what  the  information  was  upon  which  the  defendant  founded  his 
belief  Nor  can  the  other  affidavit  be  read.  It  has  been  determined, 
that  the  words  plaintiff  and  defendant  must  be  prefixed  to  the  names  of 
the  parties  in  the  title  of  the  cause. — Harris  v.  Griffiths  et  al.  (a)  And 
being  omitted  here,  this  affidavit  is  insufficient  also. 

Rule  discharged. 


Brown  et  al  v.  Parr. 

An  affidavit  of  debt,  concluding  that  "  the  defendant  will  leave  the  province  of 
Canada,"  is  insufficient.  The  signature  of  the  commissioner,  to  the  jm-at  of  an 
affidavit,  is  sufficient;  without  the  addition  of  the  words  " commissioner,  &c." 

In  this  case  the  defendant  had  been  arrested  on  an  affidavit  of  debt, 
made  since  the  passing  of  the  statute  8  Vic.  ch.  48,  which  concluded  with 
the  expression  of  the  belief  of  the  deponent,  that  the  defendant  "  would 
leave  the  province  of  Canada,"  without  satisfying  the  debt. 

Blake  obtained  a  rule  nisi  to  set  the  writ  and  arrest  aside,  because  the 
forty-fourth  section  of  the  statute  requires  that  the  deponent  should  state 
bis  belief  of  the  intended  departure  from  Upper  Canada,  and  not  from 


(a)  4  Dowl,  289. 
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Canada  generally.  He  moved  upon  an  affidavit,  in  the  jurat  of  which, 
after  the  commissioner's  name,  are  the  words  "  a  Com'r  in  B.  E,.,  in  Lon- 
don, &c." 

Crawford  shewed  cause,  and  took  a  preliminary  objection,  that  the 
jurat  of  the  affidavit  on  which  the  rule  had  been  obtained,  was  insufficient. 

Jones,  J. — I  have  already  decided  during  this  term,  in  the  case  of 
Henderson  v.  Harper  et  al.,  (a)  that  this  form  of  jurat  is  sufficient.  The 
objection  to  the  affidavit  of  debt  is  fatal.  If  this  form  of  affidavit  was 
admitted,  an  affidavit  might  be  made  to  arrest  when  the  party  was  in  Lower 
Canada,  and  not  within  the  jurisdiction  of  the  court,  which  has  been 
determined  by  the  Court  of  Queen's  Bench  to  be  irregular,  in  Cozens  v^ 
Ritchie,  {b) 


Balet  v.  Brown  et  al. 

An  affidavit  to  set  aside  the  service  of  process  made  by  a  stranger,  and  verifying 
the  copy  of  process  objected  to  by  the  information  and  belief  of  the  deponent 
that  the  defendant  was  served  with  "  the  annexed  copy  of  process  in  the  cause, 
and  no  other,"  is  insufficient. 

PMllpotts  obtained  a  rule  nisi  to  set  aside  the  service  of  process  in  this 
cause,  for  irregularity,  on  affidavit  made  by  a  person  who  was  not  one  of 
the  defendants,  in  which  the  deponent  stated  that  "  he  had  been  informed 
and  believed  that  one  of  the  defendants  had  been  served  with  the  copy 
of  process  annexed,  and  no  other." 

Crooks  shewed  cause,  and  objected  to  the  sufficiency  of  the  affidavit  on 
which  the  rule  was  founded. 

Jones,  J. — The  affidavit  is  insufficient.  It  is  no  affidavit  of  service  on 
inspection  of  the  copy;  it  is  mere  hearsay. 

Rule  discharged,  (c) 


Clarke  v.  Fuller. 
Service  of  a  notice  on  Good  Friday  is  good  service. 

Crooks  having  obtained  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit j 
for  not  proceeding  to  trial  pursuant  to  notice. 

On  opposing  the  rule,  it  was  shewn,  that  the  notice  of  trial  had  been 
countermanded  in  proper  time ;  but  as  the  notice  of  countermand  was 
served  on  Good  Friday, 

Crooha  contended  it  was  a  nullity,  and  that  therefore  his  rule  should  be 
made  absolute. 

Jones,  J.— Service  of  process  on  Sunday  is  made  void  by  statute,  but 
I  see  nothing  by  statute  or  rule  of  court,  which  makes  void  the  service  of 
a  notice  of  this  kind  on  Good  Friday. 

Rule  discharged. 


(a)  Ante,  page  97.  {b)  Easter  Term,  11  Geo.  IV. 

(c)  See  Hawke  v.  Stocks,  9  Jur.  451. 
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HuTT  V.  Keith. 

After  argument  on  demurrer  to  the  plaintiff's  declaration,  the  plaintiff  had  leave 
to  amend  on  payment  of  costs;  but  afterwards,  and  before  any  amendment 
was  made,  the  defendant  obtained  a  rule  staying  all  further  proceedings  in  the 
cause,  on  payment  of  the  costs  of  the  cause.  The  defendant  afterwards,  and 
without  paying  or  taxing  those  costs,  moved  to  discharge  the  plaintiff's  rule 
to  amend,  because  the  amendment  had  not  been  made,  nor  costs  of  demurrer 
paid;  and  the  court  discharged  his  rule,  with  costs. 

In  this  case,  which  was  an  action  by  the  assignee  of  a  replevin  bond, 
the  defendant  demurred  to  the  declaration  (a) ;  and,  after  argument,  the 
plaintiff  had  leave  to  amend  on  payment  of  costs.  Afterwards,  the 
defendant  obtained  a  rule  to  stay  all  further  proceedings,  on  payment  of 
costs  (b).  The  plaintiff  did  not  amend  his  declaration,  nor  pay  costs ; 
nor  did  the  defendant  pay  the  costs  of  the  cause,  on  his  rule  to  stay  pro- 
ceedings. 

JEccles,  this  term,  on  behalf  of  the  defendant,  obtained  a  rule  nis  to 
enter  judgment  for  the  defendant  on  the  demurrer,  in  consequence  of  the 
default  of  the  plaintiff ;  and 

VanJioiighnet,  for  the  plaintiff,  obtained  a  rule  nisi  to  discharge  the 
defendant's  rule  to  stay  proceedings,  because  he  had  not  paid  the  costs 
of  the  cause. 

Both  rules  having  come  on  for  argument  at  the  same  time, 
Jones,  J.,  delivered  judgment. — It  appears  to  me  that  the  defendant 
should  have  acted  upon  his  rule,  by  taking  it  out  and  serving  it  with  an 
appointment  for  the  taxation  of  costs  ;  which  would,  in  effect,  have  super- 
seded the  plaintiff's  rule.  The  costs  of  demurrer  would,  of  course,  have 
been  deducted,  on  taxation,  from  the  plaintiff's  costs.  I  direct  the  rule 
taken  out  by  the  plaintiff  to  be  made  absolute,  unless  the  defendant  shaU 
pay  the  costs  of  the  cause  upon  his  rule  staying  proceedings  in  a  fortnight, 
together  with  the  costs  of  the  plaintiff's  present  application ;  and  I  further 
direct,  that  the  defendant's  rule  be  discharged  with  costs. 

Rule  accordingly. 


TowNSEND  V.  Morton. 

Where  in  an  action  of  assumpsit,  the  defendant  pleaded  the  general  issue  and 
a  set-off,  and  a  verdict  was  afterwards  taken  for  the  plaintiff,  subject  to  a 
reference  to  arbitration,  with  leave  to  the  arbitrators  to  enter  a  verdict  for  the 
defendant;  and  the  arbitrators  awarded,  "that  at  the  time  of  the  commence- 
ment of  the  action,  or  at  any  time  afterwards,  the  plaintiff  had  not  any  cause 
of  action  whatever  against  the  defendant,"  and  directed  a  verdict  to  be  entered 
for  the  defendant  for  £20  10s,  Id.  Held,  on  motion  to  set  aside  the  award, 
that  both  the  issues  were  sufficiently  disposed  of. 

This  was  an  action  of  indebitatus  assumpsit,  to  which  the  defendant 
pleaded  non-assumpsit  and  a  set-off.  The  cause  came  on  for  trial  at  the 
last  Midland  District  Assizes,  when  a  verdict  was  taken  for  the  plaintiff 
for  £200,  subject  to  a  reference  to  arbitration,  with  power  to  the  arbitra- 
tors to  direct  a  verdict  to  be  entered  for  the  defendant,  and  costs  to  abide 


(a)  Ante  vol.  1,  page  478. 


(6)  Ante  vol.  1,  page  540. 
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the  event.  The  arbitrators  awarded,  "  that  the  plaintiff  was  not  entitled 
to  recover  anything  in  his  said  action,  and  that  he  had  not  at  the  time  of 
commencing  his  said  action,  or  at  any  time  afterwards,  any  cause  of  action 
whatever  against  the  defendant,  in  respect  of  the  said  matters  to  us 
referred;  and  we  do  hereby  further  award,  order,  and  adjudge,  that 
instead  of  the  said  verdict  and  damages  so  found  for  the  plaintiff,  a  ver- 
dict be  entered  for  the  defendant ;  and  we  do  find  and  award,  on  exami- 
nation of  the  said  evidence  and  proofs,  and  on  striking  a  balance  between 
the  accounts  proved  by  the  plaintiff  and  the  set-off  proved  by  the  defen- 
dant, that  at  the  time  of  the  commencement  of  this  suit,  the  plaintiff  was 
indebted  to  the  defendant  in  the  sum  of  £20  10s.  Id.,  and  that  a  verdict 
for  the  said  sum  be  entered  for  the  defendant." 

McKenzie  obtained  a  rule  nisi  to  set  this  award  aside  on  the  following 
grounds:  1st,  That  the  award  is  uncertain  and  repugnant,  in  first 
directing  a  verdict  to  be  entered  generally  for  the  defendant,  and  after- 
wards directing  the  verdict  to  be  entered  for  £20  10*.  Id.,  v/ithout 
stating  upon  the  first  or  second  issue.  2dly,  For  a  variance,  the  plaintiff 
being  called  in  the  award  "Joseph  H.  Townsend,"  whereas  in  all  the 
proceedings  in  the  cause,  and  also  in  the  order  of  reference,  he  is  called 
Joseph  Hetherington  Townsend.  3dly,  That  the  arbitrators  have  ex- 
ceeded their  authority,  in  directing  a  verdict  to  be  entered  for  the  defen- 
dant. 4thly,  That  the  arbitrators  examined  witnesses  and  held  meetings 
in  the  absence  of  the  plaintiff,  and  without  notifying  the  plaintiff,  or  any 
one  on  his  behalf,  of  such  intended  meetings.  5thly,  That  the  arbitrators 
admitted  as  a  set-off  against  the  plaintiff  the  claims  of  third  parties,  and 
other  sums  and  items  not  properly  the  subject  of  a  set-off.  6thly.  That 
the  arbitrators  took  into  their  consideration  matters  not  referred  7thly, 
That  the  arbitrators  exhibited  partiality  towards  the  defendant.  McKenzie, 
in  support  of  the  objection  that  there  was  no  specific  finding  on  each 
issue,  cited  Bourke  v.  Lloyd  (a),  and  Pearson  v.  Archbold  (h). 

J.  A.  Macdonald  shewed  cause,  and  filed  affidavits  rebutting  the  various 
statements  made  in  the  affidavits  filed  by  the  plaintiff.  He  also  contended 
that  the  issues  were  sufficiently  determined  by  the  terms  of  the  award, 
which,  by  stating  that  the  plaintiff  had  no  cause  of  action,  determined 
the  plea  of  non-assumpsit  in  the  defendant's  favour ;  and  directing  the 
verdict  to  be  entered  for  the  defendant  for  £20  \0s.  \d.,  was  a  conclusive- 
finding  on  the  plea  of  set-off.  He  cited  Duckworth  v.  Harrison  (c),  Hunt 
V.  Hope  (d),  Cooper  V.  Langdon  {e').  The  Duke  of  Beaufort  v.  Welch  (/); 

Jones,  J. — The  cases  cited  by  the  plaintiff's  counsel  establish  that  an- 
arbitrator,  as  well  as  a  jury,  must  find  specifically  on  each  issue,  so  as  tO' 
enable  the  master  to  tax  the  costs  between  the  parties,  according  to  the 
finding,  under  the  new  rules.  Here  the  arbitrators  have  found  that  the- 
plaintiff  had  no  cause  of  action,  and  that  the  verdict  should  be  entered 
for  the  defendant.  This  was,  in  effect,  finding  for  the  defendant  on  the 
issue  of  non-assumpsit.  They  further  find  that,  instead  of  the  verdict 
and  damages  for  the  plaintiff,  a  verdict  be  entered  for  the  defendant,  and 
upon  the  set-off,  under  our  statute  1 1  Geo.  IV.  ch.  5,  sec.  1,  they  find  for 
the  defendant  £20  10s.  Id.     Thus  finding  on  the  first  issue,  non- 


(a)  10  M.  &  W.  550.       (6)  1 1  M.  &  W.  477.       (c)  4  M.  &.  W.  432. 
{(1)  5  Dowl.  442.  (e)  9  M.  &  W.  60.  (/)  10  Ad.  &  Ell.  527, 
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assumpsit  for  the  defendant,  and  upon  the  set-off  finding  for  him  alsa* 
I  see  no  inconsistency  or  repugnancy  in  this:  the  finding  applies  upon 
the  face,  of  the  record  to  both  the  issues,  and  such  finding  is  upheld  in 
many  cases  cited  by  the  defendant's  counsel.  The  plaintiff,  it  is  true, 
having  proved  his  claim,  vs^ould  in  justice  be  entitled  to  the  costs  on  the 
first  issue,  and  so  the  arbitrators  should  have  found,  although  there  is 
upon  the  face  of  the  award  no  objection  to  the  finding  of  that  issue  for 
the  defendant.  There  is  no  repugnancy  nor  inconsistency  in  the  award ; 
the  arbitrators  direct  a  verdict  for  the  defendant,  and  then  upon  the 
set-off  they  award  the  sum  for  which  that  verdict  shall  be  entered. 
The  variance  objected  to  in  the  name  of  the  plaintiff  is  in  the  recital  in 
the  award,  by  substituting  an  initial  letter  for  one  of  the  christian  names 
of  the  plaintiff,  if  in  fact  it  had  been  in  the  substantial  part  of  the  award, 
it  would  have  been  unimportant.  The  fourth  objection,  as  to  the  irregu- 
larity in  the  proceedings  of  the  arbitrators,  is  fully  rebutted.  It  appears 
that  no  witness  was  examined  except  in  the  presence  of  one  Wilson,  who  is 
sworn  to  be  the  clerk  of  the  plaintiff  (who  was  himself  in  Lower  Canada), 
and  who  was  advising  and  consulting  with  Mr.  McKenzie,  the  plaintiff's 
attorney  and  counsel,  and  assisted  him  in  the  examination  of  the  witnesses 
before  the  arbitrators.  The  meeting  held  at  the  house  of  one  of  the  arbi- 
trators was  an  adjourned  meeting,  and  notice  of  it  was  given  at  Mr. 
McKenzie's  office,  and  to  Wilson,  who  attended  the  meeting,  at  which  no 
person  was  present  on  the  defendant's  behalf.  The  conduct  of  the  arbi- 
trators on  this  occasion  shews  no  disposition  on  their  part  to  act  dis- 
honestly or  incorrectly.  The  mode  of  conducting  the  proceedings  where 
each  party  has  an  equal  chance,  must  be  left  to  the  arbitrators  themselves 
— Hewlett  et  al.  v.  Laycock  et  al.  (a)  The  assertion  that  the  claims  of 
third  parties  were  included  in  the  set-off  allowed,  is  also  met  and  rebutted. 
Then,  it  is  contended,  that  one  item  allowed  was  not  included,  or  in  any 
way  mentioned,  in  the  particulars  of  set-off.  But  the  courts  will  not  set 
aside  an  award  because  it  appears  that  the  arbitrators  had  not  followed  a 
rule  of  practice  adopted  by  the  courts  of  law  or  equity.  Here  the  objec- 
tion is,  that  the  arbitrators  have  allowed  to  the  defendant  a  sum  of  money 
not  contained  in  the  defendant's  particulars  of  set-off.  It  does  not  appear 
clearly  that  this  sum  was  not  comprised  in  any  of  the  items  for  money 
paid ;  but,  even  if  it  were  not,  I  am  unwilling  to  decide  that  the  arbitrators 
are  strictly  bound  by  the  particulars  of  the  parties.  They  may  have 
known  that  the  parties  are  in  general  held  to  their  particulars  at  nisi 
prius,  and  nevertheless  have  thought  it  right,  under  the  circumstances,  to 
allow  an  item  which  might  not  have  been  admitted  on  a  trial.  In 
Richardson  v.  Nourse  et  al.  (&),  Holroyd,  J.,  says,  "  The  court  wiU  not 
set  aside  an  award  on  the  ground  that  an  arbitrator  is  mistaken  in  point 
of  law ;  but  the  court  must  be  clearly  satisfied  that  he  would  not  have 
made  such  an  award,  if  he  had  known  what  the  law  was."  It  is  not 
shewn  that  the  allowance  was  not  just  and  proper ;  but  it  is  contended 
by  the  practice  of  the  court,  from  which  the  cause  was  referred,  the  item 
was  inadmissible.  The  arbitrators  chose  not  to  be  bound  by  the  practice 
with  regard  to  the  particulars  of  claim  or  set-off ;  and  Lord  Talbot  says 
(c),  "  Arbitrators  not  being  confined  within  the  rules  of  law  or  equity,- 


(a)  2  C.  &  P.  574.    (6)  3  B.  &  Aid.  237.    (c)  2  Eq.  Ca.  Ab.  80,  pL  8. 
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msty  make  such  allowances  as  could  not  be  made  in  the  courts  of  judica- 
ture and  in  Ainsly  v.  GofF,  reported  in  Kyd  on  Awards,  the  court 
refused  to  set  aside  an  award,  which  was  not  made  on  either  legal  or 
equitable  grounds,  the  arbitrators  stating  that  they  made  their  award 
upon  what  they  conceived  to  be  the  best  mode  of  administering  strict  and 
impartial  justice.  The  distinction  seemxS  to  be  between  the  violation  by 
an  arbitrator  of  those  rules  which  are  founded  upon  immutable  principles 
of  justice,  and  those  which  depend  upon  the  practice  of  the  court.  As 
to  the  last  objection,  the  partiality  of  the  arbitrators,  I  see  no  ground  for 
it.  The  arbitrators  have  stated  expressly  in  their  affidavits,  that  they 
have  allowed  no  sum  to  the  defendant  for  money  paid,  except  upon  proof 
of  an  agreement  on  the  part  of  the  plaintiff  that  the  sums  paid  by  the 
defendant  for  the  plaintiff  should  be  repaid  him  :  and  there  is  no  allega- 
tion that  the  amount  so  charged  against  the  plaintiff  is  not  justly  due  by 
him.  I  think  that  full  justice  has  been  done  between  the  parties ;  and 
there  is  no  reason  to  suppose  that  the  arbitrators  have  not  performed  the 
duty  assumed  by  them  honourably,  honestly  and  impartially.  I  discharge 
the  rule  with  costs,  if  the  defendant  consents  to  deduct  from  his  costs  the 
costs  of  the  first  issue,  which  should  in  strictness  have  been  found  for 
the  plaintiff ;  otherwise,  I  discharge  it  without  costs. 

Rule  discharged. 


QUEEN'S  BENCH. 
SITTINGS  AFTER  EASTER  TERM,  8  &  9  VICTORIA. 

TUESDAY,  1st  JULY,  1845. 


Present, — The  Chief  Justice, 

Mb.  Justice  McLean, 
Mr.  Justice  Hagerman. 


Metcalfe  v.  McKenzie  et  al. 

Semble — An  administration  bond  taken  in  the  name  of  the  governor,  or  person 
administering  the  government  of  the  province  for  the  time  being,  is  good 
under  the  Probate  Act,  and  may  be  sued  on  in  the  name  of  any  succeeding 
governor  or  person  administering  the  government;  and  in  an  action  upon 
such  a  bond,  it  is  sufficient  on  general  demurrer  to  allege  in  the  breach,  that 
the  administratrix  wasted  goods  that  came  to  her  hands,  without  specifically 
alleging  that  goods  did  come  to  her  hands,  and  also  that  she  wasted  the 
goods  and  converted  them  to  her  own  use.  And,  where  the  action  was 
brought  against  an  administratrix,  who  had  married  since  administration, 
and  her  sureties,  and  the  breach  averred  that  the  defendants  did  not  pay  the 
penalty  of  the  bond,  it  was  held  sufficient  on  special  demurrer,  without  aver- 
ring that  she  did  not  pay  while  she  was  sole  and  unmarried;  but  the  bond 
being  conditioned  that  she  should  exhibit  an  inventory  into  the  Court  of 
Probate  on  the  first  Monday  in  June,  and  the  breach  being  that  she  did  not 
exhibit  an  inventory  on  the  first  Monday  in  the  year,  it  was  held  bad  on 
general  demurrer. 

Demurrer.  Sir  Charles  Theophilus  Metcalfe,  Baronet,  Governor- 
General  of  the  Province  of  Canada,  complains  of  Kenneth  M'Kenzie, 
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and  Charlotte  M'Kcnzie  his  wife,  Robert  Stanton,  and  William  H.  Lee, 
for  that  wlicreas  heretofore,  to  wit,  on  the  1st  day  of  June,  in  the  year 
of  our  Lord  18  33,  the  said  Charlotte  then  being  sole  and  unmarried, 
by  the  name  of  Charlotte  Warren,  and  the  said  Robert  Stanton  and 
William  H,  Lee,  by  their  certain  writing  obligatory,  sealed  with  their 
seals,  and  now  shewn  to  the  Court  of  Queen's  Bench  of  our  Lady  the 
Queen,  at  Toronto,  the  date  whereof  is,  to  wit,  the  day  and  year  aforesaid, 
acknowledged  themselves  to  be  held  and  firmly  bound  to  his  Excellency 
Sir  John  Colborne,  then  and  at  the  time  of  the  sealing  and  delivery  of  the 
said  writing  obligatory,  to  wit,  on  the  day  and  year  aforesaid,  being 
Lieutenant-Governor  of  the  Province  of  Upper  Canada,  Major  General, 
commanding  his  then  Majesty's  forces  therein,  and  Judge  of  the  Court  of 
Probate  within  the  said  province  of  Upper  Canada,  and  to  his  successor 
and  successors  in  office,  to  wit,  the  office  of  governor,  lieutenant  governor,  or 
person  administering  the  government  of  the  Province  of  Upper  Canada,  in 
the  sum  of  6501.  of  lawful  money  of  this  province,  to  be  paid  to  the  said 
governor,  lieutenant-governor  or  person  administering  the  government  there- 
of, to  wit,  of  the  then  said  province  of  Upper  Canada,  with  a  condition  there- 
under written  that  if  the  therein  bounden  Charlotte  M'Kenzie,  then  being 
sole  and  unmarried  by  the  name  and  style  of  Charlotte  WaiTen,  administra- 
trix of  all  and  singular  the  goods,  chattels  and  credits  of  one  John  Warren 
then  lately  deceased,  should  make  or  cause  to  be  made  a  true  and  perfect 
inventory  of  all  and  singular  the  goods,  chattels  and  credits  of  the  said 
John  Warren,  deceased,  which  before  then  had,  or  which  should  there- 
after come  into  her  the  said  Charlotte  Warren's  hands,  possession  or 
knowledge,  or  into  the  hands,  possession  or  knowledge  of  any  person  or 
persons  for  her,  and  the  same  so  made  should  exhibit  or  cause  to  be 
exhibited  in  the  registry  of  the  Court  of  Probate,  on  or  before  the  last 
Monday  in  March,  then  next  ensuing,  and  the  same  goods,  chattels  and 
credits,  and  all  other  goods,  chattels  and  credits,  which  were  of  the  said 
deceased  at  the  time  of  his  death,  which  at  any  time  after  should  come 
into  the  hands  or  possession  of  the  said  Charlotte  Warren,  or  into  the 
hands  and  possession  of  any  other  person  or  persons  for  her  the  said  Char- 
lotte Warren,  should  and  would  well  and  truly  administer  according  to 
law,  and  further  should  make  or  cause  to  be  made  a  true  and  just  account 
of  her  said  administration  on  the  first  Monday  which  then  would  be  in 
year  of  our  Lord  1834,  and  all  the  rest  and  residue  of  the  said  goods, 
chattels  and  credits  which  should  be  found  remaining  on  said  administra- 
trix' account,  the  same  being  first  examined  and  allowed  by  the  judge  of 
the  court  for  the  time  being,  should  deliver  and  pay  unto  such  person  or 
persons  respectively,  as  said  judge  by  his  decree  or  sentence  conformably 
with  the  provisions  in  a  certain  act  of  parliament,  entitled  "  An  act  for 
the  better  settling  intestate  estates,"  and  passed  in  the  twenty-second 
and  twenty-third  years  of  king  Charles  the  Second,  and  also  in  a  certain 
act  passed  in  the  first  year  of  king  James  the  Second,  contained,  should 
limit  and  appoint,  and  if  it  should  appear  thereafter  that  any  last  will  and 
testament  was  made  by  the  deceased  John  "Warren,  and  the  executor  or 
executrix  therein  named  should  exliibit  the  same  in  the  said  court, 
making  request  to  have  it  allowed  and  appear  accordingly,  and  if  the  said 
Charlotte  Warren  therein  bounden  being  thereunto  required  should 
render  and  deliver  the  said  letters  of  administration,  approbation  of  such 
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testament  being  first  had  and  made  in  the  said  court,  then  the  said  obliga- 
tion to  be  void  and  of  no  effect,  or  else  to  remain  in  full  force  and 
virtue.  And  the  plaintiff  avers  that  the  said  writing  obligatory  and  the 
condition  thereunder  written  was  made  and  entered  into  by  the  defendant 
Charlotte,  then  being  sole  and  unmarried,  by  the  name  of  Charlotte 
Warren,  Robert  Stanton  and  William  H.  Lee,  according  to  and  by  virtue 
of  a  certain  act  of  parliament  of  that  part  of  this  province  formerly  called 
Upper  Canada,  entitled,  "  An  act  to  establish  a  Court  of  Probate  in  this 
province,"  meaning  that  part  of  this  province  formerly  Upper  Canada, 
"  and  also  a  Surrogate  Court  in  every  district  thereof,"  passed  in  the 
thirty-third  year  of  the  reign  of  king  George  the  Third,  and  the  plaintiff 
in  fact  saith  that  the  saith  Charlotte  McKenzie,  so  being  sole  and 
unmarried  at  the  making  of  the  said  bond  as  aforesaid,  by  the  name  of 
Charlotte  Warren,  did  not  well  and  truly  administer  according  to  law 
the  goods,  chattels,  and  credits  of  the  said  John  Warren  deceased,  which 
came  to  the  hands  and  possession  of  the  said  Charlotte  after  the  death 
of  the  said  John  Warren,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  2,000Z.  of  lawful  money  of  Canada,  but 
on  the  contrary  thereof,  the  said  Charlotte  after  the  same  so  came  to 
her  hands  and  possession  as  aforesaid,  wrongfully,  unjustly  and  injuri- 
ously, and  contrary  to  the  intent  and  meaning  of  the  condition,  wasted 
the  same,  and  converted,  appropriated  and  disposed  of  the  said  goods, 
chattels  and  credits,  being  of  the  value  aforesaid,  to  her  own  use,  and 
the  same  remain  wholly  unadministered,  contrary  to  the  form  and  effect 
of  the  condition.  And  the  plaintiff,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  for  the  assignment  of  a  further  and 
other  breach  of  the  said  writing  obligatory  saith,  that  the  said  Charlotte 
did  not  make  or  cause  to  be  made,  and  hath  not  made  or  caused  to  be 
made,  a  true  and  just  account  of  her  said  administration  at  or  before 
the  first  Monday,  which  would  then,  to  wit,  at  the  time  of  the 
making  of  the  said  writing  obligatory,  be  in  the  year  of  our  Lord  1834, 
or  at  any  other  time  before  or  since  the  day  and  year  last  aforesaid,  but 
on  the  contrary  thereof  wholly  failed,  neglected  and  refused  so  to  do, 
contrary  to  the  form  and  effect  of  the  said  writing  obligatory,  and  the 
condition  thereunder  written.  And  the  plaintiff  further  avers  that 
afterwards,  to  wit,  on  the  1st  day  of  June  in  the  year  of  our  Lord  1843, 
the  said  Sir  John  Colborne  ceased  to  be  Lieutenant-Governor  or  person 
administering  the  government  of  that  part  of  the  province  which  formerly 
constituted  the  province  of  Upper  Canada,  and  hath  not  since  been 
governor,  lieutenant-governor,  or  person  administering  the  government  of 
that  part  of  the  said  province  of  Canada,  which  formerly  constituted  the 
province  of  Upper  Canada ;  and  plaintiff  further  avers  that  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  the  plaintiff  succeeded  the  said 
Sir  John  Colborne  in  the  administration  of  the  government  of  that  part 
of  this  province  formerly  Upper  Canada,  and  then,  to  wit,  on  the  day  and 
year  last  aforesaid  became  and  was  and  still  is  the  governor  and  person 
administering  the  government  of  that  part  of  the  province  formerly  Upper 
Canada,  and  as  such  governor  and  person  administering  the  government 
then,  to  wit,  on  the  day  and  year  last  aforesaid,  became  and  was  and 
thence  hitherto  hath  been  and  now  is  the  successor  of  Sir  John  Colborne 
in  the  administration  of  the  government  of  that  part  of  this  province  for- 
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merly  Upper  Canada,  and  as  such  governor  and  person  administering  the 
government  as  aforesaid,  and  successor  of  the  said  Sir  John  Colborne, 
became  and  was  and  is  entitled  to  the  said  bond,  and  to  sue  thereon 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
whereby  an  action  hath  accrued  to  the  plaintiff  as  governor  administering  the 
government  of  that  part  of  the  province  of  Canada  formerly  called  Upper 
Canada,  and  as  such  successor  in  the  administration  of  the  government 
thereof  as  aforesaid,  to  demand  and  have  of  and  from  the  defendants  the 
said  sum  of  6501.  above  demanded,  yet  the  defendants,  although  often 
requested  so  to  do,  have  not  nor  hath  either  of  them  as  yet  paid  the  said 
sum  of  650^.  above  demanded  or  any  part  thereof  to  the  said  Sir  John 
Colborne  nor  to  the  said  plaintiff  as  such  successor  as  aforesaid  in  the 
administration  of  the  government  aforesaid,  or  either  of  them  or  any  person 
or  persons  whatsoever  or  whomsoever,  to  the  damage  of  the  said  plaintiff 
of  650/.,  and  therefore  the  said  plaintiff  as  such  governor  administering 
the  government  of  that  part  of  this  province  formerly  called  Upper 
Canada,  and  as  successor  to  the  said  Sir  John  Colborne  in  administering 
the  government  thereof,  and  by  virtue  of  the  said  statute  brings  his  suit, 
&c.  The  defendants  crave  oyer  of  the  said  writing  obligatory,  and  of  the 
condition  thereof  in  the  said  declaration  mentioned,  and  it  is  read  to 
them  in  these  words :  "  Know  all  men  by  these  presents,  that  we,  Char- 
lotte Warren,  of  the  township  of  Bertie,  in  the  Niagara  District  and  pro- 
vince of  Upper  Canada,  widow  of  the  late  John  Warren,  of  the  same 
place,  Esq.,  deceased,  Robert  Stanton,  of  the  Town  of  York,  in  the  Home 
District,  Esquire,  and  William  H.  Lee  of  the  same  place,  gentleman,  are 
held  and  firmly  bound  to  his  Excellency  Sir  John  Colborne,  K.C.B., 
Lieutenant-Governor  of  the  province  of  Upper  Canada,  Major- General 
commanding  his  Majesty's  forces  therein,  and  judge  of  the  Court  of  Pro- 
bate within  the  said  province,  and  to  his  successor  and  successors  in 
oiSce,  in  the  sum  of  650/.  of  good  and  lawful  money  of  Upper  Canada,  to 
be  paid  to  our  Sovereign  Lord  the  King,  his  heirs  or  successors,  for 
which  payment  well  and  truly  to  be  made  we  bind  ourselves  severally, 
our  heirs  and  each  of  our  heirs,  executors,  and  administrators  firmly  by 
these  presents,  sealed  with  our  seals,  and  dated  at  York,  in  the  province 
aforesaid,  this  1st  day  of  June,  in  the  year  of  our  Lord  1833.  The  con- 
dition of  this  obligation  is  such,  that  if  the  above  bounden  Charlotte 
Warren,  administratrix  of  all  and  singular  the  goods,  chattels  and  credits 
of  the  late  John  Warren,  of  the  township  of  Bertie,  aforesaid.  Esquire, 
deceased,  do  make  or  cause  to  be  made  a  true  and  perfect  inventory  of 
all  and  singular  the  goods,  chattels  and  credits  of  the  said  deceased, 
which  have  or  shall  come  into  the  hands,  or  possession,  or  knowledge  of 
her,  the  said  Charlotte  Warren,  or  into  the  hands  or  possession  of  any 
other  person  or  persons  for  her,  and  the  same  so  made  do  exhibit  or  cause 
to  be  exhibited  into  the  registry  of  the  Court  of  Probate,  on  or  before  the 
last  Monday  in  March  next  ensuing,  and  the  same  goods,  chattels  and 
credits,  and  all  other  goods,  chattels  and  credits  of  the  said  deceased  at 
the  time  of  his  death,  which  at  any  time  after  shall  come  into  the  hands 
or  possession  of  the  said  Charlotte  Warren,  or  into  the  hands  or  posses- 
sion of  any  other  person  or  persons  for  her,  do  well  and  truly  administer 
according  to  law,  and  further  do  make  or  cause  to  be  made  a  true  and 
just  account  of  her  said  administration,  at  or  before  the  1  st  Monday  in 
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June,  which  will  be  in  the  year  of  our  Lord  1834,  and  all  the  rest  and 
residue  of  the  said  goods  and  chattels  and  credits  which  shall  be  found 
remaining  in  the  said  administratrix'  account,  the  same  being  first  exa- 
mined and  allowed  by  the  Judge  of  the  Court  for  the  time  being,  shall 
deliver  and  pay  unto  such  person  or  persons  respectively  as  the  said  judge 
by  his  decree  or  sentence  conformably  to  the  provisions  in  a  certain  act  of 
parliament,  entitled  "  An  act  for  the  better  settling  intestate  estates,"  and 
passed  in  the  22nd  and  23rd  year  of  the  reign  of  Charles  II.,  and  also 
in  a  certain  act  passed  in  the  1st  year  of  King  James  IL,  contained,  shall 
limit  and  appoint ;  and  if  it  shall  hereafter  appear  that  any  last  will  and 
testament  was  made  by  the  deceased,  and  the  executor  or  executors 
therein  named  do  exhibit  the  same  unto  the  said  court,  making  request 
to  have  it  allowed  and  approved  accordingly,  if  the  said  Charlotte 
Warren  within  bounden  being  thereunto  required,  do  render  and  deli- 
ver the  said  letters  of  administration,  (approbation  of  such  testament 
being  first  had  and  made  in  the  said  court),  then  this  obligation  to 
be  void  and  of  none  effect,  or  else  to  remain  in  full  force  and 
virtue ;"  which  being  read  and  heard,  the  defendants  say  that  the  said 
declaration  is  not  sufficient  in  law;  and  they  state  and  shew  to  the  court 
here  the  following  causes  of  demurrer  thereto,  that  is  to  say,  that 
it  is  alleged  in  and  by  the  said  declaration,  that  the  said  bond  and 
the  condition  thereof  are  made  and  entered  by  the  said  Charlotte 
McKenzie  while  she  was  sole  and  unmarried,  and  were  made  and  entered 
into  by  her  by  the  name  of  Charlotte  Warren,  and  then,  after  alleging 
certain  breaches  of  the  condition  of  the  said  bond  whereby  it  is  stated 
that  the  said  bond  became  forfeited,  it  is  averred  that  the  said  defend- 
ants in  the  declaration,  to  wit,  Kenneth  McKenzie,  Charlotte  McKenzie, 
Robert  Stanton,  and  William  H.  Lee,  did  not  pay  the  said  sum  of  65 OZ., 
being  the  penalty  in  the  said  bond  mentioned,  but  it  is  not  certainly 
shewn  that  the  said  Charlotte  McKenzie,  while  she  was  sole  and  un- 
married, as  Charlotte  Warren,  did  not  pay  the  said  sum  of  650/.,  being 
the  penalty  in  the  said  bond,  and  therefore  it  does  not  appear  certainly 
from  the  said  declaration,  that  the  plaintiff  has  any  right  to  sue  upon  the 
bond,  as  the  penalty  thereof,  if  the  said  bond  were  forfeited,  may  have 
been  paid  by  the  said  Charlotte  Warren,  while  she  was  sole  and  unmarried, 
for  anything  that  appears  in  the  said  declaration,  and  also  that  the  said 
declaration  is  in  other  respects  uncertain,  informal,  and  insufficient.  Join- 
der in  demurrer.  The  defendants  also  objected,  on  general  demurrer, 
that  the  bond  declared  on  was  not  properly  taken  under  the  statute ;  that 
it  should  not  have  been  made  to  Sir  John  Colborne  and  his  successors  in 
office ;  and  that  the  plaintiff  could  not  sue  on  it  as  such  successor ;  that  the 
bond  did  not  purport  to  be  made  to  Sir  John  Colborne,  as  governor ;  that 
it  was  not  shewn  that  administration  had  ever  been  granted  to  Charlotte 
McKenzie,  or  that  any  goods  had  ever  come  to  her  hands ;  that  the  con- 
version alleged  to  her  own  use  was  no  devastavit ;  that  the  second  breach  was 
defective  in  alleging  that  an  account  had  not  been  rendered  by  Charlotte  only  | 
that  it  should  have  negatived  the  rendering  an  account  by  her  and  her  hus- 
band also;  and  that  the  condition  was  to  render  an  account  on  the  first  Mon- 
day in  June^  1 834,  and  the  breach  was  that  she  did  not  render  an  account 
on  the  first  Monday  in  1 834,  which  would  be  in  January,  a  different  month 
from  that  required  in  the  condition  of  the  bond, 
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J.  Hillyard  Cameron^  and  Vankovghnet^  in  support  of  the  demurrer. — 
The  breach  of  non-payment  of  the  penalty  in  the  bond,  is  insufficient, 
and  is  not  supported  by  the  forms  to  be  found  in  Chitty's  Pleading.  The 
plaintiff  avers  only,  that  the  defendants,  or  either  of  them,  did  not  pay, 
but  that  does  not  negative  a  payment  by  the  administratrix  before  her 
marriage  to  the  defendant,  McKenzie.  The  defendants  are,  McKenzie, 
and  his  wife,  and  her  sureties  ;  and  the  allegation  that  the  defendants  did 
not  pay,  is  no  allegation  that  the  wife,  as  administratrix,  before 
her  marriage,  did  not  pay.  In  Lunn  v.  Payne,  (a)  in  debt  no 
bond,  the  condition  was  for  payment  of  an  annuity  to  the  wife  of  the 
obligee,  and  a  breach  assigned  in  non-payment  to  the  obligee  himself,  was 
held  insufficient.  In  Debenham  et  al.  v.  Chambers,  (&)  the  plaintiffs 
declared  in  assumpsit  as  surviving  partners,  and  alleged  that  the  defen- 
dant had  not  paid  the  monies;  to  this  there  was  a  special  demurrer,  but 
the  declaration  was  held  sufficient;  Parke  B.,  saying,  the  allegation  is, 
that  the  defendant  has  not  paid  at  all,  either  to  the  one  party  or  the 
other.  This  decision  was  made  under  the  new  rules,  which  gives  the 
form  of  declaration,  and  therefore  cannot  assist  the  plaintiff  in  the  form 
of  breach  which  he  has  chosen  to  adopt  here.  Then  as  to  the  points  of 
general  demurrer :  the  defendants  contend  that  this  bond  is  not  taken 
according  to  the  statute  under  which  the  Court  of  Probate  was  erected, 
and  power  to  take  administration  bonds  given.  The  probate  act,  (c)  in 
the  twelfth  section,  declares  that  the  judge  of  probate  may,  upon  grant- 
ing administration,  take  bonds  of  the  person  to  whom  administration 
is  to  be  committed,  in  the  name  of  the  governor  &c.  That  clearly  means 
not  in  the  name  of  the  person  administering  the  government  for  the  time 
being,  but  in  the  name  of  his  office,  whatever  that  office  might  be,  gover- 
nor, lieutenant  governor,  or  person  administering  the  government.  The 
form  of  the  bond  is  the  same  as  that  given  in  the  English  statute  of  dis- 
tributions, (d)  except  that  there  the  statute  directs  that  it  shall  be  taken 
in  the  name  of  the  ordinary,  which  has  never  been  construed  to  mean  any- 
thing else  than  his  name  of  office.  But  even  if  the  bond  should  be  con- 
sidered as  sufficiently  valid  under  the  statute,  it  certainly  ought  to  be 
sued  on  in  the  name  of  the  governor  to  whom  it  was  given,  not  by  his 
name  of  office,  but  by  his  surname ;  the  words  lieutenant  governor  of  the 
province  of  Canada,  &c.  after  his  name,  being  mere  matter  of  description. 
The  statute  gives  no  authority  to  the  judge  of  the  Court  of  Probate,  to 
take  a  bond  in  the  surname  of  the  governor,  to  him  and  his  successors  in 
office ;  and  if  the  parties  who  are  interested  under  it,  and  are  allowed  to 
put  it  in  suit,  wish  to  avail  themselves  of  it,  they  must  sue  in  the  name 
of  the  person  to  whom  it  was  given,  and  cannot  be  allowed  to  make  it 
available  in  an  action  in  the  name  of  his  successor.  It  is  another  ground 
of  objection,  that  none  of  the  proceedings  necessary  to  be  taken  to  obtain 
administration  have  been  set  out.  If  the  action  had  been  on  a  bail  or  a 
replevin  bond,  the  plaintiff  could  not  sustain  his  declaration,  unless  he 
shewed  in  it  the  proceedings  on  which  the  bail  or  replevin  bond  was 
founded.  Here  it  is  contended,  that  the  same  form  must  be  pursued,  as 
the  very  words  of  the  clause  of  the  statute  under  which  the  bond  is  taken 


(a)  6  Taunt.  140. 

(c)  1  Revised  Statutes,  23. 


(lb)  6  Dowl.  101. 

id)  22  &  23  Chas.  II.  ch.  10, 
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seem  to  require  it.  It  is  further  objected,  that  no  property  is  alleged 
to  have  come  into  the  hands  of  the  administratrix  to  be  administered, 
and  that  it  is  not  sufficiently  distinctly  shewn  that  she  has  not  duly  admin- 
istered; these  matters,  if  they  appear  at  all,  are  only  argumentatively 
stated,  and  must  vitiate  the  declaration.  The  breach  is  also  bad  in  the 
manner  in  which  it  alleges  that  the  administratrix  wasted  the  goods  of  the 
intestate.  It  is  not  a  distinct  averment  that  she  wasted  the  goods,  but 
that  she  wasted  the  goods  by  converting  them  to  her  own  use  ;  because, 
wherever  waste  is  alleged,  and  the  manner  of  wasting  is  stated,  the  party 
is  bound  by  that  statement,  as  it  shews  his  meaning  of  the  application  of 
the  term  "waste"  in  the  particular  instance.  There  are  numerous 
authorities  to  shew  that  a  mere  conversion  by  an  administrator  of  the 
goods  of  the  intestate  to  his  own  use,  is  no  devastavit,  because  non  constat 
that  he  may  have  paid  the  debts  out  of  his  own  money. — Archbishop  of 
Canterbury  v.  Robertson,  (a)  Wheatley  v.  Lane,  (V)  Merchant  v.  Driver,  (c) 
Stephen's  Nisi  Prius,  (d)  Toller  on  Executors,  (e)  The  declaration,  there- 
fore, in  this  particular,  shews  no  breach  of  the  bond.  There  is  also 
another  objection,  that  in  the  condition  of  the  bond  the  administratrix  is 
to  make  a  return  on  the  first  Monday  in  June,  1834,  and  the  breach  is, 
that  she  did  not  make  the  return  on  the  first  Monday  in  1834,  which  is 
clearly  insufficient.  On  these  several  grounds,  it  is  contended  that  the 
defendants  are  entitled  to  judgment  on  this  demurrer. 

Crooks  for  plaintiff. — The  breach  is  sufficient  as  to  the  non-payment 
of  the  penalty  of  the  bond.  The  plaintiff  avers  that  the  defendants  did 
not,  nor  did  either  of  them  pay  ;  and  although  the  distinction  is  not  taken 
as  to  non-payment  before  the  marriage  of  the  administratrix,  it  is  clearly 
embraced  in  the  statement  which  is  made  by  the  plaintiff,  and  numerous 
forms,  both  before  as  well  as  since  the  new  pleading  rules,  will  be  found 
to  support  it.  As  to  the  form  of  the  bond,  the  court  must  support  it,  if 
possible  ;  as  it  has  been  the  form  adopted  ever  since  the  original  forma- 
tion of  the  Court  of  Probate,  and  if  this  bond  were  now  to  be  held  invalid, 
there  is  not  a  bond  which  has  been  given  either  in  the  Court  of  Probate 
or  in  any  of  the  Surrogate  Courts,  on  which  a  prosecution  could  be  insti- 
tuted with  success.  But  the  bond  may  be  upheld  according  to  the  very 
words  of  the  statute,  and  the  names  of  Sir  John  Colborne  and  the  various 
other  governors  whose  names  are  mentioned,  may  be  struck  out  as  surplus- 
age, and  the  bond  will  then  appear  to  be  according  to  the  very  terms  of  the 
statute.  As  to  the  other  points  which  have  been  raised,  if  susceptible  of 
argument  at  aU,  they  should  have  been  made  the  grounds  of  a  special 
and  not  a  general  demurrer.  It  can  be  no  ground  of  general  demurrer, 
that  the  declaration  contains  only  an  argumentative  statement  that  goods 
came  into  the  hands  of  the  administratrix  to  be  administered,  nor  that 
the  devastavit  alleged  does  not  in  law  amount  to  one.  As  to  the  variance 
between  the  time  of  return  in  the  condition,  and  that  in  the  breach,  it 
cannot  be  fatal,  as  the  defendants  have  not  shewn  it  as  a  special  cause  of 
demurrer. 

Robinson,  C.  J. — The  statute  directs  that  the  judge  of  probate  shall 
take  sufficient  bonds  from  the  administrator,  with  two  or  more  sureties, 


(a)  1  C.  &  Meeson  690.  (b)  1  Saund.  218. 
(,d)  1863.  (e)  428. 


(c)  1  Saund.  307. 
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"  in  the  name  of  the  goveraor,  lieutenant  governor,  or  person  administering 
the  government  of  the  said  province and  then  it  prescribes  the  form  of 
the  condition,  which  has  been  closely  followed  in  this  instance.  It  makes 
the  governor,  or  person  administering  the  government,  judge  of  the  Court 
of  Probate;  or  rather  directs  that  he  shall  preside  in  the  court,  and 
authorises  him  to  appoint  an  official  principal,  who  is  to  perform  the 
actual  duties  of  judge.  An  action  was  formerly  brought  on  this  same  bond 
against  these  defendants,  at  the  suit  of  the  late  Sir  Charles  Bagot,  then 
Governor  General  of  Canada,  and  the  declaration  being  demurred  to  on 
various  grounds,  this  court  gave  judgment  in  Michaelmas  Term,  1843,  for 
the  defendants  on  demurrer,  chiefly  on  the  ground  of  a  defect  which 
cannot  be  objected  against  this  declaration.  I  took  occasion  at  that 
time,  however,  to  express  the  opinion  which  I  had  then  formed,  upon  the 
manner  in  which  the  bonds  to  be  given  by  administrators  should  have 
been  framed  to  meet  the  provisions  of  the  statute ;  and  in  re-considering 
the  matter  since  the  argument  of  this  demurrer,  I  am  inclined  to  adhere 
to  what  I  then  stated,  which  I  need  not  repeat  here.  But  not  knowing 
in  what  form  the  many  bonds  which  must  have  been  given  under  the 
statute  have  been  framed,  we  think  it  better  to  abstain  from  pronouncing 
any  conclusion  in  this  case,  further  than  is  necessary  upon  these  plead- 
ings, for  this  might  prejudice  the  discussion  of  any  objection  which  may 
be  taken  hereafter  upon  the  ground  of  an  apparent  want  of  conformity 
between  such  bonds  and  the  statute.  This  declaration  is  not,  in  our 
opinion,  bad,  on  account  of  the  only  cause  of  demurrer  specially  assigned. 
After  shewing  the  bond  forfeited  by  Charlotte  Warren,  by  which  an  action 
accrued  to  recover  the  penalty,  the  declaration  charges  that  the  defendants, 
that  is  McKenzie  and  his  wife  (formerly  Charlotte  Warren),  and  the 
other  defendants,  Stanton  and  Lee,  have  not,  nor  hath  either  of  them, 
paid  the  £650  to  Sir  John  Colborne,  or  to  the  plaintiff,  or  to  any  other 
persons,  but  it  does  not  state  that  Charlotte  Warren,  while  sole  and 
unmarried,  did  not  pay  the  £650  ;  and  this  is  urged  as  a  defect  in  the 
breach.  The  bond  not  only  might  have  been  forfeited  before  her  marriage 
with  her  present  husband,  but  according  to  the  statements  in  the  decla- 
ration, that  was  the  case  ;  then  if  so,  the  penalty  became  a  debt  due  by 
her,  and  of  course  it  must  be  denied  that  she  has  paid  it.  The  question 
is,  whether  the  allegation  that  the  defendants  have  not  paid  it,  includes 
such  denial ;  in  other  words,  whether  the  statement  that  neither  McKenzie 
and  his  wife,  nor  either  of  them  have  paid,  includes  the  assertion  that 
Charlotte  Warren  did  not  pay  before  she  became  his  wife.  The  form  of 
concluding  used  here,  is  supported  by  Chitty's  Pleading,  2nd  Vol.  69-70, 
though  he  gives  other  forms  in  which  it  is  distinctly  stated  that  the  wife 
did  not  pay  while  sole,  and  that  neither  her  husband  nor  she  have  since 
paid. (a)  It  is  laid  down  that  when  there  are  several  defendants,  an  aver- 
ment that  "they  have  not  paid"  is  sufficient;  for  payment  by  one  is  pay- 
ment by  all.  If,  therefore,  any  of  these  four  defendants  had  paid  the 
debt,  this  breach  cannot  be  true,  and  I  do  not  know  on  what  authority 
we  can  hold,  that  payment  by  Charlotte  McKenzie,  while  she  was  Charlotte 
Warren,  would  not  be  a  payment  by  that  one  of  the  defendants,  though 
she  has  since  married.    I  find  the  great  majority  of  precedents  do  nega- 


(a)  2  Chit.  PI.,  80,  332;  1  Chit.  Junr.  Precedent,  90,  124. 
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tive  payment  by  the  feme  while  sole,  as  well  as  by  either  after  the  inter- 
marriage, and  it  is  certainly  the  more  regular  and  proper  method  of  con- 
cluding; but  the  leading  precedent  given  by  Chitty,  as  the  example  of 
stating  the  breach  in  such  cases,  is  the  other  way,  and  without  an  express 
decision  holding  it  bad,  I  think  we  should  sustain  it,  on  the  weight  of 
that  authority,  as  this  defendant,  Charlotte  McKenzie,  is  certainly  the 
same  person  with  Charlotte  Warren,  and  if  she  has  not  yet  paid,  nor  any 
of  the  other  defendants,  then  it  is  correct  to  say,  as  is  said  in  this  con- 
clusion, that  none  of  the  defendants  have  paid.  With  regard  to  the  other 
grounds  of  demurrer  urged  in  the  argument :  though  I  think  the  bond 
should  properly  have  been  taken  to  "  the  governor,  lieutenant  governor, 
or  person  administering  the  government  of  Upper  Canada,"  without 
making  the  governor  for  the  time  being  by  name  as  the  obligee ;  as  admin- 
istration bonds  are  taken  in  England  to  the  "Archbishop  of  Canterbury,'* 
merely  by  his  name  of  office,  under  the  statute  22  &23  Car.  11.  ch.  10, under 
a  very  similar  provision,  yet  I  think  that  we  may  and  must  uphold  the 
bonds  which  we  were  informed  on  the  argument  have  commonly  been  taken 
in  this  form.  It  is  a  substantial  compliance  with  the  statute;  the  bond 
was  taken  in  "  the  name  of  the  governor ;"  for  it  was  to  the  governor  at 
that  time  by  name,  adding  his  official  designation.  All  that  is  added  in 
the  bond  of  his  being  Major-general  commanding,  &c.,  and  Judge  of  the 
Court  of  Probate,  does  no  harm,  and  may  be  rejected.  It  may  be  treated 
as  mere  idle  matter  of  description.  As  to  the  second  objection,  it  was 
not  necessary  that  the  bond  should  be  to  Sir  John  Colborne,  as  governor, 
&c.,  that  is,  it  was  not  necessary  that  the  word  "  as "  should  be  used. 
The  bond  is  taken  in  the  name  of  the  governor  to  enforce  a  compliance  by 
the  administratrix  with  her  duty,  and  that  is  all  that  the  law  requires. 
The  statute  and  the  condition  of  the  bond  set  out  in  the  record  shew 
plainly  that  the  bond  is  in  fact  given  to  Sir  John  Colborne,  as  governor. 
It  need  not  be  so  stated.  As  to  the  third  objection,  it  cannot  hurt  the 
bond  that  Sir  John  Colborne,  being  Lieutenant-governor,  held  the  other 
offices  mentioned :  they  are  to  be  regarded  merely  as  matter  of  descrip- 
tion needlessly  inserted.  It  does  not  appear  to  me  to  be  necessary  that 
the  declaration  should  have  stated  that  administration  had  been  granted 
to  Charlotte  Warren.  The  mode  of  declaring  on  what  are  called  fidelity 
bonds,  as  well  as  the  case  of  Archbishop  of  Canterbury  v.  Robertson  (a),, 
and  indeed  the  reason  of  the  thing  will  shew,  that  no  such  statement  was 
required,  and  the  same  case  of  Archbishop  of  Canterbury  v.  Robertson,  so- 
far  as  we  may  safely  take  it  as  authority  on  that  point,  supports  this 
declaration  against  the  other  objection,  that  it  is  not  directly  averred  m 
it  that  any  goods  of  the  intestate  ever  came  to  the  hands  of  the  adminis- 
tratrix. It  is  sufficiently  stated  in  substance  at  least,  and  there  is  no 
special  demurrer  on  the  ground  of  its  not  being  precisely  alleged.  As> 
regards  this  point,  the  pleadings  before  us  exactly  resemble  those  in  the 
case  cited,  which  case  also  clearly  establishes,  that  the  breach  as  to 
wasting  and  converting  the  goods,  and  not  duly  administering  them,  is 
well  assigned  here.  The  declaration,  in  my  opinion,  might  be  sustained 
as  regards  both  breaches,  if  it  were  not  for  the  variance  objected  in  the 
argument  between  the  condition  as  declared  on  and  as  set  out  on  oyer^ 


(a)  I  C.  &  Meeson,  690. 
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The  declaration  charges  that  the  administratrix  was  bound  by  the  con- 
dition to  render  an  account  of  her  administration  on  the  first  Monday  in 
the  year  18  34,  while  in  fact  the  condition  was  that  she  should  render  the 
account  on  the  first  Monday  in  June,  in  the  year  1834.  For  this  vari- 
ance the  defendant  is  entitled  to  judgment  on  demurrer,  but  the  plaintiff 
may  amend  on  paying  costs.  Where  the  deed  is  set  out  on  oyer,  it 
becomes  part  of  the  declaration,  and  the  variance  creates  a  repugnance  in 
the  statement  in  a  material  and  substantial  point.  Upon  the  principal 
question,  which  would  apply  to  all  bonds  taken  in  this  form,  I  consider 
that  on  general  demurrer,  at  least  sufficient  appears  to  enable  the  actual 
governor  to  sue  (see  Union  Act,  sec.  44).  The  bond  was  taken  to  the 
governor  at  the  time,  both  by  his  name  and  his  name  of  office.  Upon 
such  a  bond  the  statute  enables  the  succeeding  governor  to  sue,  whether 
the  bond  says  anything  about  successors  or  not.  It  does  appear  on  the 
declaration  that  this  plaintiff  is  the  governor,  and  the  bond  being  taken 
to  the  governor  by  name,  and  his  successors,  cannot  the  less  entitle  the 
succeeding  governor  to  sue,  because  it  unnecessarily  mentions  his  succes- 
sors. The  statute  does  not  give  the  form  of  the  bond.  The  present 
bond  is  taken  in  substantial  compliance  with  the  provisions  of  the  act,  and 
I  see  nothing  illegal  in  it — nothing  inconsistent  with  or  in  contravention 
of  the  statute,  though  I  certainly  think  it  would  have  been  better  to  have 
taken  the  bond  simply  "to  the  Governor  of  Upper  Canada,"  which  would 
have  saved  the  necessity  for  any  recitals  as  to  the  succession  ;  but  before 
we  hold  what  has  been  done  under  the  statute  for  so  long  a  series  of 
years  and  in  such  a  multitude  of  cases  to  be  absolutely  void,  we  must  see 
something  which  is  in  substance  contrary  to  law,  which  we  do  not  see 
here.  This  declaration  avers,  that  the  bond  sued  on  was  taken  accord- 
ing to  the  statute,  which  is  expressly  recited,  and  the  provisions  of  which 
we  are  bound  to  know.  We  see  that  it  is  a  bond  taken  to  the  governor 
to  secure  due  administration  of  an  intestate  estate,  and  it  is  not  the  less 
taken  to  the  governor  because  his  name  is  mentioned.  Sir  Charles  Met- 
calfe sues  as  being  the  governor  for  the  time,  and  by  law  it  is  the 
governor  for  the  time  that  should  sue.  The  statute  and  the  bond  toge- 
ther shew  the  right  of  action.  It  would  have  been  more  correct,  perhaps, 
if  this  action  had  been  merely  in  the  official  name  of  the  governor,  saying 
nothing  of  Sir  Charles  Metcalfe,  but  we  cannot  say  that  it  is  bad  in  sub- 
stance because  the  name  of  the  actual  governor  is  mentioned.  The 
truth  seldom  or  never  vitiates  any  statement.  The  money  recovered  on 
this  bond  would  in  my  opinion  be  held  for  the  benefit  of  the  person 
entitled  to  put  the  bond  in  suit,  and  could  not  be  made  to  form  part  of 
the  personal  estate  of  Sir  Charles  Metcalfe.  The  course  in  England  is, 
that  the  next  of  kin,  or  a  creditor,  obtains  leave  from  the  proper  court  to 
put  the  bond  in  suit,  and  then  it  is  assigned  to  him  and  be  is  allowed  to 
sue  in  the  name  of  the  archbishop.  Whether  the  same  steps  have  been 
taken  here  does  not  appear,  but  if  they  have  (as  they  ought  to  have  been), 
there  can  be  no  difficulty  either  as  to  costs  or  the  future  enforcing  of  the 
judgment. 

Leave  to  plaintiff  to  amend  on  payment  of  costs, 
otherwise  judgment  for  defendants. 
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Malloch  v.  Grter. 

Where  separate  actions  were  brought  by  the  obligee  against  the  obligors  in  a 
joint  and  several  bond,  and  the  pleadings  having  been  drawn  on  both  sides  to 
an  unnecessary  length,  the  plaintiff  had  leave  to  discontinue  after  argument 
on  demurrer,  and  the  master  disallowed  the  defendant  a  great  portion  of  the 
pleadings,  which  he  considered  had  been  unnecessarily  pleaded;  the  court 
discharged  a  rule  nisi,  obtained  by  the  defendant  to  revise  the  taxation,  with 
costs. 

Eccles  moved  to  revise  taxation  of  costs  to  defendant,  on  leave  to 
plaintiff  to  discontinue,  on  the  ground  that  the  master  has  disallowed  to 
defendant  the  costs  of  several  pleas  and  demurrers  on  which  he  obtained 
judgment,  and  has  allowed  to  plaintiff  the  costs  of  certain  pleadings  on 
which  he  obtained  judgment  in  this  action,  having  allowed  similar  costs 
in  the  action  against  the  other  obligor  of  the  bond  on  which  an  action  is 
also  brought,  two  actions  having  been  unnecessarily  brought.  The  facts 
of  the  case  appear  in  the  judgment  of  the  court. 

J.  Hillyard  Cameron  shewed  cause. 

Robinson,  C.  J. — The  proceedings  in  this  suit  are  certainly  of  such  a 
character  as  to  bring  no  little  discredit  on  the  administration  of  justice  ; 
and  it  does  not  tend  to  make  our  duty  more  agreeable  in  this  matter,  to 
find  two  gentlemen  of  the  profession,  residing  at  Bytown,  who  were  con- 
cerned in  it  as  attornies  for  the  respective  parties,  making  affidavits 
directly  contradicting  each  other,  as  to  the  communications  which  have 
passed  between  them.  Upon  a  seizure  of  goods  under  a  fi.  fa.,  in  a 
district  court  suit,  a  bond  was  given  by  two  persons  to  the  sheriff  that  the 
goods  should  be  forthcoming  when  required  to  be  sold  :  upon  an  alleged 
forfeiture  of  this  bond,  which  was  only  taken  to  secure  the  return  of 
goods  to  the  amount  of  50Z.,  such  a  double  mass  of  pleading  has  been 
constructed  in  actions  against  the  two  obligors,  as  has  scarcely  ever  been 
seen  in  this  court,  even  where  the  most  important  interests  were  at  stake, 
and  the  most  difficult  questions  pending.  In  the  first  place,  if  there  was 
any  necessity  to  sue  both  defendants,  there  has  been  no  satisfactory 
reason  given  for  not  suing  them  in  one  action.  Then,  bringing  two  actions 
where  one  would  have  sufficed,  the  plaintiff  in  each  declares  in  two  counts, 
when  it  is  clear  that  one  only  was  necessary.  And  the  defendant  pleads 
to  each  oi  tfiese  counts  ten  pleas,  to  eight  of  which  the  plaintiff  replies  in 
each  action,  and  demurs  to  two  ;  and  the  defendant,  on  his  part,  demurs 
to  five  of  the  plaintiff's  replications  in  each  line  of  pleading.  The  special 
demurrers  are  drawn  out  to  a  most  absurd  and  unnecessary  length,  and 
the  consequence  is,  that  in  one  of  these  actions  now  before  us,  the  record 
is  not  much,  if  any  less,  I  think,  than  two  hundred  and  fifty  folios.  We 
cannot  forbear  saying  that  we  look  upon  this  as  a  great  injury  done  to  the 
parties  on  both  sides,  and  a  very  censurable  abuse  of  the  forms  of  the 
law.  In  Hilary  term,  last,  we  made  a  rule,  on  motion  of  the  plaintiff's 
attorney,  and  with  the  consent  of  the  defendant,  that  all  proceedings  in 
this  action  might  be  discontinued  upon  payment  of  such  costs  as  the 
master  might  think  right,  taking  into  consideration  the  necessity  of  the 
pleadings  and  their  prolixity.  Upon  this  rule  the  master  has  allowed  to 
defendant  as  costs  on  discontinuance  only  the  costs  of  the  Ist,  2nd,  5th, 
and  8  th  pleas,  and  the  demurrers  thereto,  striking  out  the  others,  and 
q  VOL.  11. 
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allows  the  plaintiff  to  set  off  the  costs  of  the  7th  plea,  including  fee  on 
argument  in  both  actions.  This  is  complained  of  by  the  defendant,  but 
we  shall  certainly  not  find  fault  with  any  reduction  made  by  the  master 
unless  upon  the  clearest  ground,  for  it  would  scarcely  be  a  fair  matter  of 
complaint  under  such  circumstances,  if  nothing  was  to  be  allowed  on 
either  side  beyond  disbursements.  Upon  looking  over  the  pleas  of  which 
the  costs  were  allowed,  we  think  the  deduction  might,  without  impro- 
priety, have  gone  further ;  and  at  any  rate  it  is  not  usual,  unless  under 
particular  circumstances,  to  over-rule  the  master  in  the  manner  in  which 
he  has  exercised  his  judgment  in  a  matter  thus  specially  referred  to  him. 
The  defendant  has  certainly  no  just  ground  of  complaint,  in  regard  to  the 
proportion  of  the  pleadings  for  which  costs  are  allowed  to  him  by  the 
master ;  and  as  to  any  ground  of  complaint  against  the  other  party  for 
bringing  an  unnecessary  action,  that  furnishes  no  consideration  that  can 
weigh  in  favour  of  the  defendant  in  regard  to  the  costs  of  this  suit,  and  it 
is  not  a  matter  that  comes  properly  before  us  in  this  application. 

Rule  discharged  with  costs. 


In  re  Macaea. 

A  solicitor  in  the  Sheriff's  Court  in  Scotland  is  not  entitled  to  be  admitted  an 
attorney  of  this  court,  on  proof  of  service  for  three  years  under  articles  in 
Upper  Canada,  under  the  provisions  of  Stat.  7  Will.  IV.,  ch.  15. 

12.  B.  Sullivan  moved  for  the  admission  of  Mr.  Macara  as  an  attorney 
of  this  court,  under  7  Will.  IV.,  ch.  15,  upon  proof  of  service  under 
articles  in  Upper  Canada  for  three  years,  and  that  he  had  been  ad- 
mitted to  practice  as  a  solicitor  in  the  sheriff's  court  in  Fifeshire  in 
Scotland. 

Robinson,  C.  J. — We  take  the  occasion  of  this  application  to  remark, 
that  in  all  cases  of  gentlemen  applying  under  this  statute  there  should  be, 
1st,  proof  of  the  identity  of  the  party,  at  least  by  his  own  affidavit,  that 
is,  he  should  swear  that  he  is  the  person  named  in  the  documents  pro- 
duced by  him ;  2ndly,  some  testimonials  of  good  character  and  conduct ; 
the  law  requires  this  from  persons  appl}'ing  to  be  called  to  the  bar 
under  similar  circumstances  (2  Geo.  IV.,  sess.  2,  ch.  5,  sec.  2)  ;  and  in 
the  exercise  of  the  discretion  vested  in  this  court  by  7  Will.  IV.,  ch.  15, 
we  think  we  should  require  the  same  in  regard  to  persons  applying  to  be 
admitted  attornies  under  that  act ;  3rdlv,  the  assent  of  the  master  to 
waive  the  service  of  the  clerk  for  any  unex^  ired  portion  of  the  time  men- 
tioned in  the  articles,  should  be  shewn.  In  the  case  before  us  the  certi- 
ficates of  Mr.  Burns  and  of  Mr.  Crooks  should  have  been  obtained, 
declaring  that  there  had  been  a  service  of  three  years  with  them  in  suc- 
cession under  articles.  Upon  the  general  question,  whether  the  court  can 
or  ought  to  admit,  under  the  statute,  any  person  to  be  an  attorney  after 
three  years'  service  only  in  this  province,  on  proof  of  his  having  been  duly 
admitted  a  solicitor  in  the  Sheriff's  Court  of  some  one  of  the  counties  of 
Scotland,  we  must  observe  that  there  ought  to  have  been  an  affidavit  of 
the  party  explaining  exactly  his  professional  status  in  Scotland.  Taking 
the  case  to  be  as  it  was  stated  at  the  bar  (and  no  doubt  correctly),  we 
must  look  upon  the  Sheriff's  Court  of  Fifeshire  as  a  limited  jurisdiction, 
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having  no  authority  out  of  that  county,  and  that  the  present  applicant  is 
not  at  this  moment  competent  to  practice  as  an  attorney  or  solicitor  in 
those  higher  courts  in  Scotland  which  have  a  general  jurisdiction  through- 
out the  kingdom.  Looking  at  the  statute  37  Geo.  III.,  ch.  15,  sec.  5, 
and  at  the  statute  passed  for  amending  it  (2  Geo.  IV.  sec.  2,  ch.  5),  and 
comparing  the  5  th  clause  of  the  former  as  it  originally  stood  with  the  2nd 
clause  of  the  latter  which  is  substituted  for  it,  we  consider  that  the  legis- 
lature have  given  proof  by  that  amendment,  that  in  regard  to  barristers 
coming  from  the  United  Kingdom,  they  did  not  think  that  they  ought  to 
be  admitted  to  the  same  degree  in  this  province,  if  they  had  been  merely 
called  to  the  bar  of  some  court  having  but  a  local  jurisdiction  in  England, 
Ireland  or  Scotland.  They  shew  us  in  that  statute,  that  by  the  term 
superior  courts,  they  mean  courts  not  having  merely  local  jurisdiction  ;  and 
we  think  it  reasonable  to  infer,  that  when  they  use  the  words  "  Solicitor 
before  the  higher  Courts  in  Scotland,"  omitting  to  apply  the  words  higher 
courts  to  the  case  of  solicitors  arriving  from  England  or  Ireland,  they  mean 
what  they  had  already  clearly  expressed  in  the  former  act,  that  is,  courts 
not  having  merely  a  local  jurisdiction.  Although,  therefore,  the  Sheriff's 
Courts  in  Scotland  have  a  high  jurisdiction  as  regards  the  subject  matters 
of  which  they  can  take  cognizance,  we  think  they  are  not  included  in  the 
term  higher  courts,  as  used  in  the  statute  in  question.  We  are  confirmed 
in  this  opinion,  by  the  recollection  that  Mr.  Berrie  was,  in  1821,  called 
to  the  bar  in  this  province,  under  37  Geo.  III.,  ch.  13,  and,  as  we  believe, 
after  some  hesitation,  upon  his  shewing  that  he  had  been  admitted  'to 
practice  in  a  similar  capacity  before  the  Sheriff's  Court  of  a  county  in 
Scotland ;  and  that  in  the  next  session  of  the  legislature  the  statute 
2  Geo.  IV.,  ch.  5,  was  passed,  making  the  alteration  which  we  have  alluded 
to,  as  if  for  the  purpose  of  preventing  such  an  interpretation  being  put 
upon  the  term  "  superior  courts,"  in  future  ;  and  although  that  enactment 
refers  to  barristers  and  not  to  attornies,  we  think  that  in  the  exercise  of 
our  discretion  we  shall  best  conform  to  the  intention  of  the  legislature,  by 
only  recognizing  admissions  to  practice  in  those  courts  of  Scotland  which 
have  a  general  jurisdiction,  as  sufficient  to  bring  the  party  under  the 
benefit  of  the  statute  7  Will.  IV.,  ch.  15. 

Madden  v.  Sheweb. 

A  notice  of  action  against  a  magistrate,  must  distinctly  specify  the  place  where 
the  act  complained  of  was  done. 

Trespass  for  false  imprisonment  against  the  •  defendant  as  a  justice  of 
the  peace  of  the  Midland  District.  Plea,  the  general  issue,  by  statute.  At 
the  trial,  the  notice  of  action  which  had  been  served  on  the  defendant, 
was  produced ;  it  contained  no  statement  of  a  venue,  or  at  least  no  suf- 
ficient statement,  as  the  defendant  insisted.  It  was  in  these  words,  (after 
notifying  the  defendant  of  the  intention  to  bring  an  action  of  trespass 
against  him  as  a  justice  of  the  peace,  of  the  Midland  District) :  "For  that 
you,  as  one  of  her  Majesty's  justices  of  the  peace,  on  or  about  the  3rd 
Sept.  1844,  caused  me  to  be  arrested  and  imprisoned,  by  one  John  Wil- 
liamson, a  constable,  acting  under  your  orders ;  and  kept  and  detained  me 
as  such  prisoner,  for  the  space  of  six  hours.  And  also,  for  that  the  said 
John  Williamson,  acting  as  aforesaid,  then  and  there  assaulted,  beat  and 
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ill-treated  me  as  such  prisoner.  And  also  for  that  the  said  John  Wil- 
liamson, acting  as  aforesaid,  did  other  wrongs  to  me  then  and  there  com- 
mit. And  also,  for  that  you,  the  said  Edward  Shewer,  on  the  said  3rd 
September,  or  thereabout,  did  assault,  and  beat,  and  arrest,  and  imprison 
me,  without  any  cause  whatever,  and  kept  me  imprisoned  for  the  space  of 
six  hours,  and  also  carried  me  to  a  certain  dwelling-house  in  the  township  of 
Ernestown,  four  miles  distant  from  the  place  where  I  was  so  arrested  ;  and 
other  wrongs  and  injuries  to  me  also  then  and  there  did  against  the  peace  of  our 
Lady  the  Queen,  and  to  my  great  damage."  The  learned  judge  reserved 
the  objection,  that  the  place  where  the  trespass  was  committed  was  not 
sufficiently  stated;  and  the  case  having  been  gone  into,  it  appeared  that 
on  the  31st  of  August,  1844,  one  Flanagan  made  information  and  com- 
plaint before  the  defendant  as  a  magistrate,  that  the  plaintiff  had  unjusti- 
fiably and  unwarrantably  withheld  from  him  his  just  wages ;  that  he  had 
worked  as  a  farming  labourer  for  the  plaintiff,  for  two  months,  at  2Z.  2^.  6c?. 
per  month,  and  had  received  11.  2s.  9d.  in  goods  and  money,  leaving  a 
balance  of  Si.  2s.  Sd. ;  of  which  balance,  Madden,  the  plaintiff,  refused  to 
pay  him  more  than  21.  4s.  Upon  this  information,  the  defendant,  Shewer, 
on  the  4th  of  September,  issued  his  warrant  to  apprehend  Madden,  and 
bring  him  before  him  to  answer  for  the  said  offence.  The  defendant, 
in  issuing  these  warrants,  had  assumed  to  act  under  the  English  statutes 
20  Geo.  II.  ch.  19,  and  31  Geo.  II.  ch.  11,  which  authorize  justices  in 
England  to  determine  disputes  between  servants  in  husbandry  and  their 
masters,  respecting  wages.  The  learned  judge  doubted  whether  these 
statutes  were  in  force  in  this  province,  and  reserved  leave  to  the  defendant 
to  move  for  a  nonsuit  on  that  point,  and  also  on  the  objection  taken  to  the 
notice.  The  jury  found  a  verdict  for  the  plaintiff,  and  one  shilling 
damages. 

J.  A.  Macdonald,  for  the  defendant,  obtained  a  rule  nisi  to  enter  a 
nonsuit  on  the  leave  reserved. 

Henri/  Smiih  shewed  cause. — The  notice  of  action  is  sufficiently  certain 
as  to  place,  as  it  is  directed  to  the  defendant  as  a  magistrate  of  the  Mid- 
land District,  and  states  that  the  defendant  caused  the  plaintiff  to  be  carried 
from  the  place  where  he  was  arrested,  four  miles,  to  a  certain  dwelling- 
house  in  the  township  of  Ernesttown.  The  court  was  bound  to  take 
judicial  notice  of  the  divisions  of  the  various  districts,  as  the}^  are  stated 
in  a  public  statute,  and  the  township  of  Ernesttown  is  in  the  centre  of  the 
Midland  District,  so  that  if  the  plaintiff  was  arrested  four  miles  from 
that  township,  he  must  have  been  arrested  within  the  Midland  District, 
and  within  the  jurisdiction  of  the  magistrate,  which  would  make  the  state- 
ment sufficiently  certain  as  to  place.  (The  argument  upon  the  effect  of 
the  statutes  is  omitted,  as  the  court  gave  no  judgment  on  that  point.) 

J.  A.  Macdonald,  in  support  of  the  rule.  This  court  has  already,  in 
the  case  of  Kimble  v.  McGarry,  (a)  decided  that  a  notice  of  action  was 
insufficient,  which  contained  no  statement  of  the  place  where  the  act 
complained  of  as  a  trespass,  was  done,  and  that  was  an  action  against  a 
bailiff  of  a  Division  Court,  against  whom,  the  notice  of  action  by  the 
Division  Court  Act,  is  not  required  to  be  nearly  so  explicit  as  that 
required  by  the  English  statute  in  actions  against  magistrates.  Martins 


(a)  Trin.  Term,  1843. 
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V.  Upshur,  (a)  upon  the  authority  of  which  Kimble  v.  McGarry  was 
decided,  is  also  in  point.  But  Breese  v.  Jerdein  et  al.,  (b)  is  the  most 
direct  authority.  There  the  notice  was  in  terms  almost  similar  to  those 
used  in  this  notice.  The  words  were  "You  having  on  or  about  the  27th 
May,  now  last  past,  caused  Daniel  Breese  of  PwUhele,  in  the  county  of 
Carnarvon,  gentleman,  to  be  apprehended  and  detained  in  custody,  without 
any  reasonable  or  probable  cause  whatsoever,  for  the  space  of  three  hours 
then  next  following,  and  having  afterwards  caused  him  to  be  unlawfully 
committed  to  a  certain  common  gaol  or  prison  called  the  Compter,  in  the 
city  of  London,  and  to  be  there  imprisoned,  and  kept  and  detained  in 
prison,  &c."  The  Court  of  Queen's  Bench  in  England  held  that  notice 
to  be  insufficient,  and  this  one  is  certainly  not  more  comprehensive. 

Robinson,  C.  J. — We  all  think  that  the  defendant  was  entitled  to 
prevail  at  the  trial  on  the  objection  taken  by  him  to  the  notice.  The 
question  of  the  necessity  for  stating  in  the  notice  of  action  the  place  as 
well  as  the  time  when  the  injuries  complained  of  are  alleged  to  have  been 
committed,  came  before  us  in  the  case  of  Kimble  v.  McGarry,  and  we 
found  upon  a  reference  to  late  English  decisions,  that  the  place  must  be 
expressed.  This  case  is  one  in  which  the  English  authorities  are  more 
directly  applicable  than  in  Kimble  v.  McGarry,  because  the  notice  here 
was  given  under  the  same  statute,  viz.  24  Geo.  II.,  ch.  44,  which  directs 
that  the  notice  shall  "  clearly  and  explicitly  contain  the  cause  of  action." 
The  courts  in  England  have  held,  that  a  notice  cannot  be  said  to  comply 
with  this  direction  if  it  does  not  state  in  what  place  the  alleged  trespass 
was  committed.  In  Kimble  v.  McGarry  the  notice  was  given  under  a 
provincial  statute  which  was  not  so  precise  in  its  directions  as  the 
24  Geo.  II.,  but  we  thought  it  right  to  hold,  that  the  several  statutes 
requiring  notice  of  action  to  be  given  to  public  officers  must  be  looked 
upon  as  acts  passed  in  this  respect  in  "joari  materia"  and  ought  to 
receive  the  same  construction,  for  it  is  not  reasonable  to  suppose  that  the 
legislature  did  not  intend  by  all  of  them  to  give  the  same  degree  of  infor- 
mation to  the  officer,  in  order  to  enable  him  to  tender  amends,  or  prepare 
for  his  defence.  But  then  it  has  been  argued,  that  in  this  case  the 
notice  does  in  fact  state  a  place,  and  the  plaintiff  relies  on  that  part  of  it 
towards  the  end,  in  which  it  is  stated,  that  the  defendant  "  carried  him  to 
a  certain  dwelling-house  in  the  township  of  Ernest  Town,  four  miles 
distant  from  the  place  where  he  was  so  arrested."  This,  however,  must 
be  looked  upon  as  a  description  of  a  distinct  act  of  trespass.  Bush  v. 
Parker  et  al.  (c)  With  respect  to  the  first  trespass,  in  assaulting  and 
seizing  the  party,  no  place  was  stated ;  the  two  acts  have  not  necessarily 
any  close  connection  as  regards  locality,  and  for  all  that  appears,  the 
former  act  may  have  been  out  of  the  district  altogether,  and  out  of  the 
defendant's  jurisdiction,  and  that  may  be  the  very  ground  of  the  action. 
We  may  notice  judicially  that  the  township  of  Ernest  Town  is  in  the 
Midland  District,  because  it  is  made  part  of  that  district  by  a  public 
statute,  but  we  cannot  know  judicially  in  what  district  any  place  said  to 
be  four  miles  from  it  may  be  situate.  When  once  it  is  settled  that  the 
notice  must  give  explicit  information  of  the  place  where,  &c.,  then  we 
must  see  that  this  condition  is  reasonably  complied  with,  and  not  allow  it 


(a)  3  Q.  B.  662.        (6)  4  Q.  B.  585.       (c)  1  Bing.  N.  C.  71. 
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to  be  frittered  away  by  ingenious  constructions.  On  the  ground  of  this 
defect,  we  think  the  rule  for  nonsuit  must  be  made  absolute.  If  it  had 
not  been  for  this,  the  verdict  which  has  been  given  for  nominal  damages 
only  would,  in  our  opinion,  have  been  right  in  point  of  law,  since  the 
defendant,  who  it  is  evident  from  the  trifling  verdict  given  did  not  in  the 
opinion  of  the  jury  mean  to  act  improperly,  undoubtedly  erred  in  issuing 
a  warrant  to  apprehend  the  plaintiff,  when  the  statute  under  which  he 
assumed  to  act,  20  Geo.  II.  ch.  19,  does  not  authorize  such  a  warrant, 
but  on  the  contrary  directs,  that  the  party  complained  of  should  be  sum- 
moned, and  that  in  case  he  fails  to  attend,  the  justice  may  examine  and 
determine  the  matter  in  his  absence.  It  is  clear  that  in  such  a  case  the 
justice  has  no  right  to  have  the  party  apprehended.  I  refer  to  the 
case  of  the  Queen  v.  Simpson,  («).  The  illegality  in  the  proceeding 
would  at  any  rate  have  made  it  unnecessary  to  go  into  the  other  objec- 
tion in  the  case,  which  the  defendant  took  at  the  trial,  namely  that  the 
English  statutes  referred  to  are  not  in  force  in  this  country ;  I  mean  the 
20th  Geo.  II.,  ch.  19,  and  31  Geo.  II.,  ch.  11,  for  the  regulation  of  dis- 
putes between  masters  and  servants,  and  as  the  same  question  is  before 
us  on  demurrer  in  another  case,  we  abstain  now  from  going  into  it. 

Rule  absolute  (6). 

In  re  Duggan,  Coroner. 

A  coroner  is  not  entitled  to  poundage  on  an  attachment  against  a  sherifi^l 

Mr.  Duggan^  one  of  the  coroners  of  the  Home  District,  applied  in 
person  to  the  court,  for  a  direction  to  the  master  to  allow  him  poundage 
on  an  attachment  against  the  sheriff  of  the  Home  District  for  not  return- 
ing a  writ  of  execution,  on  which  the  sheriff  had  been  attached  and  the 
money  paid. 

Robinson,  C.  J. — In  England  it  appears  that  the  right  to  receive 
poundage  on  money  made  on  an  attachment  has  not  been  recognized. 
Upon  considering  the  statutes  23  Hen.  VI.  ch.  9,  and  29  Eliz.  ch.  4,  it 
was  decided,  in  Rex  v.  Palmer,  (c)  that  there  being  no  practice  to  sup- 
port the  charge,  and  no  express  allowance  by  any  statute,  the  court  could 
not  sanction  the  deduction  of  poundage  from  money  made  by  the  sheriff 
on  an  attachment.  The  court  said,  if  the  sheriff  supposed  that  he  was 
entitled  to  it,  he  might  bring  his  action  for  it.  The  attachment  in  cases 
like  the  present,  is  in  the  nature  of  a  civil  execution,  certainly,  and  in  a 
general  sense  the  analogy  is  recognized ;  but  the  right  of  public  officers 
to  fees,  is  confined  to  such  fees  as  can  be  strictly  traced  to  a  legal  origin. 
The  23rd  Hen.  VI.  ch.  9,  gives  no  claim  to  poundage  ;  that  rests  in 
England  wholly  on  the  29  Eliz.  ch.  4,  which  mentions  extents  and  execu- 
tions only,  and  as  the  courts  in  England  have  determined  that  they  cannot 
extend  the  provision  by  construction  to  attachments,  we  must  follow  their 
example,  so  far  as  it  may  be  necessary  to  ground  the  claim  on  that  statute. 
Our  own  statutes  give  no  other  information  on  the  subject  than  that  the 
2  Geo.  IV.  ch.  1  sec.  19,  gives  the  sheriff  poundage  on  executions^  and  in 


(a)  10  Mod.  341,  378. 
(6)  See  also  on  the  sufficiency  of  notice  of  action,  Jones  v.  Nicholls,  9  Jur.  989. 
(c)  2  East,  411. 
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such  language  as  to  leave  no  doubt  that  sums  recovered  by  judgment 
were  alone  in  the  contemplation  of  the  legislature.  Under  the  authority 
given  to  the  court  by  that  statute  to  regulate  costs,  poundage  has,  by  a 
rule  of  court,  been  given  to  the  sheriff  only  on  writs  of  execution.  We 
do  not  see  that  we  might  not,  by  a  rule  to  be  made  under  that  statute, 
allow  poundage  to  sheriffs  and  coroners  on  monies  made  upon  attachments, 
if  it  be  thought  just  and  expedient ;  but  hitherto  no  such  rule  has  been 
made,  and  the  matter  has  been  left  upon  the  same  footing  on  which  it 
stands  in  England,  and  therefore  we  cannot  order  that  in  this  case 
poundage  should  be  allowed. 

Rule  refused. 


Amiot  et  Ux.  v.  Woodcock. 
Proceedings  in  dower  cannot  be  taken  in  an  outer  district. 

J.  Hillyard  Cameron  for  the  tenant  in  this  case,  obtained  a  rule  nisi  to 
set  aside  the  writ  of  grand  cape  issued  in  this  cause,  for  irregularity,  with 
costs ;  on  the  grounds  that  the  tenant  was  directed  to  appear  at  Toronto^ 
and  that  the  writ  issued  from  the  office  of  the  deputy  clerk  of  the  crown 
in  the  district  of  Victoria,  from  which  no  such  writ  could  issue  ;  and  that 
an  appearance  has  been  entered  in  the  Home  District ;  or  that  the  tenant 
might  be  admitted  to  defend  on  payment  of  costs,  upon  affidavits  of  merits 
filed.  It  appeared  that  the  writ  of  summons  had  issued  from  the  outer 
district,  and  that  the  notice  served  on  the  tenant  required  his  appearance 
at  Toronto.  No  writ  of  grand  cape  had  issued  from  the  Home  District 
Ofl&ce,  and  the  tenant  entered  his  appearance  there,  though  at  the  time 
the  writ  of  grand  cape  had  issued  from  the  ofl&ce  of  the  deputy. 

Wallhridge  shewed  cause. 

Robinson,  C.  J. — We  are  of  opinion  that  actions  of  dower  can  only 
properly  be  conducted  in  the  Home  District,  at  the  principal  office  ;  and 
that  like  ejectments,  they  do  not  come  within  the  provisions  contained  in 
our  King's  Bench  Act  respecting  proceedings  which  may  be  had  in  the 
offices  of  the  deputy  clerks  of  the  crown  in  the  several  districts.  It  is 
true  that  the  82nd  section  of  the  act  does  not  make  an  exception  of  any 
particular  description  of  action,  but  says  that  "  the  clerk  of  the  crown  in 
each  district  shall  have  an  office,  the  duties  of  which  shall  be  discharged 
by  deputies,  in  which  actions  in  (he  said  court  may  be  instituted,  and  all 
necessary  proceedings  had  before  final  judgment ;  and  that  a  writ  of  capias 
ad  satisfaciendum,  after  such  final  judgment,  may  be  issued  in  the  same 
manner  as  the  same  may  be  done  in  the  principal  office."  But  while  it 
makes  no  exception  of  any  particular  form  of  action,  so  neither  on  the 
other  hand  does  it  say  that  all  actions  may  be  instituted  in  the  deputy's 
office,  but  only  that  "actions  may  be  instituted  there."  And,  in  adding 
that  writs  of  ca.  sa.  may  be  issued  in  those  offices  after  such  final  judg- 
ment, the  statute  seems  to  contemplate  the  entry  of  such  judgments 
only  as  are  for  the  recovery  of  money,  either  in  the  shape  of  debts  or 
damages,  as  to  which  therefore  a  ca.  sa.  might  ordinarily  issue.  There 
is  nothing,  as  it  seems  to  us,  to  prevent  such  a  construction  of  the  act 
as  the  nature  of  the  action  may  require.  The  4th  clause  of  the  same 
statute,  which  enacts  that  the  original  process  for  compelling  the  appear- 
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ance  of  the  defendant  or  defendants,  in  any  suit  hereafter  to  be  brought 
in  his  Majesty's  Court  of  King's  Bench,  shall  be  a  capias  ad  respondendum, 
is  certainly  less  open  to  any  latitude  of  construction  ;  for  it  says  that  the 
original  process  in  any  suit  shall  be  a  capias ;  and  yet  this  court,  many 
years  ago,  by  its  rule  of  Easter  Term,  1  Will.  IV.,  assumed  actions  of 
dower,  and  real  actions  generally,  not  to  be  within  that  provision  ;  for  they 
give  by  that  rule  the  form  of  a  summons  to  be  used  in  such  actions,  instead 
of  a  capias,  directing  that  the  time  of  return  should  conform  to  the  English 
practice  in  such  cases ;  which  they  could  not  have  done,  if  they  had  not  con- 
sidered that  the  language  of  the  King's  Bench  Act,  did  not  extend  to  such 
actions.  So  long  as  the  legislature  may  think  fit  to  allow  the  remedy  for 
recovery  of  dower,  to  rest  upon  its  present  foundation,  leaving  us  to 
govern  the  proceedings  by  English  practice,  it  will  be  much  more  conve- 
nient to  carry  on  all  the  proceedings  in  the  district  in  which  the  court  sits. 
Indeed,  if  the  practice  which  we  had  lately  occasion  to  consider,  of  essoigns 
in  such  actions  is  to  continue,  I  do  not  know  that  it  would  be  practicable 
to  carry  on  the  proceedings  in  the  deputy's  offices,  and  to  pursue  at  the  same 
time  the  analogy  with  the  English  practice. — Henderson  v.  Stephens  and 
another,  (a).  We  make  the  rule  absolute  for  setting  aside  the  proceedings 
in  this  case ;  but  not  with  costs,  as  the  question  is  new. 


Wadswobth  v.  Murphy. 

A  seizure  of  goods  for  a  breach  of  the  revenue  laws,  by  a  person  who  is  not  an 
authorized  officer  of  the  customs  at  the  time,  but  whose  act  is  subsequently 
adopted  and  sanctioned  by  the  collector  of  customs  for  the  part  of  the  country 
where  the  seizure  is  made,  is  so  far  protected  by  the  statutes  relating  to  the 
customs,  as  to  entitle  the  person  seizing  to  the  notice  of  action,  &c.,  required  by 
those  statutes.  Where  goods  are  seized  for  what  appears  to  he  a  direct  vio- 
lation of  the  revenue  laws  relating  to  the  customs,  by  which  they  become 
forfeited,  they  are  absolutely  condemned  at  the  end  of  thirty  days,  if  no  claim 
is  properly  made  for  them  according  to  4  &  5  Will.  IV.  ch.  89,  sec.  25;  and 
after  such  condemnation  for  default  of  claim,  the  owner  cannot  bring  trespass 
for  any  alleged  illegality  in  the  seizure. 

Trespass,  for  seizing  a  box  of  tea.  Plea,  general  issue  by  statute.  At 
the  trial,  the  plaintiff  obtained  a  verdict  for  £9 ;  and. 

Sherwood^  Solicitor  General,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
grounds  that  the  verdict  was  contrary  to  law  and  evidence,  and  for  misdi- 
rection. The  facts  proved  were  these :  the  defendant  had  been  a  deputy 
collector,  under  Mr.  Eraser,  the  former  collector  for  the  port  of  Brock- 
ville,  but  some  months  after  Mr.  Eraser  had  retired  from  the  office  and  a 
successor  had  been  appointed,  he  assumed,  in  this  instance  alone  (for  any- 
thing that  appears)  still  to  act  as  a  revenue  officer,  and  on  the  9th  of 
March,  1843,  seeing  a  box  of  tea  on  its  way  to  the  interior  from  B^/town, 
he  seized  it,  in  the  township  of  Pakenham,  on  suspicion  that  it  had  been 
smuggled  from  the  United  States.  On  the  1 3th  of  March,  he  wrote  to 
the  collector  at  BrockviUe  respecting  the  seizure,  saying  that  he  had 
advertised  it  to  be  sold  by  auction  on  the  Saturday  following,  expressing 
at  the  same  time  his  doubts  whether  he  had  authority  to  act  since  Mr. 
Eraser's  retirement.  The  tea  it  appears  was  not  claimed,  and  on  that 
account  condemned,  under  the  British  statute  4  &  5  Will.  IV.  ch.  89, 
sec.  25;  and  in  May,  1843,  the  collector  of  BrockviUe  wrote  to  the 


(a)  Ante  page  64. 


WADSWORTH  V.  MURPHY. 


121 


defendant  adopting  his  act  in  seizing,  and  sending  him  31.  5s.  which  was 
to  pay  his  charges  and  his  one-fourth  share  as  the  seizing  officer.  The 
tea  had  been  sent  to  Brockville  by  direction  of  the  collector,  and  sold 
there.  The  fact  was  that  the  tea  had  been  brought  in,  having  been  legally 
imported  from  England,  and  not  smuggled  from  the  United  States  as  the 
defendant  supposed.  The  jury  found  expressly  that  the  defendant  did 
not  act  as  a  revenue  officer  in  the  seizure. 

R.  Hervey  shewed  cause. — The  defendant  is  not  entitled  to  any  of  the 
protections  given,  by  the  acts  relating  to  the  customs,  to  persons  who  are 
acting  under  those  acts  in  some  official  capacity ;  because  it  was  clearly 
shewn  on  the  trial,  that  he  was  intermeddling  officiously  in  a  matter  with 
which  he  had  nothing  whatever  to  do,  his  own  words  in  fact  shewing,  that 
he  had  ceased  to  have  any  connection  with  the  customs  department;  and 
the  only  evidence  that  he  could  at  all  rely  upon,  viz.,  that  which  referred 
to  the  subsequent  confirmation  of  his  seizure  by  the  collector  at  Brock- 
ville, was  not  insisted  upon  as  constituting  a  good  ground  of  defence ;  nor 
can  the  defendant  now  rely  upon  any  condemnation  of  the  tea  for  want 
of  claim  within  the  proper  time,  because  he  made  that  no  ground  of 
defence  either;  and  as  it  has  been  shewn  that  the  case  went  clearly  to 
the  jury,  and  the  merits  are  with  the  plaintiff,  the  court  ought  not  now 
to  hear  objections  urged  to  the  recovery  of  damages,  which  the  defendant 
never  would  have  been  liable  to  except  for  his  own  uncalled-for  inter- 
ference with  the  plaintiff's  property. 

Sherwood^  Solicitor  General,  in  support  of  the  rule.  The  subsequent 
ratification  of  the  act  of  the  defendant,  by  the  superior  officer  of  customs, 
is  sufficient  to  entitle  the  defendant  to  the  protection  of  the  customs  acts ; 
and  then  the  subsequent  condemnation  of  the  tea,  for  want  of  claim,  puts 
it  out  of  the  plaintiff's  power  afterwards  to  bring  an  action  against  him 
for  the  seizure.  The  Imperial  statute  4  &  5  Will.  IV.  ch.  89,  sec.  25, 
says,  that  where  goods  are  seized  as  forfeited  for  breach  of  the  customs 
laws,  and  are  not  claimed  by  the  owner,  or  some  person  on  his  behalf, 
within  thirty  days,  that  they  shall  be  deemed  and  taken  to  be  condemned, 
to  all  intents  and  purposes  whatsoever.  The  plaintiff  made  no  claim  for 
this  tea  under  the  statute,  and  in  consequence,  at  the  expiration  of  thirty 
days,  his  right  to  it  was  gope,  and  he  could  no  longer  maintain  an  action 
of  trespass  for  it ;  for  condemnation  having  passed  upon  it,  the  property 
belonged  to  the  Queen.  The  condemnation  by  non-claim  under  this 
statute,  must  have  precisely  the  same  effect  upon  the  property,  as  if  a 
judgment  had  been  obtained  on  an  information  filed  in  the  Queen's 
Bench;  and  there  can  be  no  doubt,  that  after  a  condemnation  in  rem 
in  the  Exchequer,  no  action  of  trespass  could  be  maintained  against  the 
seizing  officer.  («) 

Robinson,  C.  J. — This  case  had  been  tried  at  a  former  assize,  when  a 
verdict  was  rendered  for  the  plaintiff  for  as  trifling  a  sum  as  upon  this 
last  occasion;  but  the  court  considered  that  there  was  a  misapprehension 
at  that  trial  in  requiring  strict  legal  evidence  of  a  written  deputation 
which  the  defendant  had  formerly  held  under  the  collector  of  customs  at 
Brockville;  whereas  it  would  have  been  enough  for  him  to  shew,  as  in 
regard  to  other  public  officers,  that  he  had  been  actually  serving  in  that 
capacity;  and  as  the  verdict  seemed  to  have  been  influenced  by  the  ruling 

(a)  5  T.  R.  255;  4  Price,  154;  5  Price,  202;  PhiL  Ev.  8  ed.  553;  2  B.  &  P. 
391;  Strange,  4ai;  Bull,  N.  P,  19. 
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upon  that  point,  the  court  granted  a  new  trial.    Upon  a  second  investi- 
gation, there  has  been  the  same  result,  and  as  there  has  been  already  too 
much  litigation  in  consequence  of  this  trifling  seizure,  we  ought  not  to 
open  the  matter  again,  unless  it  should  appear  imperative  upon  us  to  do 
so.    It  is  clear,  upon  the  evidence,  that  in  point  of  fact  the  chest  of  tea 
was  not  smuggled,  but  had  been  purchased  in  Montreal,  having  been 
legally  imported  from  England;  it  is  clear,  too,  that  this  defendant  having 
no  other  ground  of  suspicion  (at  least  he  shews  none)  than  his  own  sur- 
mise, officiously  made  the  seizure,  holding  at  the  time  no  office  or  employ- 
ment in  the  customs,  and  having,  as  his  letter  to  the  collector  shews, 
great  doubts  at  the  time  whether  he  had  any  right  to  act  at  all  in  the 
matter.    Upon  the  mere  question  as  to  the  real  justice  of  the  case,  the 
merits  are  with  the  plaintiff,  whose  property  was  vexatiously  taken  from 
him,  under  circumstances  that  made  it  particularly  inconvenient ;  for  the 
tea  had  been  carried  far  into  the  interior,  on  its  way  to  his  lumbering 
station  on  the  Ottawa  river,  and  was  seized  at  such  a  place  that  he  could 
not  have  the  matter  readily  cleared  up  by  reference  to  superior  authority, 
nor  without  much  trouble  and  expense.    Strictly  speaking,  however,  I 
apprehend  that  the  plaintiff  could  not,  under  the  circumstances,  have 
maintained  this  action,  if  the  difficulties  in  the  way  of  his  recovery  had 
been  raised  and  insisted  upon  at  the  proper  time.    The  defendant  had 
formerly  acted  as  a  seizing  officer,  under  the  authority  of  the  previous 
collector;  admitting  that  authority  to  have  ended  when  a  new  collector 
was  appointed,  still  the  adoption  of  the  seizure  by  the  latter  when  it  was 
reported  to  him,  was  clearly  shewn,  and  was  quite  unequivocal ;  he  acted 
upon  the  seizure  which  the  defendant  had  made,  had  the  goods  sold,  and 
paid  him  his  share  of  the  proceeds  as  the  seizing  officer.    Besides  the 
general  principle  that  this  subsequent  recognition  and  adoption  is  in  con- 
templation of  law  to  be  connected  with  the  previous  act,  so  as  to  give  it 
effect,  there  is  a  positive  provision  in  one  of  the  statutes,  which  tends  to 
strengthen  the  ground  for  its  application ;  for  in  the  Imperial  statute 
3  &  4  Will.  IV.  ch.  51,  sec.  7,  it  is  enacted,  "That  every  person  em- 
ployed on  any  duty  or  service  relating  to  the  customs,  by  the  orders,  or 
with  the  concurrence  of  the  commissioners  of  his  Majesty's  Customs, 
(whether  previously  or  subsequently  expressed),  shall  be  deemed  to  be 
the  officer  of  the  customs  for  that  duty  or  service."    There  is  reason,  I 
think,  for  contending  that  this  provision,  under  the  effect  of  the  statute 
3  &  4  Will.  IV.  ch.  59,  sec.  34,  is  in  force  here ;  but  at  any  rate  it  shews 
the  intention  of  the  legislature  to  be  in  affirmance  of  the  common  law 
principle  in  this  respect.    This  case,  however,  might  at  the  trial  have 
been  rested  on  a  more  conclusive  ground,  and  such  as  would  have  pre- 
cluded the  necessity  of  inquiring  into  the  defendant's  right  to  act  as  a 
seizing  officer;  for  whatever  may  have  been  the  truth  of  the  case  in 
regard  to  the  liability  of  the  tea  to  seizure,  it  was  in  fact  condemned, 
and  that  condemnation  was  conclusive.    It  is  true  it  was  not  upon  a 
trial  of  the  merits,  but  upon  default  of  claim  under  the  statute  4  &  5 
Will.  IV.  ch.  89,  sec.  25;  still,  when  goods  are  seized,  as  forfeited  under 
any  of  the  provisions  of  the  revenue  laws,  and  are  not  claimed  within 
the  month,  and  are  for  that  reason  condemned,  I  should  consider  a 
sentence  of  condemnation  so  obtained  as  effectual  for  the  protection  of 
the  seizing  officer,  as  if  it  had  proceeded  upon  a  trial  of  the  case.  It 
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was  intimated  upon  the  argument  that  this  court  had  decided  otherwise 
in  a  case  which  was  mentioned  of  Lewis  et  al.  v.  Kirbj,  determined  in 
Trinity  Term,  1842.  I  should  have  been  surprised  to  find,  that  we  had 
in  that  case  drawn  a  distinction  between  a  condemnation  for  want  of 
claim,  and  a  condemnation  after  trial,  in  such  terms  as  to  imply  that  in 
our  opinions  the  same  effect  was  not  in  general  to  be  given  to  the  one  as 
to  the  other,  for  the  protection  of  the  officer.  Upon  referring  to  my  note 
of  the  judgment,  I  see  that  our  opinions  proceeded  altogether  upon  a 
ground  which  made  that  case,  in  our  judgment  at  least,  an  exception.  At 
the  conclusion  of  the  judgment,  I  find  we  thus  expressed  ourselves  on  that 
point :  "  The  only  point  remaining  to  be  disposed  of  is  the  objection 
made  by  the  defendant,  that  under  the  imperial  stat.  4  &  5  Will.  IV., 
eh.  89,  sec.  25,  it  was  necessary  that  the  person  from  whom  the  boat  was 
seized  should  within  one  calendar  month  give  notice  in  writing  to  the  per- 
son seizing,  or  to  the  collector,  that  he  intended  to  claim  the  boat,  I 
cannot  see  that  the  defendant  in  the  case  before  us  should  be  held  to  be 
protected  by  that  clause,  because  he  has  not  seized  for  any  cause  of  for- 
feiture contained  in  any  law  relating  to  the  customs  (which  is  what  the 
clause  requires),  at  least  no  such  law  has  been  pointed  out,  nor  I  believe 
can  be."  And  after  stating  the  alleged  ground  of  seizure,  which  was 
wholly  apart  from  any  provision  contained  in  any  of  the  statutes,  the 
judgment  proceeds  :  "  It  is  reasonable  to  hold,  that  where  the  statute  4 
&  5  Will.  rV.,  ch.  89,  makes  the  failure  to  claim  within  thirty  days 
equivalent  to  condemnation,  it  must  mean  that  the  seizure  must  be  made 
for  some  cause  which  is  at  least  apparently  within  the  acts  of  parliament^ 
that  is  for  some  such  cause  as  they  could  be  condemned  for  upon  a  trial, 
and  not  for  anything  that  collectors  may  choose  to  imagine  a  cause  of 
seizure,  and  moreover  the  notice  of  action  was  within  the  month,  and  gave 
a  plain  intimation  that  the  right  to  seize  was  disputed."  It  is  plain  that 
what  was  determined  in  Lewis  et  al.  v.  Kirby  cannot  be  applied  to  the 
present  case,  where  the  alleged  ground  of  seizure  was  the  plainest  and 
most  direct  that  could  be  assigned,  viz.,  non-payment  of  duties  imposed 
by  law.  If  in  this  case  the  defendant  had  at  the  trial  insisted  upon  it  as 
his  defence,  that  the  tea,  having  been  seized  for  a  cause  of  forfeiture  con- 
tained in  the  statute,  had  been  condemned  by  the  competent  tribunal, 
and  that  therefore  the  legality  of  the  seizure  could  not  be  disputed,  I  am 
at  present  of  opinion,  that  he  should  have  been  allowed  to  prevail  upon 
that  ground,  although  the  condemnation  was  for  non-claim  only,  and 
without  a  trial.  It  is  reported,  however,  by  the  learned  judge  who  tried 
this  cause,  that  the  defendant  did  not  at  the  trial  insist  on  the  collector's 
adoption  of  his  act,  as  conclusive  on  the  point  of  his  authority,  and  did 
not  insist  on  the  fact  of  condemnation,  as  disabling  the  plaintiff  from 
maintaining  this  action.  That  being  so,  it  is  clear  that  we  should  not 
allow  him  to  prevail  upon  these  exceptions  taken  afterwards  in  banc,  if 
we  should  think  that  the  verdict  as  it  stands  is  in  accordance  with  the 
justice  of  the  case.  And  in  general,  indeed,  it  is  held  by  the  courts  of 
law  in  England,  that  even  where  there  has  been  a  misdirection,  and  no 
point  is  reserved  for  the  court,  the  court  will  not  feel  themselves  com- 
pelled to  set  aside  a  verdict,  especially  in  a  .small  matter,  if  they  see 
that  substantial  justice  has  been  done  between  the  parties  ;  because  in 
granting  or  refusing  new  trials,  the  court  are  exercising  a  power  which  is 
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admitted  to  reside  in  them,  for  the  purpose  of  advancing  the  ends  of 
justice.  This  is  a  verdict  for  a  small  sum  ;  the  case  has  been  twice  tried. 
If  this  defendant  had  been  really  a  revenue  officer,  acting  under  a  respon- 
sibility in  consequence  of  his  station,  we  might  think  it  due  to  him,  and 
due  also  to  the  public,  on  principles  of  sound  policy,  to  take  care  that  he 
received  the  full  benefit  of  all  the  protection  to  which  the  law  of  the  land 
entitled  him,  and  might  on  that  ground  set  aside  this  verdict,  in  order 
that  the  fact  of  the  condemnation  of  the  tea  might  in  another  trial  avail 
him ;  but  we  think  it  right  to  consider,  that  this  defendant  has  no  claim 
to  consideration  on  such  grounds  ;  he  interfered  officiously  without  any 
reason  for  suspicion  that  he  has  made  appear  on  either  trial,  acting  as 
it  would  seem  entirely  at  hazard,  and  assuming  that  whatever  tea  was  on 
the  road  from  Bytown  must  be  smuggled.  It  is  sworn,  too,  that  he  was 
not  very  sober  when  he  made  the  seizure,  and  by  his  own  avowal  in 
writing  he  was  not  confident  that  he  had  any  right  to  act  in  the  matter. 
When  it  is  added  to  these  facts,  what  is  not  denied,  that  in  truth  the  tea 
was  all  the  time  not  liable  to  seizure  on  any  ground,  it  is  plain  that  the 
merits  are  not  with  the  defendant,  and  that  we  shall  best  advance  the 
ends  of  justice  by  refusing  to  set  aside  the  verdict  which  has  a  second 
time  been  rendered  for  the  plaintiff. 

Rule  discharged. 


GUNN  V.  GiLLESFLE. 

Where  in  trover  the  defence  is  that  the  property  alleged  to  have  been  converted 
was  purchased  from  the  plaintiff  by  the  defendant,  it  should  be  specially 
pleaded. 

Trover  for  a  piano-forte.  Plea,  that  before  the  said  time  when  &c.,  to 
wit,  on  &c.,  and  while  the  plaintiff  was  possessed  as  of  his  own  property 
of  the  chattels  in  the  declaration  mentioned,  he,  the  plaintiff,  retained  and 
employed  one  Thomas  Greer  as  his  auctioneer,  agent  and  broker,  to  sell 
and  dispose  of  the  said  chattels  according  to  the  usual  course  and  custom 
of  business;  and  the  defendant  says,  that  the  said  chattels  remained  in 
the  custody  and  possession  of  the  said  Thomas  Greer,  until  the  said  time 
when,  &c.,  and  that  selling  and  disposing  of  such  chattels,  was  a  part  of 
his  ordinary  calling  and  business ;  and  the  defendant  further  saith,  that 
before  the  said  time  when  &c.,  to  wit,  on  &c.,  the  said  chattel  was  sold 
and  delivered  to  him  by  the  said  Thomas  Greer,  so  being  such  auctioneer, 
agent  and  broker  as  aforesaid,  at  and  for  a  large  sum  of  money,  to  wit, 
£40,  bona  fide  in  the  ordinary  course  of  business,  and  the  defendant 
therefore  took  the  said  chattel  into  his  own  possession,  and  hath  since  used 
and  dealt  with  it  as  his  own ;  which  was  and  is  the  conversion  by  the 
plaintiff  above  complained  of,  and  this  he  is  ready  to  verify,  &c.  Special 
demurrer,  because  the  defendant  should  have  simply  denied  that  the 
chattel  was  the  chattel  of  the  plaintiff,  and  not  have  pleaded  an  argumen- 
tative denial  of  the  plaintiff's  right,  as  set  forth  in  the  plea. 

H.  Smithy  for  the  demurrer. 

J.  A.  Macdonaldy  contra. 

Robinson,  C.  J. — It  was  right  that  the  defendant  claiming  the  property 
iu  the  goods,  by  purchase  from  the  plaintiff,  should  plead  that  specially ; 
and  he  has  done  it  here,  in  a  proper  form. 

Judgment  for  plaintiff. 
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Gumming  v.  Guess  et  al. 

In  an  action  brouglit  by  the  clerk  of  the  commissioners  of  the  Midland  District 
Turnpike  Trust,  under  3  Vic.  ch.  53,  it  must  appear  upon  the  face  of  the 
declaration,  that  the  demand  accrued  to  the  commissioners  in  the  course  of 
their  business  as  commissioners. 

Demurrer.  The  plaintiff  declares  in  assumpsit  as  clerk  of  the  commis- 
sioners of  the  Midland  District  Turnpike  Trust,  according  to  the  force, 
form  and  effect  of  a  certain  act  of  the  provincial  parliament  of  Upper 
Canada,  passed  in  the  third  year  of  her  Majesty's  reign,  against  the 
defendants,  as  makers  of  a  promissory  note,  whereby  they  jointly  and 
severally  promised  to  pay  to  the  commissioners  of  the  Midland  District 
Turnpike  Trust,  the  sum  of  <£100,  six  months  after  date.  And  also  for 
that  whereas  the  defendants  were  indebted  to  the  commissioners  of  the 
Midland  District  Turnpike  Trust  in  £200,  for  money  found  to  be  due 
from  the  defendants  to  the  said  the  commissioners  of  the  Midland  District 
Turnpike  Trust,  on  an  account  then  stated  between  them.  Breach,  that 
the  defendants  had  not  paid  the  monies  to  the  commissioners.  Special 
demurrer,  assigning  for  cause,  among  various  other  causes,  that  it  did  not 
appear  in  the  declaration  that  the  demand  for  which  the  promissory  note 
was  given,  or  the  account  stated,  accrued  to  the  commissioners  in  the 
course  of  their  business  as  commissioners. 

K.  McKenzie,  in  support  of  the  demurrer. — The  commissioners  have 
no  power  under  the  statute,  to  take  a  promissory  note,  or  any  negotiable 
security,  and  the  instrument  is  void  in  itself;  as  being  given  to  persons  in 
a  corporate  capacity,  who  had  no  power  to  take  it.  It  does  not  appear 
on  this  declaration  but  that  the  note,  and  the  statement  of  account,  may 
have  been  made  to  the  commissioners  without  any  reference  at  all  to  their 
position  in  respect  to  the  Midland  District  Turnpike  Trust,  and  if  so, 
their  clerk  clearly  could  not  sue  upon  it.  It  should  have  been  shewn  on 
the  pleadings,  that  the  debt  accrued  to  them  in  the  transaction  of  their 
business  as  commissioners ;  and  as  it  has  not  been  so  shewn,  the  defen- 
dants are  entitled  to  judgment. 

J.  A.  Macdonald,  for  the  plaintiff.  There  is  nothing  whatever  con- 
tained in  the  statute  that  can  be  held  to  prevent  the  commisioners  from 
taking  a  promissory  note.  There  are  various  means  by  which  parties  may 
become  indebted  to  them  ;  and  if  they  do  become  indebted,  then  there  is 
nothing  to  prevent  their  settling  the  debt  as  they  please.  It  ought  not 
to  be  presumed  that  the  debt  sued  for  here,  has  been  contracted  other- 
wise than  with  them  as  commissioners.  They  sue  in  the  name  of  their 
clerk,  and  they  claim  the  payment  to  the  commissioners.  It  should  be 
assumed,  that  the  cause  of  action  has  accrued  to  them  as  commissioners, 
and  that  they  are  now  suing  in  the  execution  of  their  trust. 

Robinson,  C.  J. — We  are  not  prepared  to  say  that  the  commissioners 
acting  under  the  statute  may  not  take  a  promissory  note  for  a  debt  due 
to  them  in  the  transaction  of  their  proper  business  as  commissioners. 
There  are  various  ways  by  which,  under  the  express  provisions  of  the 
statute,  debts  may  become  due  to  them,  without  their  departing  from  their 
line  of  duty  by  giving  credit  where  they  ought  not ;  as  for  instance,  where 
parties  have  to  pay  costs  for  a  groundless  claim  to  more  damages  than 
have  been  offered  to  them ;  and  I  find,  on  reading  the  statute,  that  people 
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may  become  indebted  to  the  commissioners  on  various  accounts ;  and 
considering  how  commonly  bills  and  notes  arc  made  the  medium  of  transac- 
tions, especially  in  buying  and  selling,  it  would  be  subjecting  the  public  to 
great  disadvantages,  if  commissioners  appointed  for  such  purposes  could 
not  liquidate  their  transactions  by  taking  promissory  notes,  and  avail 
themselves  by  the  same  means  of  the  additional  security  of  third  parties. 
Whether  they  would  not  render  themselves  liable  to  the  public  for  any 
claim,  for  which  they  may  have  thus  given  credit,  on  taking  such  securi- 
ties, is  another  question.  But  to  hold  the  note  to  be  absolutely  void,  is 
more  than  we  can  do  without  seeing  some  decision  in  which  it  has  been 
so  held  in  a  parallel  case,  and  none  such  has  been  cited  in  the  argument. 
But  on  the  other  hand,  though  we  are  not  at  present  inclined  to  hold  that 
the  commissioners,  in  the  execution  of  their  duty,  may  not  take  a  promis- 
sory note,  yet  in  order  to  make  such  note  valid,  and  to  make  any  other 
debt  alleged  to  be  contracted  with  them  binding,  so  that  it  may  be  sued 
for  in  the  name  of  their  clerk,  under  the  seventeenth  clause  of  the  act 
3  Vic.  eh.  53,  we  are  of  opinion  that  it  must  appear  on  the  face  of  the 
declaration  that  the  demand  accrued  to  them  in  the  course  of  their 
business  as  commissioners,  and  we  think  that  both  counts  of  this  declara- 
tion are  bad  for  the  want  of  that  being  shewn. 

Leave  to  plaintiff  to  amend  on  payment  of  costs, 
otherwise  judgment  for  defendants. 


Commercial  Bank  v.  Johnston. 

On  a  note  payable  at  a  particular  place,  without  the  words  "and  not  elsewhere," 
it  is  sufficient  to  charge  the  indorser  to  present  it  either  at  the  place  named, 
or  to  the  maker  himself,  and  a  plea  of  time  given  to  the  maker  of  a  note  in 
an  action  against  the  indorser,  is  bad  unless  it  expressly  shews,  that  when  the 
time  was  given  the  plaintiff  was  the  holder  of  the  note. 

Demurrer.  The  plaintiffs  sue  as  indorsees  of  a  promissory  note  made 
by  one  McTaggart,  payable  to  the  defendant  or  order  three  months 
after  date,  for  85Z.  The  defendant  pleads  two  pleas  :  1st,  That  the  pro- 
missory note  in  the  declaration  mentioned  was  payable  at  a  particular 
place,  that  is  to  say,  at  the  Commercial  Bank  of  the  Midland  District  at 
Bytown,  and  that  it  was  not  duly  presented  there  when  it  became  due 
according  to  its  tenor  and  effect.  Verification.  2nd,  That  after  that 
note  became  due,  to  wit,  on  &c.,  the  plaintiffs  without  the  knowledge  or 
assent  of  the  defendant,  for  a  good  consideration,  did  forbear  and  give 
time  to  McTaggart  for  one  month  for  payment  of  the  note.  Special 
demurrer  to  1st  plea,  because  it  amounts  to  a  denial  of  making  the  note, 
and  that  it  sets  up  a  different  contract  from  that  set  out  in  the  declaration, 
and  concludes  with  a  verification,  instead  of  to  the  country.  To  2nd  plea ; 
because  it  is  not  shewn  that  the  plaintiffs  were  the  holders  of  the  note  at  the 
time  of  the  alleged  forbearance,  and  that  it  is  not  shewn  that  the  forbear- 
ance was  given  before  action  brought.    Joinder  in  demurrer. 

A.  Wilson^  in  support  of  the  demurrer. — The  first  plea  is  bad,  because 
it  merely  sets  up  a  variance  in  the  contract,  which  if  material,  should  have 
been  denied  by  the  proper  plea  given  under  the  new  rules ;  as  the  note 
would  not  then  have  been  the  note  indorsed  by  the  defendant. — ^Whitta- 
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ker  V.  Mason,  (a)  and  Nash  v.  Breeze,  (b)  Then  if  the  plea  be  good  as  a 
denial,  it  should  have  concluded  to  the  country,  and  not  with  a  verifica- 
tion, (c)  The  other  plea  is  also  bad,  because  merely  stating  that  time 
was  given  to  the  maker  without  the  knowledge  or  consent  of  the  indorser, 
is  not  sufficient  to  discharge  the  indorser ;  because  it  neither  appears  that 
the  party  giving  the  time  was  an  interested  party,  nor  that  the  time  was 
given  when  he  could  be  prejudiced  by  it,  viz.,  before  action  brought. — Phill- 
pott  V.  Bryant,  (d)  Bray  v.  Manson,  (e)  Pike  v.  Sweet.  (/) 

JEccles,  for  defendant. — The  defendant  in  the  first  plea  makes  no 
exception  to  the  contract  set  up  by  the  plaintiff's  declaration,  he  only 
shews  that  the  effect  of  the  contract  is  different  from  what  the  plaintiffs 
make  it  appear  to  be ;  and  in  that  it  cannot  be  held  that  any  variance  is 
set  up  as  a  ground  of  defence.  If  the  defendant  were  not  allowed  to 
avail  himself  of  the  objection  in  this  way,  there  is  no  other  way  in  which 
he  could  raise  it. — Lyon  v.  Walls,  (g)  The  plea  properly  concludes 
with  a  verification.  As  to  the  other  plea :  the  plaintiffs  shew  in  their 
declaration,  that  they  are  the  holders  of  the  note ;  and  as  it  is  alleged 
that  the  time  was  given  after  the  note  became  due,  it  must  be  presumed 
that  they  were  then  the  holders,  and  not  that  they  received  thenote  after  it 
became  due.  It  is  alleged  that  the  plaintiffs  agreed  to  give  the  time 
stated ;  and  if  they  did,  whether  they  were  then  the  holders  or  not,  they 
are  bound  by  that  agreement,  as  they  are  now  suing  on  the  note. 

Robinson,  C.J. — The  first  plea  no  doubt  is  bad,for  if  the  undertaking  to 
pay  it  at  a  particular  place  can  be  regarded  as  a  contract  different  in  effect 
from  an  undertaking  to  pay  generally,  then  the  variance  would  be  fatal ; 
and  the  defendant  should  have  denied  the  indorsing  of  such  a  note  as 
that  set  out,  instead  of  pleading  indirectly  what  amounts  to  the  general 
issue.  But  the  greater  fault  of  the  plea  is,  that  it  is  no  defence ;  for 
under  our  statute,  the  making  a  note  payable  at  a  particular  place,  without 
adding  the  words  "  and  not  elsewhere,"  is  the  same  in  effect  as  making  it 
payable  generally ;  and  there  is  no  necessity  to  present  it  at  the  place 
named  in  order  to  charge  the  indorser.  A  presentment  there  would  be 
sufficient,  whether  the  maker  was  to  be  found  or  not;  but  a  presentment  to  the 
maker  at  any  place  is  aU  that  is  required  in  order  to  charge  the  indorser; 
and  such  a  presentment  is  sufficiently  averred  in  this  declaration,  by 
stating  that  the  note  was  duly  presented.  The  other  plea  sets  up  the 
discharge  of  the  defendant  as  indorser,  by  reason  of  time  being  given  to 
the  maker  of  the  note  by  the  plaintiffs ;  and  it  is  objected  that  the  plea 
should  have  stated  expressly  that  the  plaintiffs  were  the  holders  of  the 
note  at  the  time  when  they  granted  the  indulgence,  and  also  that  the 
indulgence  was  granted  before  action  brought  against  the  indorser.  As 
it  is  now  necessary  to  plead  this  defence  specially,  it  must  be  shewn  by 
the  plea  that  aU  those  circumstances  concurred  which  by  law  are  neces- 
sary for  making  the  alleged  forbearance  a  discharge  of  the  indorser.  It 
does  not,  I  think,  sufficiently  appear  by  this  plea  that  the  plaintiffs  were 
the  holders  of  the  note  when  they  made  the  agreement  to  forbear.  The 
defendant  relies  on  the  statement  in  the  declaration  respecting  the  indorse- 


(a)  2  Bing.  N.  C.  359. 
(c)  1  Saund.  326,  n.  i. 
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9  Bing.  660. 
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ment  to  the  plaintiffs,  by  which  he  says  it  appears  that  the  note  became 
theirs  on  the  same  day  on  which  it  was  made,  but  that  statement  will  not 
support  the  plea.  Supposing  then  to  mean  certainly  on  the  same  day  the 
note  was  made,  yet  the  plaintiffs  are  not  held  to  that  statement  of  time 
on  the  trial,  but  might  vary  from  it,  and  shew  the  note  indorsed  on  any 
other  day,  which  might  not  be  until  after  the  alleged  forbearance ;  and 
therefore  to  make  the  averment  sufficient  it  should  have  been  stated 
directly,  that  while  they  were  holders  of  the  note,  they  gave  time ;  for  it 
has  been  always  held  that  the  giving  time  must  be  by  some  party  interested 
in  the  note.  It  seems  also  necessary  that  such  a  plea  should  state  that 
the  forbearance  was  given  before  the  action  against  the  indorser  was 
brought,  (a)  or  before  notice  of  non-payment  given  to  the  indorser;  but 
on  that  point  the  law  seems  not  clearly  settled,  and  the  cases  are  incon- 
sistent.   It  is  on  the  first  ground  that  we  consider  this  plea  bad. 

Judgment  for  plaintiff. 


Bernard  v.  Strachan. 

Where  a  cause  in  which  there  are  several  issues  joined  is  referred  to  arbitration, 
with  costs  to  abide  the  event,  and  the  arbitrators  award  a  certain  sum  to  the 
plaintiflF,  without  saying  anything  about  the  issues,  which  are  not  necessarily 
from  their  nature  determined  by  the  award  in  favour  of  the  plaintiff,  the  award 
cannot  be  supported. 

Demurrer.  The  plaintiff  declares  in  debt  on  award.  "  For  that  whereas 
divers  disputes,  controversies  and  ■  differences  having  arisen  and  been 
depending,  between  the  plaintiff  and  the  defendant,  of  and  concernng 
divers  trespasses  alleged  to  have  been  committed  by  the  defendant  on  the 
plaintiff,  the  plaintiff  heretofore,  to  wit,  on  the  12  th  day  of  June,  in  the 
year  of  our  Lord  1843,  commenced  an  action  at  law  in  her  Majesty's 
Court  of  Queen's  Bench  at  Toronto,  against  the  defendant,  for  the  recovery 
from  him  of  damages  sustained  by  the  plaintiff  on  occasion  of  the  said 
trespass ;  and  which  said  action  or  suit,  at  the  time  of  making  the  order 
hereinafter  mentioned,  was  pending  and  undetermined;  and  thereupon 
heretofore,  to  wit,  on  the  25  th  day  of  March,  in  the  year  of  our  Lord 
1844,  by  an  order  of  the  Hon.  Mr.  Justice  Macaulay,  then  being  one  of 
the  justices  of  the  said  Court  of  Queen's  Bench,  made  in  the  said  action, 
dated  the  day  and  year  last  aforesaid,  it  was  amongst  other  things  ordered, 
with  the  consent  of  the  plaintiff  and  defendant,  their  counsel  and  attor- 
nies,  that  all  matters  in  difference  in  the  said  suit  between  the  said  parties 
thereto,  should  be  referred  to  the  award,  order,  arbitrament,  final  end  and 
determination  of  John  Crawford  and  Thomas  Ewart,  Esquires,  so  as  the 
said  arbitrators  should  make  their  award  in  writing,  ready  to  be  delivered 
to  the  said  parties  on  or  before  the  9th  day  of  June,  in  the  year  of  our 
Lord  1844,  and  that  the  costs  of  the  said  cause,  as  well  as  the  costs  of 
the  said  reference,  should  abide  the  event  of  the  said  award  so  to  be  made 
as  aforesaid ;  and  that  the  said  parties  did  and  should  perform,  fulfil  and 
keep  the  said  award  as  therein  directed,  and  that  neither  of  the  said 
parties  should  prosecute  or  bring  any  action  or  suit  in  any  court  of  law  or 
equity,  against  the  said  arbitrators,  nor  bring,  nor  prefer  any  bill  in  equity 


(a)  Bayley  on  Bills,  294;  1  B.  &  P.  652;  2  Chit.  Rep.  125. 
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against  each  other.  And  the  plaintiff  further  saith,  that  by  an  order  of 
the  said  court,  afterwards,  to  wit,  on  the  7th  day  of  June,  in  the  year 
of  our  Lord  1844,  the  time  for  making  the  said  award,  was  duly  enlarged 
until  the  3rd  day  of  July  then  next,  to  wit,  the  3rd  day  of  July  in  the 
year  last  aforesaid,  as  by  such  order,  reference  being  thereunto  had,  will 
more  fully  appear.  And  the  plaintiff  in  fact  says,  that  afterwards,  and 
before  the  expiration  of  the  said  enlarged  time  for  making  the  said  award, 
to  wit,  on  the  3rd  day  of  July,  in  the  year  of  our  Lord  1844,  the  said 
John  Crawford  and  Thomas  Ewart,  in  pursuance  of  the  said  orders,  did 
make  and  publish  their  award,  arbitrament,  final  end  and  determination, 
in  writing,  of  and  concerning  the  said  premises,  ready  to  be  delivered  to 
the  said  parties  in  difference,  or  such  of  them  as  should  require  the  same, 
and  bearing  date  heretofore,  to  wit,  the  day  and  year  last  aforesaid,  and 
did  thereby  award,  order  and  direct,  that  the  said  defendant  should  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  plaintiff  the  sum  of  25Z., 
to  wit,  of  lawful  money  of  Canada,  being  the  damages  sustained  by  the 
plaintiff  in  the  said  action  as  aforesaid;  and  the  said  arbitrators  did 
thereby  award,  order  and  determine,  that  the  costs  of  the  said  reference 
and  of  that  their  award,  should  be  borne,  paid  for  and  sustained  by  the 
defendant ;  of  which  said  award,  the  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  had  notice.  And  the  plaintiff  further  saith, 
that  afterwards,  to  wit,  on  the  5  th  day  of  March,  in  the  year  of  our  Lord 
1845,  it  was  duly  ordered  by  the  said  court,  that  the  first  mentioned  order 
of  the  Hon.  Justice  Macaulay,  should  be  entered  and  made  a  rule  of  the 
said  court.  And  the  plaintiff  further  saith,  that  the  costs  of  the  said 
action,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  were  duly 
taxed  at  a  large  sum  of  money,  to  wit,  the  sum  of  361.  ISs.  9d.;  of  all 
which  said  premises  the  defendant  afterwards,  to  wit,  on  the  day  and  year 
aforesaid  had  notice.  Yet  the  defendant  did  not,  nor  would,  although 
often  requested  so  to  do,  pay  to  the  plaintiff  the  said  sum  of  251.  in  the  said 
award  mentioned,  and  the  said  sum  of  36Z.  18s.  9c?.,  or  any  part  thereof, 
but  hath  hitherto  wholly  neglected  and  refused,  and  still  neglects  and 
refuses  so  to  do  :  which  said  several  monies  were  to  be  respectively  paid 
by  the  defendant  to  the  plaintiff  on  request ;  whereby  and  by  reason  of 
the  non-payment  of  the  said  several  monies  respectively,  making  together 
the  sum  above  demanded,  an  action  hath  accrued  to  the  plaintiff."  The 
defendant  pleads  that  the  said  action  in  her  Majesty's  Court  of  Queen's 
Bench  at  Toronto,  in  the  declaration  and  order  of  reference  mentioned,  was 
a  certain  action  in  which  certain  issues  hereinafter  mentioned  had  before 
the  making  of  the  said  order  of  reference  been  therein  joined  between 
the  plaintiff  and  the  defendant,  and  which  said  issues  before,  and  at 
time  of  the  making  of  the  said  order  of  reference,  stood  for  trial  by  a 
jury  of  the  Home  District,  upon  the  pleadings  of  the  plaintiff  and 
defendants  as  follows.  The  plea -then  set  out  the  pleadings  in  the  former 
action,  which  was  for  assault,  battery,  and  a  rending  and  tearing  clothes, 
in  the  first  count,  and  a  common  assault  in  the  second  count :  to  the 
first  of  which  the  defendant  pleaded  son  assault  demesne,  and  not  guilty 
to  the  second;  upon  both  of  which  the  plaintiff  took  issue.  The  plea 
then  proceeded:  "  And  the  defendant  further  says  that  he  had  as 
aforesaid  pleaded  and  rejoined,  and  that  the  said  issues  had  been 
joined  as  aforesaid  in  the  said  action  in  the  said  Court  of  Queen's 
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Bench  at  Toronto,  before  the  making  of  the  said  order  of  reference,  and 
that  the  said  issues  were  matters  by  the  said  order  of  reference  referred, 
and  were  matters  to  be  awarded  and  decided  upon  by  the  said  arbitra- 
tors under  the  said  order  of  reference  and  submission,  and  were  matters 
indifference  submitted  to  the  said  arbitrators;  and  the  defendant  says, 
that  the  said  award  in  the  declaration  in  this  suit  mentioned  and  set  forth, 
is  the  only  award  ever  made  in  or  of  and  concerning  the  premises  above 
referred,  or  any  of  them,  and  that  there  never  was  any  other  award  made 
of  or  concerning  the  premises ;  and  that  the  said  arbitrators  did  not  ever 
decide  or  arbitrate,  or  in  any  manner  adjudicate  or  award  on  the  said 
issues,  or  either  of  them,  except  as  in  the  declaration  in  this  cause  in  that 
behalf  mentioned,  which  said  declaration  states  and  sets  forth  the  whole 
of  the  material  and  operative  part  of  the  said  award,  which  is  not  in  any 
wise  affected,  altered  or  varied  by  any  other  part  thereof.    By  which  said 
several  premises  in  this  plea  mentioned,  the  said  award  in  the  declaration 
mentioned  was  and  is  uncertain  and  not  final,  and  was  and  is  wholly  void 
and  of  no  effect,  and  this  the  defendant  is  ready  to  verify."    The  plaintiff 
replied  to  this  plea :  "And  the  plaintiff  as  to  the  plea  of  the  defendant 
by  him  firstly  above  pleaded  saith,  that  the  said  issues  as  in  the  said  first 
plea  mentioned,  were  not  either  of  them  matters  or  matter  by  the  order 
of  reference  referred,  or  to  be  decided  or  awarded  upon,  or  submitted  to 
the  said  arbitrators,  except  or  otherwise  than  by  the  said  reference  of  the 
said  action  in  the  declaration  mentioned ;  and  the  plaintiff  saith  that  the 
said  arbitrators  were  not,  nor  was  any  of  them,  at  any  time  during  the 
said  reference  required  or  requested  by  the  defendant  to  decide,  arbi- 
trate, adjudicate  or  award  specifically  on  the  said  issues  in  the  said  plea  men- 
tioned, or  either  of  them,  and  this  the  plaintiff  is  ready  to  verify."   To  this 
replication  the  defendant  demurred  specially,  assigning  for  causes :  "  that 
the  said  replication  neither  traverses  or  denies,  confesses  or  avoids  the  said 
first  plea;  and  that  the  said  replication  is  argumentative,  hypothetical 
and  uncertain,  and  that  it  does  not  appear  in  and  by  the  same  replication 
whether  the  plaintiff  means  to  assert  or  deny  that  the  said  issues  were 
matters  referred  by  the  said  agreement  of  reference.    And  that  if  it  is 
meant  thereby,  that  the  same  issues  be  on  matters  not  referred  as  alleged 
in  the  said  first  plea,  then  that  such  allegation  in  that  plea  should  have 
been  traversed  by  the  said  replication,  with  a  conclusion  to  the  country ; 
and  that  if  it  is  meant  that  the  said  issues  were  matters  referred,  then  the 
plaintiff  hath  not  in  any  wise  answered  the  said  first  plea ;  and  for  that  it 
is  quite  immaterial  whether  the  said  arbitrators  were  or  were  not  requested 
to  make  any  award  concerning  the  said  issues,  inasmuch  as  the  said  arbi- 
trators were  bound  to  determine  on  all  things  in  respect  of  the  said  action, 
in  order  to  a  legal  and  final  determination  of  the  same,  which  could  not 
be  effected  without  specific  directions  as  to  the  said  issues  raised  in  the 
said  action.    And  for  that  it  does  not  ap'pear  from  the  said  replication,  or 
from  any  of  the  pleadings  in  this  cause,  that  the  said  arbitrarors  were  only 
bound  to  determine  upon  the  said  issues  if  requested  so  to  do ;  and  it  is 
admitted,  and  not  denied,  by  the  said  replication,  that  there  were  such 
issues  as  in  the  said  plea  mentioned,  and  that  the  same  were  referred  to 
the  said  arbitrators  in  the  reference  of  the  said  action.    And  for  that  the 
said  replication  is  double,  in  first  denying  that  the  issues  were  not  matters 
referred,  except  as  therein  mentioned ;  and  then  in  stating  that  no  such 
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request  as  therein  mentioned  had  been  made ;  thus  seeking  to  take  advan- 
tage of  two  grounds  of  defence. 

J,  Hilly ard  Cameron^  in  support  of  the  demurrer. — The  difficulty  that 
appears  in  this  case,  has  arisen  from  the  necessity  of  distributing  the  costs 
of  the  several  issues  in  a  cause,  under  the  new  rules.  Here  the  plaintiff 
declares  on  an  award,  made  in  a  cause  in  which  there  were  several  issues, 
and  in  which,  according  to  the  terms  of  the  order  of  reference,  the  costs  of 
the  suit  were  to  "  abide  the  event :"  by  which  is  meant  the  legal  event  of  the 
cause ;  and  the  award  cannot  be  final,  until  the  event  is  certainly  shewn. 
Here  there  are  pleas  of  son  assault  demesne  to  one  count,  and  not  guilty 
to  another,  in  an  action  of  assault  and  battery,  and  the  arbitrators  award 
251.  to  the  plaintiff,  as  the  damages  which  he  is  entitled  to  recover;  but 
that  award  does  not  dispose  of  the  special  plea,  which  quite  consistently 
with  it  might  have  been  disposed  of  by  the  arbitrator  in  favour  of  the 
defendant.  There  are  numerous  decisions  in  England  since  the  new 
rules,  shewing  the  necessity  for  a  distinct  disposal  of  all  the  issues ;  and 
although  there  were  at  first  conflicting  opinions  expressed  by  the  judges 
of  the  different  courts  upon  the  point,  they  now  seem  all  to  have  come  to 
the  conclusion,  that  under  a  reference  like  that  in  this  case,  it  is  necessary 
that  the  arbitrators  should  dispose  of  each  issue  specifically.  The  latest 
cases  on  the  subject,  in  which  most  of  the  earlier  cases  are  reviewed,  are 
Pearson  v.Archbold,(«)  Morgan  v.  Thomas, (Z>)  and  Stonehewer  v.  Farrar.(c) 

J,  Dnggan^  for  the  plaintiff. — The  award  in  this  case  was  drawn  up 
in  the  manner  in  which  awards  have  been  usually  drawn  up  under  similar 
orders  of  reference,  and  if  the  objections  urged  against  it  by  the  defen- 
dant's counsel  are  supported  by  the  court,  it  will  be  almost  impossible 
hereafter  to  have  any  case  properly  decided  by  arbitration,  unless  one  of 
the  arbitrators  be  a  legal  man.  But  if  the  court  should  feel  obliged  to 
carry  out  here  the  decisions  which  have  been  come  to  upon  this  point  in 
England,  the  plaintiff  contends  that  in  this  case  the  issues  are  sufficiently 
disposed  of  by  the  finding  of  the  arbitrators.  They  give  25Z.  damages  to 
the  plaintiff,  they  must  therefore  have  decided  that  the  defendant  was 
guilty  of  the  acts  charged ;  and  as  they  have  said  nothing  as  to  his  special 
plea,  it  ought  to  be  presumed  that  that  was  also  decided  against  him,  or 
the  arbitrators  would  not  have  given  the  plaintiff  so  large  an  amount  of 
damages. 

Robinson,  C.  J. — It  seems  to  be  an  inconvenience  consequent  upon  the 
new  rule,  which  provides  that  each  party  shall  pay  the  costs  of  all  issues 
found  against  him,  that  when  a  cause  is  referred  to  arbitration,  on  the 
terms  that  the  costs  shall  abide  the  event,  the  award  must  dispose  of  the 
several  issues  specifically,  or  it  will  not  be  final,  on  account  of  its  leaving 
it  uncertain  who  shall  pay  the  costs  on  each  of  the  issues.  The  issue  on 
the  plea  of  son  assault  demesne^  cannot  be  said  to  have  been  determined  by 
the  award,  at  least  we  cannot  hold  it  so,  consistently  with  several  late 
decisions  in  England.  The  plaintiff's  replication  is  bad  also  in  point  of 
form,  in  asserting  that  the  issues  in  the  cause  were  not  referred  otherwise 
than  by  the  rule  of  reference  in  the  said  declaration  mentioned,  without 
saying  expressly  whether  they  were  by  such  reference  submitted  or  not ; 


(a)  11  M.  &  W.  477.  (6)  9  Jurist,  92. 

(c)  9  Jurist,  203;  1  Verulam  Rep.  N.  P.  C.  154. 
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and  it  is  double  in  resting  partly  on  the  defence  that  the  issues  were  not 
referred,  leaving  that  to  the  court  to  dctcmiine,  as  a  matter  of  construc- 
tion on  the  reference  set  out,  and  partly  upon  the  alleged  fact  that  the 
arbitrators  were  not  requested  to  award  upon  the  issues,  which  it  has 
been  expressly  decided  that  it  is  not  necessary  that  they  should  be.  It  is 
repugnant  too,  in  denying  that  the  issues  were  referred.  As  regards  the 
ground  that  the  award  sued  on  is  not  final,  and  is  therefore  void,  we  could 
not  decide  in  favour  of  the  award,  without  acting  in  opposition  to  decisions 
made  in  the  several  courts  in  England  upon  the  same  point.  It  is  to  be 
regretted,  I  think,  that  the  judges  did  not  feel  themselves  at  liberty  to 
determine  that  the  words  "  shall  abide  the  event  of  the  cause,"  when  used 
in  a  submission,  should  be  considered  to  mean  that  the  whole  costs  of  the 
cause  shall  abide  the  substantial  event;  that  is,  according  as  the  one 
party  or  the  other  prevails,  and  not  the  event  as  applied  to  each  issue  ; 
which  makes  it  necessary  that  arbitrators,  who  in  general  know  little  or 
nothing  of  the  technicality  of  pleadings,  should  dispose  formally  of  the 
several  issues,  as  is  supposed  to  be  done  upon  trial  at  nisi  prius,  though 
it  is  very  frequently  omitted  even  there.  The  courts  in  England  have 
manifestly  had  great  reluctance  in  bringing  themselves  to  take  the  view 
which  they  have  done  of  this  question,  being  sensible  of  the  vexatious 
consequences  which  it  will  probably  lead  to,  but  in  a  very  late  case, 
referred  to  in  the  argument,  in  which  the  former  conflicting  decisions 
were  cited  and  remarked  upon,  the  point  seems  to  have  been  considered 
settled  so  far  as  the  courts  are  concerned,  and  indeed  that  case  only  con- 
firmed several  of  the  latest  determinations.  We  can  assign  no  peculiar 
difference  in  the  terms  of  the  question,  as  presented  in  this  country,  by 
which  we  could  support  a  different  decision,  and  we  therefore  think  it 
right  to  abide  by  the  English  cases. 

Judgment  for  defendant. 


Eraser  v.  Bacon. 

To  debt  on  judgment,  it  is  a  good  plea  in  bar  that  the  plaintiff  arrested  the 
defendant  on  a  writ  of  capias  ad  satisfaciendum,  and  afterwards  consented  to 
his  discharge. 

Debt  on  judgment  of  the  Johnstown  District  Court,  for  34Z.  4s.  9c?. 
Plea,  that  after  the  recovery  of  the  judgment,  and  before  the  commence- 
ment of  this  suit,  the  plaintiff  ^issued  a  writ  of  ca.  sa.  upon  the  judg- 
ment, upon  which  the  defendant  was  arrested  and  kept  in  custody  under 
the  writ,  until  he  afterwards  went  at  large  from  such  custody  by  and  with 
the  consent  of  the  plaintiff.    Demurrer,  and  joinder. 

Crawford^  for  plaintiff. 

Phillpotts^  for  defendant. 

Robinson,  C.  J. — The  defendant  is  in  our  opinion  entitled  to  judg- 
ment on  his  plea. — Vigers  v.  Caldwell,  (a)  The  taking  the  defendant  on 
a  ca.  sa.  on  the  former  judgment  was  a  satisfaction,  when  he  did  not  die 
in  custody,  or  escape.  The  plaintiff  admits  by  his  demurrer  that  he  con- 
sented to  his  discharge,  and  he  can  therefore  take  no  further  steps  on  the 
judgment. 

Judgment  for  defendant. 


(a)  4  Burr.  2482. 


VAIL  V.  FLOOD. 
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DONAGHY  V.  MOODIE. 

In  an  action  on  the  case  against  a  sheriff,  for  an  escape  from  mesne  process 
issued  from  a  District  Court,  it  is  sufficient  if  it  appears  on  the  face  of  the 
declaration,  that  the  amount  for  which  the  writ  issued  is  within  the  jurisdic- 
tion of  the  court,  without  any  allegation  that  the  cause  of  action  is  within  the 
jurisdiction;  and  it  is  not  necessary  in  such  a  declaration  to  allege  that  there 
was  any  affidavit  of  debt  to  warrant  the  issuing  of  the  writ. 

Case  against  the  sheriff  of  the  Victoria  District,  for  a  false  return  to  a 
writ  of  mesne  process  issued  against  one  John  Powers,  from  the  Victoria 
District  Court.  The  plaintiff  alleged  in  the  declaration,  that  Powers 
being  indebted  to  the  plaintiff  in  a  large  sum  above  1 OL,  to  wit,  1 41. 8s.  4d., 
the  plaintiff  issued  a  writ  of  ca.  re.  against  him,  indorsed  for  14?.  8^.  4d.^ 
upon  which  the  defendant  arrested  him,  and  afterwards  suffered  him  to 
escape.  To  this  the  defendant  demurred,  assigning  for  cause,  that  the 
debt  was  not  averred  to  be  within  the  jurisdiction  of  the  court,  and  that 
it  was  not  alleged  that  there  was  any  affidavit  of  debt  filed  to  warrant  the 
writ.    Joinder  in  demurrer. 

John  Ross,  in  support  of  the  demurrer. — The  declaration  is  insufficient, 
because  being  founded  on  a  writ  issued  from  a  court  of  inferior  jurisdic- 
tion, it  should  have  shewn  that  the  cause  of  action  was  within  the  juris- 
diction.— Read  v.  Pope,  (a)  It  should  have  also  appeared  for  the  same 
reason,  that  there  was  an  affidavit  of  debt  upon  which  the  writ  issued. 

Myers.,  for  the  plaintiff,  contended,  that  it  sufficiently  appeared  upon  the 
face  of  the  declaration  that  the  cause  of  action  was  within  the  jurisdic- 
tion of  the  District  Court,  and  that  it  was  not  necessary  that  it  should  be 
alleged  that  there  was  any  affidavit  of  debt  filed. 

Robinson,  C.  J. — We  think  the  authorities  do  not  shew  it  to  be  neces- 
sary in  an  action  against  a  sheriff,  for  an  escape  of  one  in  custody  on 
mesne  process  from  an  inferior  court,  to  allege  that  the  action  arose  within 
the  jurisdiction.  (6)  If  it  be  not  within  the  jurisdiction,  it  would  be 
matter  of  defence ;  and  so,  if  it  appeared  on  the  face  of  the  declaration, 
to  be  without  the  jurisdiction,  the  declaration  would  be  bad ;  but  all  that 
does  appear  is  to  the  contrary.  The  District  Court  is  a  court  of  record, 
although  an  inferior  court.  It  is  not  limited  in  its  jurisdiction,  by  the 
residence  of  the  parties,  or  by  the  place  in  which  the  cause  of  action  (being 
transitory)  arose,  as  is  the  case  generally  with  inferior  courts  in  England, 
upon  which  limitations  most  of  the  cases  on  this  point  have  turned.  The 
District  Court  here  is  limited  in  its  jurisdiction  by  the  description  and 
amount  of  the  cause  of  action ;  and  both  those  are  so  stated  here  as  to 
support  the  declaration.  It  is  described  as  a  debt  above  1 OZ.,  and  under 
151.J  and  the  indorsement  on  the  writ  shews  that  it  was  under  151. 


Vail  v.  Flood. 

Where  in  trespass  quare  clausum  fregit,  and  cutting  and  taking  away  timber, 
the  defendant  pleaded  payment  of  £10  into  court,  and  no  damages  ultra,  on 
which  the  plaintiff  took  issue,  and  the  jury  found  a  verdict  for  the  plaintiff  for 
£60,  on  conflicting  evidence,  the  court  refused  to  grant  a  new  trial. 

This  was  an  action  of  trespass  quare  clausum  fregit,  and  cutting  and 
taking  away  timber.    The  defendant  paid  £10  into  court,  and  pleaded 


(a)  1  C.  M.  &  R.  302. 

(^b)  8  T.  R.  127;  11  Mod.  54;  Cowper  20;  1  Salk.  201;  2  Mod.  195. 
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that  the  plaintiff  sustained  no  greater  amount  of  damage.  The  plaintiff 
replied  that  he  had  sustained  greater  damage.  The  jury  having  found  a 
verdict  for  the  plaintiff  for  £60, 

R.  O.  Duggan,  for  the  defendant,  moved  for  a  new  trial  for  excessive 
damages,  and  on  affidavits,  on  payment  of  costs. 

Vanhovghnet  shewed  cause. 

Robinson,  C.  J. — The  affidavits  regard  only  the  amount  of  damages, 
which  it  is  complained  are  excessive,  and  indeed,  the  statements  contained 
in  them,  as  well  as  the  evidence  given  on  the  part  of  the  defendant  at 
the  trial,  tend  strongly  to  shew  that  the  jury,  in  giving  £60  as  the  value 
of  the  trees  cut  or  taken  away  by  the  defendant,  (in  addition  to  the  £10 
paid  into  court),  have  taken  rather  an  extreme  view  of  the  ease,  in  the 
plaintiff's  favour;  but  on  the  other  hand,  the  jury  may  have  been  of 
opinion,  from  the  evidence,  that  the  defendant  acted  wilfully  in  cutting 
over  the  plaintiff's  land  and  taking  the  most  valuable  timber,  after  he 
knew  that  the  plaintiff  was  resolved  not  to  part  with  it ;  and,  considering 
that  the  amount  of  the  verdict  is  not  more  than  £60,  and  that  more  than 
one  unimpeached  witness,  on  the  part  of  the  plaintiff,  estimated  the 
damage  at  even  a  greater  sum  than  the  jury  have  given,  we  feel  that  we 
cannot  properly  grant  a  new  trial. 

Rule  discharged. 


Aitkin  v.  Malcolm. 

Where  in  assumpsit  for  work,  labour  and  materials,  in  building  part  of  a  house, 
with  the  general  issue  pleaded,  it  appeared  at  the  trial  that  the  work  had  been 
done  under  a  special  agreement,  the  terms  of  which  had  not  been  complied 
with,  but  that  the  defendant  had  had  the  work  valued  at  a  certain  sum,  having 
sold  the  property,  and  the  plaintiff  then  left  the  work,  and  brought  his  action : 
Held,  that  the  action  was  well  brought  on  the  common  counts. 

Assumpsit  on  the  common  counts.  Plea,  general  issue.  This  was  an 
action  for  work  and  labour,  and  materials  found.  The  plaintiff  and 
defendant  had  entered  into  a  written  agreement  respecting  the  building  of 
a  house,  by  which  the  defendant  was  to  pay  certain  prices  for  the  mason 
work  and  materials;  £20  to  be  paid  when  the  walls  were  three  feet  above 
the  ground,  and  the  rest  by  instalments — half  when  the  work  should  be 
done,  and  half  in  three  months  afterwards.  The  plaintiff  shewed  that  he 
had  gone  on  with  the  work  till  the  walls  were  ready  for  the  joists,  which 
it  rested  with  the  defendant  to  furnish :  he  did  not  furnish  them,  but  said 
he  had  changed  his  mind  and  sold  the  property,  and  the  plaintiff  conse- 
quently quitted  the  work.  The  plaintiff  and  defendant  afterwards 
employed  a  person  to  value  the  work  and  materials,  and  they  were 
appraised  at  38Z.  195.  I^d.  The  defendant  objected  at  the  trial  that  the 
plaintiff  should  have  sued  on  the  special  agreement,  and  moved  for  a  non- 
suit, but  the  learned  judge  directed  a  verdict  for  the  plaintiff.  The  jury 
gave  a  verdict  for  the  38Z.  19*. 

Adam  Wilson^  for  the  defendant,  moved  for  a  nonsuit,  which  could  not 
be  ordered,  as  no  leave  appeared  to  have  been  reserved ;  he  urged,  how- 
ever, that  a  new  trial  should  be  granted  on  the  same  ground,  although  he 
did  not  move  for  it,  being  under  the  impression  that  leave  had  been 
reserved  to  him  to  move  for  a  nonsuit. 

Ewart  shewed  cause. 


MEAD  V.  HAMILTON,  SHERIFF. 
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Robinson,  C.  J. — Independently  of  any  difficulty  on  account  of  this 
misunderstanding,  we  think  we  ought  not  to  set  aside  this  verdict,  which 
is  in  accordance  with  the  justice  of  the  case.  There  was  no  necessity,  in 
our  opinion,  for  declaring  on  the  written  agreement;  indeed  the  plaintiff 
could  not  have  sued  upon  it,  for  he  had  not  completed  the  work  accord- 
ing to  its  terms.  The  objection  which  should  rather  have  been  urged  was, 
that  the  action  could  not  be  brought  for  any  part  of  the  work  done,  till 
the  walls  had  been  carried  three  feet  above  the  ground;  because,  by  the 
agreement,  no  money  was  to  be  paid  till  then ;  and  it  was  proved  that 
when  the  plaintiff  left  the  work,  the  walls  were  not  more  than  two  feet 
nine  inches  above  the  ground.  But,  clearly,  this  stipulation  as  to  time  of 
payment  was  at  an  end  when  the  defendant,  to  suit  his  own  purposes, 
disabled  the  plaintiff  from  going  on  with  the  work,  and  indeed  desired  to 
have  nothing  more  done,  and  concurred  in  having  what  had  been  done 
valued,  with  a  view  to  a  settlement. 

Rule  discharged. 


Mead  &  Mead  v.  Hamilton,  Shehiff  of  London. 

Where  in  case  against  a  sheriff  for  a  false  return  to  a  writ  against  goods,  a  letter 
was  put  in  from  the  sheriff  to  the  plaintiffs'  attorney,  saying  that  he  levied 
under  the  execution  on  goods  claimed  by  others,  and  that  he  had  in  conse- 
quence compromised  and  agreed  to  secure  the  amount  of  the  execution  in  two 
instalments  at  early  dates,  but  the  sheriff  afterwards  returned  no  goods;  and, 
on  the  trial,  the  execution  debtor  and  her  son-in-law  proved  that  the  property 
had  been  transferred  to  the  son-in-law,  but  remained  in  the  possession  of  the 
debtor,  and  the  jury  found  a  verdict  for  the  plaintiff,  the  court  refused  a  new 
trial. 

Case  for  false  return  of  a  writ  of  fieri  facias.  The  declaration  alleges 
that  the  plaintiffs  had  obtained  judgment  against  one  Jane  Shepherd,  and 
a  fi.  fa.  against  her  goods,  which  they  delivered  to  the  defendant,  being 
sheriff,  endorsed  to  levy  £56  1*.  Qd.  and  interest,  besides  sheriff's  fees; 
and  returnable  on  the  last  day  of  Trinity  Term,  1843.  That  the  sheriff 
seized  in  execution  goods  of  Jane  Shepherd  of  the  value  of  the  sum  to 
be  levied ;  and  that,  although  these  goods  remained  in  his  hands,  and 
though  there  were  other  goods  and  chattels  of  Jane  Shepherd  of  which 
he  might  have  made  the  money,  &c.,  and  of  which  he  had  notice,  yet,  not 
regarding  his  duty,  he  did  not  levy  the  money  or  any  part  thereof,  but 
on  8th  July,  1843,  wrongfully,  and  without  the  plaintiff's  consent,  com- 
promised with  the  said  Jane  Shepherd,  and  agreed  with  her  to  forbear  to 
execute  the  writ,  and  gave  day  of  payment  for  one  half  of  the  sum  en- 
dorsed to  the  20th  July  aforesaid,  and  for  the  residue  till  the  first  week 
in  August ;  and  on  the  15  th  November  following  falsely  returned  that  she 
had  no  goods,  &c.  The  defendant  pleads  only  the  general  issue.  It 
was  proved  at  the  trial  that,  on  the  8th  July,  1843,  the  defendant  wrote 
to  the  plaintiffs'  attorney,  informing  him  "  that  he  had  levied  on  the  fi.  fa^ 
in  this  suit  upon  goods  claimed  by  others,  and  foreseeing  a  great  deal  of 
difficulty,  having  already  experienced  the  same  in  other  suits,  he  had 
thought  it  preferable  to  enter  into  a  compromise  of  one  half  being  paid 
by  the  20th  [July]  at  the  farthest,  and  the  residue  by  the  first  week  in: 
August."  It  was  not  shewn  that  any  reply  had  been  given  to  this  letter 
from  the  defendant.    On  the  part  of  the  defendant  it  was  objected  that 
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it  was  incumbent  on  the  plaintiffs  to  shew  that  the  goods  which  the  sheriff 
had  seized  were  really  not  the  property  of  the  debtor,  or  at  least  that  she 
had  goods  from  which  he  could  have  levied  the  debt.  But  the  learned 
judge  considered  that  the  sheriff  having  admitted  that  he  had  levied,  and 
having  taken  upon  himself  to  relinquish  the  goods  seized,  merely  on  their 
being  claimed,  without  giving  to  the  plaintiffs  an  opportunity  of  enquiry, 
or  of  indemnifying  him  if  they  chose,  and  directing  him  to  sell,  it  was 
incumbent  upon  him,  as  he  must  be  supposed  to  be  the  best  acquainted 
with  the  circumstances  under  which  he  had  acted,  without  reference  to 
the  plaintiffs,  to  give  some  evidence  that  the  goods  which  he  declared  he 
had  seized  were,  in  truth,  not  the  goods  of  the  debtor.  Upon  this  inti- 
mation of  opinion,  the  defendant  called  witnesses  for  the  purpose  of 
proving  to  the  jury  that,  though  the  debtor  had  once  owned  the  goods 
which  the  sheriff  had  seized,  (among  which  was  a  piano-forte  which  had 
been  sold  to  her  by  the  plaintiffs),  she  had,  before  the  levy,  assigned  them 
to  a  third  person,  namely,  her  son-in-law.  The  evidence  given  by  the 
debtor  herself,  and  by  her  son-in-law,  was  left  to  the  jury  to  decide  upon ; 
and  they  were  told  that,  if  it  satisfied  them  that  the  goods  had  been  bona 
fide  assigned  before  the  levy,  they  should  find  for  the  defendant ;  other- 
wise, for  the  plaintiffs.  They  found  for  the  plaintiffs  for  £62  IO5.,  being 
the  amount  to  be  levied,  with  interest. 

Crawford^  for  the  defendant,  moved  for  a  new  trial  on  the  law  and 
evidence,  and  for  misdirection,  and  on  affidavits  filed ;  contending  that  it 
was  incumbent  on  the  plaintiffs  to  have  given  evidence  of  the  debtor 
having  been  possessed  of  goods  when  the  writ  was  placed  in  the  sheriff's 
hands,  or  during  its  pendency,  which  he  urged  had  not  been  done. 

J.  Duggan  shewed  cause,  and  argued  that  the  verdict  was  right,  be- 
cause the  sheriff,  in  making  any  compromise  with  the  debtor,  had  not 
done  his  duty. 

Robinson,  C.  J. — Having  considered  the  evidence,  we  see  no  reason 
to  find  fault  with  the  verdict  of  the  jury,  or  with  the  direction  which  was 
given  to  them.  Undoubtedly,  when  the  sheriff,  having  seized  goods  under 
the  plaintiffs'  fi.  fa.  which  were  apparently  the  goods  of  the  defendant, 
relinquished  them,  without  reference  to  the  plaintiffs,  merely  because  they 
were  claimed  by  her  son-in-law,  and  when  he  took  upon  him  not  merely 
to  give  up  the  goods  without  affording  an  opportunity  to  the  plaintiffs  to 
make  enquiry,  and,  in  their  discretion,  to  offer  indemnity  and  insist  upon 
the  sale,  but  to  grant  to  the  defendant  indulgence  in  point  of  time,  it  was 
necessary  that  the  sheriff  should  be  prepared  to  show  that  he  acted  upon 
grounds  which  ought  to  have  been  conclusive  with  him.  Then  these 
grounds  were  fully  before  the  jury  at  the  trial.  It  was  shewn  that  the 
goods  which  the  sheriff  had  seized  had,  not  long  before,  been  the  property 
of  the  debtor,  and  among  them  the  very  article  (a  piano-forte)  which 
these  plaintiffs  had  sold  to  the  debtor  herself,  and  for  the  price  of  which 
the  original  action  was  brought.  She  endeavoured,  at  the  trial,  to  con- 
vince the  jury  that  she  had  really  bona  fide  assigned  it  and  her  other 
goods  to  the  person  (now  her  son-in-law)  in  whose  house  she  was  living, 
and  who,  she  said,  after  he  got  the  piano-forte  from  her,  had  made  a 
present  of  it  to  her  daughter.  The  son-in-law  was  examined,  and  said 
he  had  taken  a  bill  of  sale  of  the  goods  from  the  mother-in-law,  which, 
somehow  or  other,  he  had  lost,  and  could  not  therefore  produce.    It  is 
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not  a  very  common  transaction,  especially  between  members  of  the  same 
family,  to  have  bills  of  sale  executed  for  transferring  property  from  one 
to  another,  unless  when  there  is  a  design  to  defeat  creditors,  and  when 
such  papers  are  executed,  there  is  not  unfrequently  apparent  on  the  face  of 
them,  unless  they  are  drawn  up  by  very  experienced  people,  some  indications 
of  the  purpose  they  are  contrived  to  answer.  The  jury,  probably,  thought 
it  rather  a  suspicious  circumstance,  if  a  bill  of  sale  had  been  taken,  that  it 
should  happen  to  be  lost,  and  they,  probably,  also,  thought  it  not  a  very  honest 
arrangement  in  the  debtor,  to  transfer  to  a  member  of  her  family,  a  valuable 
musical  instrument,  for  which  the  maker  had  never  been  paid ;  and  when 
they  saw  that  it  remained  still  in  the  house  in  which  the  debtor  was  liv- 
ing, and  as  useful  to  her,  for  all  that  appeared,  as  if  the  form  of  a  bill  of 
sale  had  never  been  gone  through  with,  it  is  not  surprising  that  they  con- 
sidered the  complexion  of  the  case  unfavorable,  and,  weighing  all  the  cir- 
cumstances, did  not  consider  the  alleged  sale  an  honest  bona  fide  trans- 
action. At  all  events,  the  case  went  fairly  to  the  jury,  and  we  are  not 
so  satisfied  that  their  conclusion  was  wrong  as  to  induce  us  to  set  aside 
their  verdict.  Rule  discharged, 


Hamilton,  Executrix  of  Hamilton,  v.  Davis  et  al. 

Where  in  debt  on  an  indemnity  bond,  the  defendant  pleaded  that  if  the  plaintiff 
was  damnified,  she  was  damnified  of  her  own  wrong,  and  the  plaintiff  took  issue 
on  the  plea,  and  did  not  assign  any  breach,  and  at  the  trial  the  plaintiff  not 
offering  any  evidence  to  prove  that  she  was  damnified,  was  nonsuited,  on 
motion  for  a  new  trial,  on  the  ground  that  the  issue  was  on  the  defendants, 
and  that  they  should  have  begun :  the  nonsuit  was  held  to  be  right. 

The  plaintiff  sues  on  a  bond  given  by  the  defendants  to  her  testator, 
as  sheriff  of  the  district  of  Niagara,  in  <£40  penalty.  The  defendants 
crave  oyer  of  the  bond,  and  of  the  condition,  which  is,  "  That  the  defen- 
dants shall  hold  the  sheriff  harmless  in  any  action  that  may  be  brought 
against  him,  his  heirs,  executors  or  administrators,  by  two  men  that  were 
employed  by  the  said  sheriff,  to  guard  the  property  of  James  Davis,  when 
seized  by  the  sheriff,  on  an  execution  issued  out  of  the  Court  of  King's 
Bench,  at  Toronto,  against  the  said  James  Davis  and  others,  at  the  suit 
of  Matthew  Crooks,  and  pay  all  costs  and  damages  which  may  accrue  by 
the  said  actions  being  brought  by  the  said  men  for  the  recovery  of  any 
wages  that  is  alleged  by  them  to  be  due  to  them,  for  guarding  the  said 
property  of  the  said  James  Davis."  And  the  defendants  plead  that  the 
said  Alexander  Hamilton  was  not,  at  any  time,  damnified,  by  reason  of 
any  thing  in  the  condition  mentioned ;  and  that  if  the  plaintiff,  as  his  exe- 
cutrix, has  been  damnified  since  his  death,  by  reason,  &c.,  she  has  so  been 
damnified  of  her  own  wrong,  and  by  and  through  her  own  means,  default,  and 
procurement.  The  plaintiff  replies,  admitting  that  Alexander  Hamilton, 
in  his  life  time,  was  not  damnified,  but  averring  that  the  plaintiffs  as  exe- 
aitrix,  ^c,  was,  by  reason  of  the  said  bond  and  condition,  damnified,  without 
the  cause  in  the  said  plea  mentioned.  Upon  this  record,  the  parties  went 
to  trial.  The  counsel  for  tlie  plaintiff  contended  that  it  was  for  the 
defendants  to  begin,  as  the  affirmative  of  the  issue,  namely,  that  the  plain- 
tiff had  been  damnified  of  her  own  wrong,  lay  upon  them ;  but  the  learned 
judge  held  otherwise,  and  the  plaintilff  being,  as  her  counsel  alleged, 
t  VOL.  II. 
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unprepared  at  the  moment  to  adduce  evidence  of  the  breach,  she  wan 
non-suited,  leave  being  reserved  to  move  to  set  the  non-suit  aside,  if  the 
course  taken  at  nisi  prius  should  be  found  wrong. 

Eccles  for  the  plaintiff,  accordingly  moved  to  set  the  non-suit  aside,  or 
for  a  new  trial,  on  grounds  disclosed  in  affidavits,  which  grounds  were,  that 
the  plaintiff's  counsel  was  taken  by  surprise,  when  the  learned  judge  ruled, 
that  the  proof  of  the  issue  lay  upon  the  plaintiff,  and  was,  consequently, 
unable  to  proceed  with  the  trial  of  the  cause,  in  consequence  of  the  neces- 
sary witnesses  for  such  proof  not  having  been  subpcenaed  or  present,  when 
the  cause  was  called  on. 

J.  Hillyard  Cameron  showed  cause,  and  contended  that  the  plea  as 
pleaded  did  not  admit  that  the  plaintiff  had  suffered  any  damage,  and  that 
consequently,  it  was  as  necessary  for  the  plaintiff  to  prove  the  injury  that 
she  had  sustained,  as  if  the  plea  had  been  the  ordinary  plea  of  non-damni- 
ficatus.  The  issue,  such  as  it  was,  was  clearly  on  the  plaintiff,  and  as 
she  offered  no  evidence  in  support  of  it,  she  was  properly  nonsuited. 

Robinson,  C.  J. — We  are  of  opinion  that  we  cannot  properly  do  more 
for  the  relief  of  the  plaintiff  than  grant  a  new  trial,  on  payment  of  costs, 
if  it  is  worth  her  while  to  avail  herself  of  the  indulgence ;  and,  in  that  case, 
she  may  find  it  necessary  to  amend  the  pleadings,  so  as  to  place  on  the 
record  a  sensible  issue  to  be  tried,  which  there  certainly  is  not  at  present. 
The  plaintiff  ought  either  to  have  set  out  the  condition  of  the  bond,  and 
assigned  a  breach  in  the  declaration,  or  have  replied  to  the  defendants' 
plea,  assigning  a  breach.  As  the  record  stands,  the  parties  were  going  to 
trial,  without  any  specific  breach  being  assigned,  though  the  bond  and 
condition  were  most  clearly  such  as  to  require  it.  Taking  it  as  it  stands, 
however,  it  clearly,  in  our  opinion,  lay  on  the  plaintiff  to  open  the  case 
at  the  trial,  by  showing  what  breach  it  was  of  which  she  complained,  and 
of  which  she  had  undertaken  to  maintain,  that  the  damages  which  it  had 
occasioned  to  the  sheriff's  estate,  were  not  occasioned  by  any  fault  of 
hers.  All  that  the  defendants  asserted,  was,  that  if  the  plaintiff  had  sus- 
tained any  damage  at  all,  (which  they  do  not  admit),  it  was  of  her  own 
wrong.  Until  the  plaintiff  had  advanced  her  ground  of  complaint,  the 
defendants  could  only  have  been  groping  in  the  dark,  and  had  nothing 
specific  to  which  they  could  apply  themselves.  If  either  party  could 
properly  be  heard  upon  such  an  issue,  it  was  certainly  for  the  plaintiff  to 
begin ;  and  it  seems  strange,  that  she  had  not  only  no  evidence  at  hand, 
to  prove  any  thing  upon  the  trial,  but  that  she  relied,  as  it  is  stated  in 
the  affidavits,  on  the  defendants'  witnesses  so  exclusively,  that  she  had 
not  even  subpoenaed  any  to  attend  at  the  assizes.  On  the  ground  that 
the  plaintiff's  attorney  acted  under  a  misapprehension  with  regard  to  the 
conduct  of  the  trial,  we  make  the  rule  absolute  for  setting  aside  the  non- 
suit, and  grant  a  new  trial  on  payment  of  costs,  by  the  first  day  of  next 
term. 

Rule  absolute. 


Smith  and  Crooks,  v.  Graham. 

Attornies  had  been  retained  to  conduct  some  suits  for  a  client,  which  they  car- 
ried on  for  a  length  of  time,  when  no  further  proceedings  being  taken,  after  a  lapse 
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of  several  years  they  served  their  bills  of  costs.  Held  that  they  had  a  right 
under  the  circumstances,  to  retire  from  the  further  conduct  of  the  suit,  and  to 
require  payment  of  the  costs  already  incurred. 

The  plaintiffs  in  this  case  sued  as  attornies,  to  recover  the  amount 
of  certain  bills  of  costs,  in  suits  conducted  by  them  for  the  defendant, 
and  the  only  substantial  question  that  was  raised  was,  whether  it  was 
incumbent  upon  them,  as  a  necessary  part  of  their  case,  to  show  that  the 
suits,  in  which  their  service  had  been  rendered,  had  been  conducted  to  a 
final  issue.  The  business  had  been  done  some  years  ago.  It  was  not 
shewn,  nor  pretended  by  the  defendant  at  the  trial,  that  the  plaintiffs  had 
deserted  the  suits,  or  had  improperly  conducted  them,  or  neglected  his 
interests,  nor  was  anything  of  the  kind  shown  in  the  affidavit  in  support 
of  this  motion;  but  it  was  contended  at  the  trial,  that  it  is  in  all 
such  cases  necessary  to  shew  either  that  the  suits  were  carried  to  an  end, 
or  that  proceedings  in  them  were  discontinued  by  the  desire  of  the  client. 
It  was  also  objected  against  the  recovery  of  the  amount  of  one  of  the  bills 
of  costs,  that  in  the  particulars  of  demand,  the  name  of  one  of  the  defen- 
dants was  omitted  in  that  bill. 

A.  Wilson  for  defendant. 

Crooks  in  person  shewed  cause. 

Robinson,  C.  J. — ^We  find  no  authority  for  holding  as  the  defendant  con- 
tends, nor  is  it  reasonable,  for  then  in  any  case,  without  any  thing  being  shewn 
on  the  part  of  the  defendant,  the  attorney  must  be  held  to  have  culpably 
abandoned  every  suit,  which  has  not  gone  to  the  length  of  an  execution, 
though  his  client  may  have  received  his  money,  and  obtained  his  object  in 
consequence  of  the  attorney's  exertions,  and  may  have  no  complaint  to  urge. 
It  is  not  always  that  an  attorney  has  it  in  his  power  to  prove  the  direc- 
tions he  has  received  from  his  client,  which  are  frequently  verbal.  No 
doubt  it  is  fair  matter  of  defence,  if  the  client's  business  be  shewn  to  have 
been  capriciously  or  negligently  abandoned ;  but  some  ground  must  be 
shewn  for  believing  this,  especially  when  years  have  passed  away,  and 
there  is  not  the  least  evidence  of  any  fault  having  been  found.  As  to  the 
other  objection,  that  one  of  the  cases  in  the  particulars  served,  was  not 
correctly  entitled,  the  names  of  one  of  the  defendants  being  omitted,  we 
are  of  opinion  that  it  should  not  prevail;  the  defendant  could  not  be 
misled ;  and  there  was  a  good  reason  for  the  omission,  as  that  defendant 
had  died  in  the  mean  time. 

Rule  discharged,  (a) 

Paterson  v.  Howison  &  McGan. 

"Where  the  holder  of  a  promissory  note  sues  the  maker  and  indorser  in  a  joint 
action,  under  5  Will.  IV.,  ch.  1,  the  separate  debt  of  the  plaintiff  to  the  maker 
or  indorser,  cannot  be  set-off  under  a  joint  plea  of  set-off. 

McGan,  as  maker,  and  Howison,  as  first  indorser,  of  a  promissory  note, 
are  sued  jointly  in  this  action,  under  the  statute  5  Will.  IV.  ch.  1,  and 
on  the  common  counts.    1.  McGan  denies  making  the  note.    2*  Howison 


(a)  See  upon  the  determination  of  the  contract  between  an  attorney  and  his 
client,  under  somewhat  similar  circumstances,  Smith  v.  Rocke,  Law  Times,  vol. 
5,  243.  Exchequer. 
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denies  indorsing  it.  3.  Also  denies  notice  of  non-payment.  4.  Both 
defendants  plead  the  p;cneral  issue  to  the  common  counts.  5.  They  plead 
that  they  paid  to  the  plaintiff,  before  action  brought,  the  full  amount  of 
monies  claimed  in  the  declaration.  6.  They  plead  a  set-off.  7.  They 
plead  as  to  £25  (part  of  the  sum  demanded)  that,  before  action  brought, 
one  Mallory  was  indebted  to  Ilaigh  in  £25  on  an  account  stated,  which 
Mallory  agreed  to  pay  to  Haigh  in  cordwood  ;  that  Ilaigh  was  indebted  to 
the  defendants  in  £25,  and  it  was  agreed  between  the  defendants  and 
Haigh,  that  Ilaigh  should  pay  that  sum  to  them  in  cordwood,  and  that 
in  consideration  thereof  the  defendants,  at  the  request  of  the  plaintiff, 
would  discharge  Haigh  from  the  £25  due  by  him  to  them,  and  that 
Haigh,  at  the  request  of  plaintiff,  would  discharge  Mallory ;  and  it  was 
agreed  by  and  between  plaintiff  and  defendants,  and  Haigh  and  Mallory, 
that  plaintiff  should  acquit  the  defendants  from  the  £25,  and  receive 
Mallory  as  his  debtor,  who  was  to  pay  plaintiff  the  £25  in  cordwood 
when  requested ;  and  the  defendants  aver  that  they  did  request  Haigh, 
who  also  discharged  Mallory ;  and  that  the  plaintiff  accepted  Mallory  as 
his  debtor  for  the  £25.  8.  They  plead,  as  to  £11  I85.  Od,  that  the 
plaintiff  accepted  the  promissory  note  of  a  third  party.  The  plaintiff 
takes  issue  on  these  pleas.  At  the  trial,  the  plaintiff  proved  that  he  had 
been  obliged  to  pay  on  account  of  this  note  (which  was  discounted  at  the 
bank)  £49  5.9.  7c?.,  including  interest.  The  defendants  advanced  in 
their  plea  of  set-off  a  small  account  of  £12  and  upwards  for  goods  sold 
to  the  plaintiff  by  McGan  individually.  They  produced  a  vn-itten  under- 
taking from  Mallory,  to  deliver  one  hundred  cords  of  wood  to  Haigh  or 
bearer ;  and  a  note  from  one  Mink  to  McGan  for  £1 1  10s.  Od.  currency. 
The  learned  judge  rejected  the  set-off  as  inadmissable  ;  and  held  that  the 
plea  of  payment  was  not  proved.  Plaintiff  had  a  verdict  for  £49  5s.  7c?., 
and — 

K.  McKenzie,  for  the  defendants,  moved  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence,  and  for  misdirection. — Both 
the  notes  had  been  given  over  by  McGan  to  the  plaintiff — he  said  he 
would  turn  them  in  as  payment :  the  plaintiff  received  them  without 
saying  whether  he  accepted  them  in  payment  or  not. 

Breakenridge  shewed  cause. 

Robinson,  C.  J. — We  think  this  verdict  is  right.  There  was  no  such  evi- 
dence given  at  the  trial  of  an  agreement  among  all  the  parties,  respecting  the 
transfer  of  Mallory's  debt,  as  was  pleaded;  and  in  fact  no  evidence  whatever, 
except  merely  that  McGan  was  the  actual  bearer  of  an  undertaking  by 
Mallory  to  deliver  cordwood  to  Ilaigh,  which  could  not  be  assigned,  and 
to  which  Hov/ison  was  not  shewn  to  be  in  any  manner  privy.  The  plea 
of  payment  was  wholly  unsupported  ;  and,  as  to  the  plea  of  set-off,  of 
course  no  separate  demand  of  one  of  the  defendants  could  be  given  in 
evidence  upon  a  plea  of  set-off  for  a  joint  demand.  The  meaning  of  the 
provision  in  our  statute,  which  was  referred  to,  3  Vic.  eh.  8,  sec.  3,  seems 
rather  obscure,  and  the  clause  appears  to  have  been  framed  without  much 
reflection,  but  I  take  it  for  granted  it  must  have  been  considered  that, 
whatever  should  be  allowed  to  one  defendant  on  a  set-off  should  enure  to 
the  benefit  of  both  ;  otherwise,  the  plaintiff  would  be  receiving  some  part  of 
the  amount  of  the  note  from  both  parties.  At  any  rate,  the  set-off  should 
be  pleaded  according  to  the  fact,  either  as  a  joint  or  several  demand,  by 
one  or  both  of  the  defendants.  Rule  dischai'ged. 
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Doe  DEM.  Ferguson  v.  McCarthy. 

Where  in  ejectment  by  a  mortgagee  against  the  mortgagor,  a  judge's  order  was 
obtained  in  vacation,  staying  proceedings  in  the  cause  until  the  first  day  of  the 
following  terra,  and  the  attorney  of  the  lessor  of  the  plaintiff  proceeded  to  the 
trial  of  the  cause,  potwithstanding  the  order,  conceiving  that  the  judge  had  no 
power  to  make  it,  and  the  plaintiff  was  nonsuited  at  the  trial,  because  the 
defendant  refused  to  confess  lease,  entry  and  ouster,  the  court  set  aside  the 
nonsuit  for  irregularity,  with  costs. 

PMllpotts  obtained  a  rule  nisi,  calling  upon  the  lessor  of  the  plaintiff  to 
shew  cause  why  the  notice  of  trial  and  all  subsequent  proceedings  in  the 
cause  should  not  be  set  aside  for  irregularity,  with  costs  ;  or  why  the  entry 
of  the  record  and  all  proceedings  had  thereon,  should  not  be  set  aside  for 
irregularity,  with  costs  ;  or  why  the  nonsuit  obtained  should  not  be  set 
aside  for  irregularity,  with  costs — the  lessor  of  the  plaintiff  having  pro- 
ceeded after  the  service  upon  him  of  a  judge's  order  directing  a  stay  of 
proceedings  until  the  first  day  of  this  (Easter)  term,  upon  the  payment  of 
i£15,  the  balance  of  mortgage  money  due,  with  costs.  On  the  24th  March, 
1845,  defendant  applied  to  stay  proceedings,  setting  forth  that  he  had 
re-purchased  the  land  from  the  lessor  of  the  plaintiff,  and  gave  him  a 
mortgage  for  £200— -the  purchase  money;  that  he  had  at  various  times 
and  in  various  ways  paid  £186  11*.  W^d,  on  account,  and  that  he 
believes  not  more  than  £15  is  due;  that  the  lessor  of  the  plaintiff  will 
not  come  to  a  settlement  with  him ;  and  no  bill  is  filed  to  foreclose  or 
redeem.  On  this  affidavit  a  judge's  summons  was  issued  to  shew  cause  why 
proceedings  should  not  be  stayed,  under  7  Geo.  II.,  ch.  20,  on  defendant's 
paying  into  court  the  sum  due  upon  the  mortgage,  with  costs.  This 
summons  was  several  times  enlarged  at  the  particular  desire  of  the  agent 
of  the  plaintiff's  attorney,  and  to  enable  him  to  refer  to  his  principal. 
And  at  length,  on  the  6th  May,  an  order  was  made  by  the  judge  in  cham- 
bers, upon  hearing  both  parties,  that  all  further  proceedings  in  the  cause 
should  be  stayed  until  the  first  day  of  the  next  term,  upon  the  defendant 
paying  into  court,  or  to  the  plaintiff  or  his  attorney,  the  sum  of  £  1 5  and 
costs.  The  learned  judge  who  made  the  order,  considering  that  he  had 
not  authority  sitting  in  chambers  to  make  an  order  which  should  be  final, 
under  7  Geo.  II.  ch.  20,  but  that  it  must  be  moved  in  full  court,  did  no 
more  than  stay  proceedings  in  the  mean  time,  that  costs  might  not  unne- 
cessarily be  incurred ;  and  he  exacted  for  the  security  of  the  plaintiff  the 
condition,  that  the  sum  which  the  defendant  admitted  to  be  due  should 
be  paid,  with  costs,  before  his  order  should  have  effect.  The  money  was 
tendered  under  this  order  without  delay,  and  being  refused  by  the  plaintiff, 
was  paid  into  the  crown  office,  and  before  the  plaintiff  or  his  attorney  had  no- 
tice of  the  stay  of  proceedings,  further  costs  were  incurred  in  preparing  for 
trial,  besides  those  which  had  been  included  in  taxation  upon  the  defen- 
dant's appointment ;  but  it  was  not  shewn  that  such  costs  were  refused  or 
demanded,  or  that  the  omission  to  pay  or  tender  them  was  made  a  ground 
of  the  money  being  refused.  The  plaintiff,  notwithstanding  the  judge's 
order  staying  proceedings,  on  terms  which  were  substantially  complied 
with,  entered  his  record  and  brought  the  cause  to  trial ;  when,  on  defen- 
dant's refusing  to  confess  lease,  entry,  &c.,  he  was  nonsuited. 

R.  Hervey  shewed  cause. 
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Robinson,  C.  J. — If  it  had  been  objected  on  the  part  of  the  plaintiff, 

or  had  in  any  way  been  brought  to  the  attention  of  the  learned  judge 
before  he  made  the  order,  that  as  it  appeared  that  the  mortgagor  and  mort- 
gagee were  in  dispute  upon  the  very  point  of  the  sum  due,  and  that  such 
a  case  was  therefore  not  within  the  statute,  the  order,  we  must  take  it  for 
granted,  would  not  have  been  made;  but, having  been  made,  and  especially 
on  both  parties  having  been  heard,  it  ought  to  have  been  submitted  to 
for  the  time,  and  if  the  plaintiff  could  complain  of  it  as  improperly  made, 
his  remedy  was  to  apply  either  to  the  learned  judge,  who  could  himself 
rescind  it,  or  afterwards  to  the  court  in  banc.  We  cannot  uphold  pro- 
ceedings in  a  cause  taken  in  direct  opposition  to  a  judge's  order,  and 
therefore  the  rule  is  made  absolute  for  setting  aside  the  nonsuit  for  irregu- 
larity, with  costs. 

Rule  accordingly. 


Vail  v.  Noble  et  al. 

In  trespass  to  a  dwelling-house,  it  is  a  bad  plea  to  plead  that  the  close  in  which, 
&c.,  is  the  close,  &c.,  of  the  defendant;  but  in  trespass  quare  domum  fregit, 
and  taking  away  the  goods  of  the  plaintiff,  it  is  a  good  plea  to  the  taking  away 
the  goods,  that  they  are  not  the  goods  of  the  plaintiff. 

Demurrer.  The  plaintiff  declares  in  trespass  for  breaking  and  entering 
the  dwelling-house  of  the  plaintiff,  situate  in  the  township  of  St.  Vincent, 
in  the  Home  district,  and  seizing,  taking  and  carrying  away  certain  goods 
of  the  plaintiff,  and  breaking  the  goods,  &c.  The  defendants  plead, 
1  St.  As  to  the  breaking  and  entering  the  said  close  in  which,  &c.,  in  the 
declaration  mentioned^  the  said  plaintiff  was  not  possessed  of  the  said  close 
in  which,  &c.,  in  manner  and  form  as  in  the  said  declaration  mentioned. 
2ndly.  That  the  said  close  in  which,  &c.,  in  the  said  declaration  mentioned, 
was  the  close^  soil  and  freehold  of  the  defendant,  wherefore  he  entered 
and  the  others  as  his  servants,  and  committed  the  trespasses  in  the  decla- 
ration mentioned.  3rdly  As  to  the  goods  in  the  declaration  mentioned, 
that  they  were  not  nor  are  the  goods  and  chattels  of  the  plaintiff.  To 
these  pleas  the  plaintiff  demurs  specially,  on  the  ground  that  the  first  and 
second  contain  no  answer  to  the  declaration,  which  complains  of  a  tres- 
pass to  the  dwelling-house^  and  not  to  the  close,  of  the  plaintiff ;  and  that 
the  third  plea  is  pleaded  to  what  is  laid  as  mere  matter  of  aggravation  in 
the  declaration. 

Crooks  for  plaintiff.  The  pleas  treat  the  declaration  as  if  it  disclosed 
a  trespass  to  a  close,  whereas  there  is  no  charge  whatever  contained  in  it 
of  any  such  trespass;  and,  unless  the  words  "close"  and  "dwelling- 
house  "  can  be  treated  as  synonymous,  the  pleas  must  be  bad.  Then, 
the  trespass  to  the  goods,  laid  in  the  declaration,  is  mere  matter  of  aggra- 
vation, and  ought  not  to  have  been  made  the  subject  of  a  plea  (a).  The 
gist  of  the  action  is  the  trespass  to  the  dwelling-house,  and  the  defendants 
ought  not  to  have  answered  the  other  statements  in  the  declaration,  be- 
cause, if  the  defendants  had  no  right  to  enter,  they  could  have  had  no 
right  to  take  the  goods. 


(a)  Stephen's  Pleading,  217,  240. 
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J.  Diiggan  for  defendants.  In  3  Chit.  PI.  1014,  the  marginal  note 
to  the  plea  of  not  possessed  of  the  said  close  in  which,  Sfc,  is  "plea  iri 
trespass  to  a  house  or  land,  denying  plaintiff's  possession ;"  which  seems  to 
shew  Chitty's  belief  that  the  terms  are  synonymous,  as  far  as  the  plead- 
ings in  trespass  are  concerned.  Upon  the  plea  as  to  the  goods,  the 
plaintiff  is  in  error  in  treating  it  as  a  matter  of  aggravation  only,  as  it  is 
clearly  a  substantive  trespass,  and  if  the  defendant  did  not  answer  it, 
even  although  the  plaintiff  failed  as  to  the  trespass  to  the  real  property, 
he  would  succeed  as  to  the  trespass  to  the  goods. 

Robinson,  C.  J. — As  to  the  first  pleas,  unless  close  and  house  are  con- 
vertible terms,  the  pleas  must  be  bad ;  and,  even  if  they  were  convertible 
terms,  it  would  be  bad  in  point  of  form  to  refer  in  the  plea  to  the  said 
close  in  the  said  declaration  mentioned,  when  no  close  had  been  mentioned. 
Chitty,  in  his  work  on  pleading,  page  194,  referring  to  7  East.  209,  and 
several  other  authorities,  says  that  the  term  close  is  technical,  and  signifies 
the  interest  in  the  soil,  and  not  merely  a  close  or  inclosure  in  its  common 
acceptation ;  and  in  page  390  he  observes,  that  in  an  action  for  injury  to 
real  property,  the  quality  of  the  realty,  as  to  whether  it  consists  of  houses, 
lands,  &c.,  should  be  shewn.  In  trespass  to  land,  he  says,  the  term  close 
is  proper,  though  the  ground  be  not  inclosed.  It  is  to  be  remarked,  also, 
that  "  close "  and  "  house "  can  be  hardly  taken  to  be  synonymous 
words  since  the  new  ruJes  of  court,  which  would  make  it  demurrable  in 
trespass  to  the  close,  not  to  set  out  the  abuttals.  It  is  repugnant  to 
speak  of  "  the  said  close "  in  the  declaration  mentioned,  when  no  close 
has  been  mentioned  in  the  declaration  (a).  Close  always  carries  with  it 
the  idea  of  a  piece  of  land,  and  it  has  been  holden  in  many  old  authorities 
that  ejectment  will  not  lie  for  a  close,  unless  the  number  of  acres  be  stated. 
For  these  reasons,  we  think  the  first  and  second  pleas  are  bad  ;  with 
regard  to  the  third  plea,  which  is  also  demurred  to,  we  hold  it  to  be  good. 
It  is  quite  true  that  it  is  in  many  books  and  cases  laid  down  as  a  principle, 
that  what  is  merely  inserted  in  a  count  as  matter  of  aggravation  cannot 
be  traversed ;  but  that  means  that  the  consequences  of  an  act  complained 
of,  which  are  stated  merely  in  order  to  enhance  the  damages,  cannot  be 
traversed ;  as,  for  instance  (which  is  an  example  put  in  several  books),  if 
A.  complains  of  B.  for  chasing  his  sheep,  by  which  they  were  hurt,  and  in 
consequence  one  of  them  died,  the  defendant  cannot  traverse  that  one  of 
them  died ;  and  many  like  cases  are  stated.  But  the  taking  or  destruc* 
tion  of  the  goods  here  is  a  substantial  injury,  for  which  the  plaintiff  claims 
damages  in  addition  to  any  damages  he  may  have  sustained  fi:om  the 
breaking  into  his  dwelling-house — ^Birch  v.  Parker  et  al.  (b)  It  is  matter 
of  aggravation  in  this  sense,  that  if  the  defendants  in  their  plea  had  pro- 
fessed to  answer  the  whole  count,  and  had  merely  justified  the  entry  into 
the  close,  taking  no  notice  of  the  charge  respecting  the  goods,  it  might 
be  contended  that  the  plea  would  not  be  demurrable,  on  the  ground  that 
it  did  not  answer  all  that  it  professed  to  answer,  because,  in  justifying  the 
trespass  to  the  freehold,  it  answered  the  gist  of  the  action,  and  that  the 
other  was  mere  matter  of  aggravation.  But  that  does  not  establish  that 
the  defendant  may  not,  in  a  separate  plea,  answer  the  taking  of  the  goods, 
by  setting  forth  the  matter  which  he  could  not  give  in  evidence,  under 


(a)  3  Wils.  413. 


(6)  1  Bing.  N.  C.  71. 
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the  general  issue.  In  Taylor  v.  Cole  (o),  the  defendant  to  a  charge  of 
trespass  to  the  close  and  expelling  the  plaintiff,  after  justifying  the  entry 
into  the  close  in  one  or  more  picas,  answers  the  charge  of  expulsion  only 
in  a  separate  pica  ;  and  though  the  court  consider  the  expulsion  as  matter 
of  aggravation  merely,  so  that  it  need  not  be  answered  in  the  same  plea 
which  justifies  the  entry  into  the  close,  yet  they  do  not  treat  the  plea  to 
the  expulsion,  when  answered  by  itself,  as  traversing  what  was  immaterial 
and  could  not  be  traversed.  The  plea  was  demurred  to  and  held  bad  on 
another  ground,  but  it  was  neither  contended  by  the  counsel,  nor  inti- 
mated by  the  court,  that  the  expulsion  could  not  be  made,  as  it  was,  the 
subject  of  a  plea. 

Judgment  for  plaintiff  against  first  and  second  pleas. 
Judgment  for  defendant  on  third  plea. 


Ektns  v.  Evans. 

The  declaration  stated,  that  heretofore,  to  wit  on  the  4th  August,  1844,  the  de- 
fendant agreed  with  the  plaintiff  to  erect  and  build  a  certain  house,  and  have 
it  in  a  tenantable  condition  by  the  middle  of  November  then  next  ensuing, 
and  alleged  for  breach  that  the  house  was  not  erected,  nor  built,  nor  in  a 
tenantable  condition  by  the  middle  of  the  said  month  of  November,  1844:  held 
bad  on  general  demurrer,  for  not  shewing  that  November,  1844,  was  the  No- 
vember next  ensuing  the  making  of  the  agreement. 

The  plaintiff  declares  against  th?  defendant,  for  that,  whereas,  hereto- 
fore, to  wit,  on  the  fourth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-four,  it  was  agreed  by  and  between  the 
plaintiff  and  the  defendant,  as  follows,  that  is  to  say,  the  defendant  agreed 
to  let  and  demise  to  the  plaintiff,  a  certain  dwelling  house  with  four  acres 
of  land,  with  the  appurtenances,  situate  in  the  township  of  Albion,  in  the 
Home  district,  for  the  term  of  one  year  ending  the  first  day  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-five,  at  the 
yearly  rent  of  nine  pounds,  and  to  raise,  erect,  and  build  a  frame  house 
on  the  said  premises,  the  said  house  to  be  of  the  dimensions  and  descrip- 
tion following,  that  is  to  say,  twenty-five  feet  in  front,  by  twenty  feet  in 
width,  to  be  two  stories  high,  with  five  windows  in  fi-ont,  three  windows 
in  the  upper  story,  and  two  windows  in  the  lower  story,  and  to  have  the 
said  frame  house  in  a  tenantable  condition  about  the  middle  of  the  month 
of  November  then  next  ensuing ;  and  the  defendant  then  further  agreed, 
to  and  with  the  plaintiff,  that  he  the  said  defendant,  refusing  or  failing  to 
perform  the  said  agreement,  should  forfeit  to  the  plaintiff  twenty  pounds ; 
and  the  plaintiff  then  agreed  with  the  defendant,  to  pay  him  the  said  rent, 
or  sum  of  nine  pounds  in  advance,  and  to  become  tenant  to  the  defendant 
for  the  term  aforesaid,  on  the  conditions  and  agreements  aforesaid,  and 
the  said  agreement  having  been  so  made  as  aforesaid,  afterwards,  on  the 
day  and  year  aforesaid  in  consideration  thereof,  and  that  the  plaintiff,  at 
the  request  of  the  defendant,  had  then  promised  the  defendant  to  perform 
and  fulfil  the  said  agreement  on  his  part ;  the  defendant  then  promised 
the  plaintiff  to  perform  and  fulfil  the  said  agreement  on  his  the  defen- 


(a)  3  T.  R.  392. 
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dant*s  part,  and  the  plaintiff  in  fact  saith,  that  under  and  by  virtue  of  the 
said  agreement,  and  in  pursuance  thereof,  and  confiding  in  the  said  pro- 
mise of  the  defendant,  he,  the  plaintiff,  did  become  tenant  to  the  said 
defendant,  and  went  into  possession  of  the  said  premises,  and  continued 
tenant  thereof  hitherto,  and  did  pay  the  said  rent  or  sum  of  nine  pounds 
to  the  defendant  in  advance,  as  aforesaid,  and  hath  always  from  the  time 
of  the  said  agreement  hitherto,  well  and  truly  performed  and  fulfilled  the 
same  in  all  things  therein  contained,  on  his  part  to  be  performed  and  ful- 
filled, according  to  the  tenor  and  effect,  true  intent  and  meaning  thereof. 
Yet  the  defendant  not  regarding  his  said  promise,  did  not,  nor  would, 
raise,  build,  or  erect,  a  frame  house  on  the  premises,  of  the  dimensions 
and  description  aforesaid,  and  did  not,  nor  would,  have  the  same  in  a 
tenantable  condition  on  or  about  the  middle  of  the  said  month  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-four, 
but  Wholly  neglected  and  refused  so  to  do,  and  therein  failed  and  made 
default,  whereby  and  according  to  the  form  and  effect  of  the  said  agree- 
ment, the  defendant  forfeited  and  became  liable  to  pay  to  the  plaintiff  the 
said  sum  of  twenty  pounds,  in  the  said  agreement  in  that  behalf  men- 
tioned. Nevertheless  the  defendant,  although  often  requested,  hath  not 
as  yet  paid  the  said  sum  of  twenty  pounds,  or  any  part  thereof  to  the 
plaintiff,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  and 
therein  failed  and  made  default,  contrary  to  the  form  and  effect  of  the 
said  agreement  and  his  promise  aforesaid.  To  this  declaration  the  de- 
fendant demurred  specially,  and  objected  on  general  demurrer,  that  the 
time  of  making  the  agreement  is  laid  under  a  videlicet,  and  the  building 
therein  mentioned,  is  stated  to  have  been  agreed  to  be  erected  by  the 
defendant  in  November  then  next^  and  the  time  when  it  is  stated  it  was 
not  erected,  nor  in  a  tenantable  condition,  is  in  November  1844,  the 
plaintiff  not  having  averred  that  November  then  next  was  November  1844, 
nor  that  the  time  had  expired  before  the  commencement  of  the  suit. 
Joinder  in  demurrer. 

J.  Hillyard  Cameron  in  support  of  the  demurrer.  The  declaration 
contains  no  sufficient  averment  that  the  time  when  the  building  which 
the  defendant  had  agreed  to  erect,  was  to  be  in  a  tenantable  condition, 
had  expired,  before  the  commencement  of  the  action.  The  time  when 
the  agreement  was  made,  is  laid  under  a  videlicet,  and  therefore,  it  might, 
in  fact,  have  been  made  at  any  other  time,  as  well  as  at  the  time  stated 
in  the  declaration ;  and  as  the  agreement  is  to  erect  and  build  the  house, 
and  have  it  in  a  tenantable  condition  in  the  month  of  November  then  next, 
the  breach,  afterwards,  that  it  was  not  in  that  condition  in  the  said  month 
of  November  1844,  is  insufficient,  without  also  stating  that  that  was  the 
month  next  ensuing  the  making  of  the  agreement.  In  Parkinson  v. 
Whitehead,  (a)  a  similar  objection  was  urged  to  the  declaration,  and 
although  in  that  case  the  defendant  had  pleaded  over,  the  declaration 
was  held  bad  on  general  demurrer.  There  the  declaration  stated  that 
theretofore,  to  wit,  on  the  31st  of  May,  1825,  by  an  agreement  in  writing, 
between  the  plaintiff  and  the  defendant's  testator,  the  latter  agreed  within 
two  years  from  midsummer  then  next,  to  build  certain  houses;  and  alleged 
for  breach,  that  the  houses  at  the  ccTmmencement  of  the  action,  (1839) 
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were  unbuilt,  contrary  to  the  agreement.  There  it  was  contended  that 
the  date  of  the  declaration  might  be  looked  to,  to  show  that  the  time 
limited  by  the  agreement  had  elapsed  before  action  brought,  but  the 
court  said  that  the  time  of  making  the  agreement  being  stated  under  a 
videlicet,  that  would  not  aid  the  breach. 

Blake  for  plaintiff.  The  declaration  here  alleges  that  the  time  for 
which  the  premises  were  to  be  holden  by  the  plaintiff  would  expire  on 
first  November  1845,  being  a  tenancy  for  a  year  only,  which  is  expressly 
stated  in  the  agreement,  as  set  out  in  the  declaration,  and  the  time  of  the 
determination  of  the  term,  is  stated  positively,  and  not  under  a  videlicet. 
The  objection  that  was  made  in  the  case  cited  by  the  defendant's  coun- 
sel, cannot  be  so  well  applied  to  this  declaration.,  as  there  there  was  a 
long  term  of  ninety-nine  years,  while  here  the  tenancy  was  only  to  last 
for  one  year.  The  date  of  the  declaration  shows  that  the  suit  was  com- 
menced on  8th  March,  1845,  and  therefore,  the  time  for  building*had 
expired  before  action  brought.  In  Harrison  et  al.  v.  Heathern  et  al.,  (&) 
when  the  date  of  an  agreement  set  out  in  the  declaration  was  laid  under 
a  videlicet,  and  a  certain  time  was  to  elapse  before  a  payment  could  be 
demanded,  and  the  declaration  was  entitled  of  a  date  subsequent  to  that 
time,  the  court  held  that  it  sufl&ciently  appeared  that  the  time  had  elaps- 
ed before  action  brought. 

Robinson,  C.  J. — We  are  of  opinion  that  the  first  count  is  insufficient 
for  the  principal  cause  assigned.  It  charges  as  a  breach  the  not  building 
and  having  in  tenantable  order  a  dwelling  house  of  the  description  men- 
tioned in  the  agreement,  on  or  before  the  middle  of  November,  1844; 
whereas  the  agreement  set  out  is  to  build  the  house,  and  have  the  same 
in  tenantable  order  on  or  about  the  middle  of  November  next  ensuing  the 
making  of  the  agreement,  and  no  time  is  certainly  alleged  when  the 
agreement  was  made,  but  only  that  heretofore^  to  wit,  on  the  fourth  of 
August,  1844,  it  was  agreed  &c.  Either  the  day  of  making  the  agree- 
ment should  have  been  laid  with  certainty,  and  not  with  a  videlicet,  or 
it  should  have  been  averred  that  the  house  was  not  in  tenantable  repair  in 
the  month  of  November  next  after  the  agreement  was  made.  And  indeed, 
as  the  plaintiff  might  vary  from  the  day  named  in  the  agreement,  in  his 
evidence,  even  though  it  had  been  laid  positively,  I  incline  to  think,  that 
the  declaration  should  have  alleged  that  the  house  was  not  completed  by 
the  middle  of  November  next  after  the  making  of  the  agreement,  but  it 
is  unnecessary  to  determine  that.  The  case  cited  by  the  defendant's 
counsel  is  in  point.  Judgment  for  defendant. 


Wemp  v.  Mormon  et  al. 

Where  the  plaintiff,  and  defendant,  being  each  possessed  of  a  farm,  agreed  to 
work  them  together,  and  divide  the  profits  arising  from  them  at  the  end  of 
the  season,  and  before  hai'vest  the  defendant  was  dispossessed  of  his  farm  by 
ejectment,  and  the  plaintiff  thereupon  gave  him  notice  that  he  would  not  divide 
his  crops  with  him,  notwithstanding  which  the  defendant  entered  the  plain- 
tiff's farm  and  took  away  his  share  of  the  crop :  Held,  that  the  plaintiff  could 
not  maintain  trespass  against  him. 

Trespass.  The  plaintiff  declares  in  the  first  count  for  breaking  and 
entering  his  close ;  and  in  the  second,  for  taking  away  grain,  hay,  &c.  the 


(b)  5  M.  &  G.  322. 


WEMP  V.  MORMON  ET  AL. 


147 


property  of  the  plaintiff.  The  defendants  plead,  first,  the  general  issue ; 
second,  that  the  close  was  not  the  close  of  the  plaintiff ;  third,  not  pos- 
sessed; fourth,  to  the  first  count,  that  the  plaintiff  entered  into  an  agree- 
ment with  the  defendant.  Mormon,  to  put  crops  in  the  close  in  partner- 
ship with  him,  and  that  he  might  enter  and  take  away  his  part ;  and  that 
the  defendant.  Mormon,  and  the  other  defendants,  as  his  servants,  entered 
according  to  the  agreement,  to  cut  and  take  away  the  grain,  &c.  As  to 
the  second  count,  that  the  goods  were  not  the  goods  of  the  plaintiff ;  that 
they  were  Mormon's  goods ;  and,  leave  and  license.  The  plaintiff  takes 
issue  on  all  the  pleas.  The  facts  proved  at  the  trial  were,  that  the 
plaintiff  had  a  farm  in  the  4th  concession  of  the  Township  of  Thurlow, 
and  the  defendant.  Mormon,  was  in  possession  of  one  in  the  3d  conces- 
sion of  the  same  township.  They  agreed,  verbally,  to  put  in  crops  on  the 
two  farms  by  their  joint  labour,  and  divide  the  produce.  Before  harvest, 
however,  one  Towler  recovered  in  ejectment  from  the  defendant.  Mormon, 
the  lot  in  the  3d  concession,  and  turned  him  off,  so  that  the  plaintiff  got 
no  benefit  from  his  labour  on  that  lot;  and  in  consequence  he  desired  to 
prevent  the  defendant,  Mormon,  from  taking  any  share  of  the  crops 
which  were  growing  on  his  lot,  and  forbade  his  doing  so ;  but  he  never- 
theless entered,  with  the  other  defendants,  and  took  part  of  the  grain, 
though  it  was  not  shewn  that  he  took  more  than  half.  Upon  these  facts 
the  learned  judge,  at  the  trial,  ruled  that  each  having  a  joint  interest  in 
the  whole  crops,  and  a  right  to  enter  for  the  purpose  of  harvesting,  the 
one  could  not  maintain  trespass  against  the  other ;  and  directed  a  non- 
suit. 

Wallbridge,  for  the  plaintiff,  obtained  a  rule  nisi  to  set  aside  the  non- 
suit, on  leave  reserved,  and  cited  1  T.  R.  645;  7  T.  R.  130;  1  Saund. 
320,  note  4. 

Ross  shewed  cause,  and  contended  that  as  the  plaintiff  and  defendant, 
Mormon,  were  joint  tenants  of  the  farm  and  produce,  that  the  action  of 
trespass  could  not  be  maintained,  and  therefore  the  nonsuit  was  right. 

Robinson,  C.  J. — This  seems  to  be  a  hard  case  on  the  plaintiff,  but 
we  are  of  opinion  that  we  cannot  help  him  by  setting  aside  the  nonsuit, 
for  that  seems  to  have  been  properly  ordered  upon  the  facts  of  the  case. 
If  the  plaintiff  has  not  taken  from  the  defendant,  Mormon,  any  such 
undertaking  or  security  as  will  enable  him  to  pursue  a  remedy  suited  to 
the  case,  he  must  suffer  for  the  omission ;  if  he  has  an  agreement  binding 
on  the  defendant,  he  must  have  recourse  to  that,  and  must  bring  his 
action  against  the  defendant  upon  it.  But  it  is  clear  upon  the  issues 
joined,  the  defendants  must  succeed.  Mormon  and  the  plaintiff  were  for 
the  time,  and  until  the  crops  could  be  removed,  joint  occupiers  of  the 
plaintiff's  farm,  and  had  a  joint  interest  in  the  crops  that  had  been  put 
in  by  their  joint  labour.  We  cannot  hold  upon  any  legal  principle  or 
authority,  that  because  the  defendant  has  been  ejected  from  his  farm, 
and  the  plaintiff  cannot  in  consequence  have  the  advantages,  or  rather  all 
the  advantages,  that  he  had  stipulated  for,  therefore  his  exclusive  right  to 
possess  his  own  fields  returned  to  him,  and  that  he  could  from  that 
moment  keep  to  himself  all  the  crops  which  by  the  joint  labour  of  the  two 
had  been  put  in  on  his  farm.  It  might  not  be  just  either  in  its  effects, 
to  hold  so,  if  we  could,  for  there  might  not  be  any  correct  proportion 
between  the  injuries  that  would  be  suffered  by  the  one  and  the  other,  if 
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such  a  course  were  taken.  It  is  clear  that  they  were  tenants  in  common 
of  the  fields  and  crops,  and  the  plaintiff  cannot  sue  the  defendants  for 
doing  what  they  had  a  right  to  do.  All  the  cases  cited  by  the  plaintiff 
are  those  in  which  the  non-performance  of  conditions  precedent  were  in 
question,  but  they  do  not  touch  this  case.  Upon  the  same  principle  upon 
which  we  could  hold  this  tenant  to  be  a  trespasser  for  entering  on  the 
plaintiff's  land,  and  taking  his  half  of  the  crops,  we  should  have  to  hold 
a  tenant  a  trespasser  for  entering  the  house  that  he  was  occupying,  as 
soon  as  it  might  become  manifest  to  his  landlord,  that  he  would  be  unable 
to  pay  his  rent. 

Rule  discharged. 

Meyers  v.  _Marsh. 

Where  in  trespass  for  taking  away  mill  machinery,  mill  stones,  wheels,  &c.,  the 
defendant  pleaded  not  possessed,  and  it  appeared  that  the  injury  was  done  by 
severing  fixtures  in  the  mill  and  taking  them  away :  Held  that  the  action  was 
well  brought,  as  when  they  were  severed  they  became  personal  property,  for 
which  the  owner  could  maintain  trespass. 

Trespass,  for  entering  into  the  plaintiff's  mills,  messuages,  lands,  &c., 
being  part  of  Lot  1,  in  the  1st  concession  of  Sidney,  and  expelling  the 
plaintiff  from  the  possession,  &c.  2nd  count :  for  taking  to  pieces  the 
said  grist-mills  of  the  plaintiff,  and  taking  and  carrying  away  the  fixtures, 
mill  stones,  wheels,  &c.  of  and  belonging  to  the  said  grist-mill,  and  con- 
verting and  disposing  of  them  to  his  own  use.  To  the  first  count  the 
defendant  demurred,  and  the  plaintiff  entered  a  nolle  prosequi  to  it ;  to 
the  second  count,  he  pleaded  not  guilty,  and  not  possessed ;  on  which 
the  plaintiff  took  issue.  At  the  trial,  the  plaintiff  proved  that  he  had 
recovered  in  ejectment  for  these  premises  against  one  Daniel  Toleman, 
the  demise  being  laid  on  the  1st  of  November,  1842,  under  which  judg- 
ment and  the  writ  of  possession  thereon,  he  was  put  in  possession  in 
August,  1843.  In  the  month  of  June,  preceding,  this  defendant,  with  a 
number  of  persons  whom  he  persuaded  to  assist  him,  took  out  the  mill 
stones  and  machinery,  and  destroyed  some  of  the  wood- work,  saying  that 
the  property  was  his,  and  that  he  had  bought  it  from  Toleman.  The 
defendant's  counsel  contended  that  the  things  taken  were  not  fixtures 
when  converted,  and  being  in  the  possession  of  the  defendant  when  they 
ceased  to  be  fixtures,  the  plaintiff  could  not  recover  under  the  second 
count.  The  jury  found  for  the  plaintiff,  and  £100  damages.  Against 
this  verdict, 

Heicl^  for  the  defendant,  moved,  on  the  gi'ound  that  the  verdict  was 
contrary  to  the  law  and  evidence,  and  for  misdirection,  and  also  on  afii- 
davits,  which  however  were  not  entitled  in  this  cause,  having  been  used 
in  a  former  suit. 

Meyers^  in  person,  shewed  cause. 

Robinson,  C.  J. — The  aflSdavits  not  being  entitled  in  this  cause,  can- 
not be  read.  They  furnish,  however,  no  ground  for  an  interference  with 
this  verdict ;  for  if  we  could  receive  and  act  upon  them,  they  only  shew 
that  the  plaintiff  in  this  case  was  bound  by  an  understanding  between 
him  and  the  attorney  for  Toleman,  in  the  ejectment,  that  he  would  not 
follow  up  the  judgment  in  ejectment,  by  an  action  for  mesne  profits.  But 
bringing  this  action  is  not  a  departure  from  that  agreement.    It  is  not  an 
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action  for  mesne  profits,  but  an  action  brought  against  this  defendant,  for 
a  very  high-handed  and  malicious  trespass  in  stepping  in  officiously  to 
deprive  the  plaintiff  of  the  fruits  of  his  judgment  in  ejectment,  by  wickedly 
destroying  the  works  and  machinery  of  the  mill,  which  he  had  just 
recovered  in  that  action,  before  he  could  obtain  possession  under  the  writ. 
The  damage  occasioned  by  this  outrageous  act,  was  estimated  by  compe- 
tent judges  examined  at  the  trial,  at  as  large  a  sum  as  that  found  by  the 
jury;  and  it  is  evident,  that  the  justice  of  the  case  is  with  the  plaintiff. 
To  shew  the  plaintiff's  right  to  the  property,  the  judgment  in  ejectment 
was  produced;  and  as  the  defendant,  at  the  very  time  he  was  destroying 
the  mill,  gave  as  a  reason,  that  he  could  do  as  he  liked  with  his  own,  and 
that  he  had  bought  it  of  Toleman,  this  established  such  a  privity  between 
him  and  the  defendant  in  the  ejectment,  as  was  sufficient  to  make  the 
judgment  in  ejectment  evidence  of  the  plaintiff's  title,  though  perhaps  not 
conclusive  evidence.  But  the  only  objection  on  which  the  defendant 
relied  at  the  trial  was,  that  as  the  things  destroyed  were  fixtures  just 
before  their  destruction,  they  were  not  in  the  possession  of  the  plaintiff 
as  chattels  at  any  time,  but  were  in  the  possession  of  the  defendant  the 
moment  he  had  separated  them  from  the  freehold.  That  argument,  how- 
ever, comes  with  a  bad  grace  from  the  defendant,  and  cannot  avail  him. 
The  case  of  Farrant  v.  Thompson,  (a)  is  a  direct  authority  against  him. 
That  was  an  action  of  trover  for  mill  machinery,  and  the  court,  upon  a 
question  which  arose  at  the  trial,  observed  that  the  machinery  while 
annexed  to  the  mill,  formed  part  of  the  inheritance,  "  and  when  wrongfully 
severed,  became  the  property  of  the  reversioner."  Bayley,  J.,  says  in  the 
same  case,  "  Trees  are  parcel  of  the  inheritance,  of  which  the  tenant  has 
the  use  during  the  term.  If  however  they  are  separated  by  his  own 
wrongful  act,  or  by  the  act  of  God,  they  become  absolutely  vested  in  the 
person  who  has  the  next  estate  of  inheritance.  They  then  become  his 
goods  and  chattels.  Here  the  removal  was  intended  to  be  permanent, 
and  the  chattels  when  severed  wrongfully,  did  not  thereby  become  the 
property  of  the  wrong-doer,  but  of  the  landlord."  Holroyd,  J.,  is  more 
explicit  if  possible,  holding  that  the  landlord  has  the  right  to  the  imme- 
diate possession  of  the  chattels  wrongfully  severed.  And  in  this  case  it  is 
evident  that  the  defendant.  Marsh,  did  not  acquire  by  his  mere  outrageous 
act  of  trespass  in  destroying  these  things  after  he  had  severed  them, 
such  a  possession  as  he  could  set  up  against  the  true  owner. 

Rule  discharged. 

Hill  v.  Stanton. 

Where  the  plaintiff  had  agreed  verbally  with  the  defendant  to  purchase  a  piece 
of  land  from  him,  and  having  been  let  into  possession  by  him,  had  made  pay- 
ments on  account  of  the  purchase  money,  in  money  and  cattle,  and  the  defen- 
dant afterwards  sold  the  land  to  another  person,  promising  to  repay  to  the 
plaintiff"  what  he  had  received  from  him:  Held,  that  on  his  refusing  afterwards 
to  do  so,  the  plaintiff"  could  recover  the  amount  from  him  in  an  action  for 
goods  sold  and  delivered,  and  for  money  paid. 

Assumpsit  on  the  common  counts.  Plea :  general  issue.  It  was  proved 
at  the  trial,  that  the  defendant  verbally  agreed  to  sell  to  the  plaintiff 
a  part  of  his  farm,  at  ten   dollars  per  acre ;  that  the  plaintiff  had 
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been  allowed  to  go  into  possession  and  to  make  improvements,  and  that 
he  had  let  the  defendant  have,  on  account  of  the  payments  he  was  to 
make,  a  horse,  a  yoke  of  oxen,  and  other  things,  and  had  paid  small  sums 
of  money,  altogether  amounting  to  511.  9.9.;  that  the  defendant  afterwards 
changed  his  mind,  and  utterly  refused  to  comply  with  his  agreement, 
giving  as  an  excuse  that  he  could  not  consent  to  part  with  so  large  a  por- 
tion of  his  farm.  It  was  shewn  that  he  fully  admitted  that  he  had 
received  these  payments  in  goods  and  money  on  account,  and  that  he 
promised  to  repay  them.  He  had  in  the  mean  time  conveyed  the  land  to 
his  own  grandson.  It  was  objected  at  the  trial,  that  the  plaintiff  could 
not  recover  for  money  paid  or  goods  sold  and  delivered,  on  account  of  a 
verbal  agreement  for  the  sale  of  lands,  void  by  the  Statute  of  frauds ;  and 
Barber  v.  Armstrong,  in  this  court,  («)  was  cited  in  support  of  the  objec- 
tion. The  learned  judge  over-ruled  the  objection,  and  the  jury  gave  a 
verdict  for  the  plaintiff  for  571.  9*. 

Sherwood.^  S.  G.,  having  obtained  a  rule  nisi  for  a  new  trial  for  misdi- 
rection, and  the  verdict  being  contrary  to  law  and  evidence,  contended 
that  the  plaintiff  could  not  treat  the  delivery  of  the  cattle,  after  the  con- 
tract was  rescinded  between  the  parties,  as  goods  sold  and  delivered,  and  he 
cited  Barber  v.  Armstrong  in  support  of  his  position,  as  there  the  court  had 
refused  to  sustain  an  action  for  money  had  and  received,  to  recover  back  a 
sum  that  had  been  paid  on  a  contract  for  the  sale  of  lands  void  under  the 
Statute  of  Frauds. 

Crawford  shewed  cause. — The  defendant  was  morally  bound  to  repay 
the  plaintiff  for  the  advances  which'  he  had  made  to  him  on  the  purchase, 
when  the  defendant  determined  to  rescind  the  contract ;  and  that  moral 
obligation  is  sufficient  to  support  the  promise  which  the  defendant  after- 
wards made.  The  plaintiff  could  not  sue  in  any  other  way  for  the  value 
of  the  cattle,  except  as  for  goods  sold  and  delivered,  and  the  effect  of  the 
defendant's  promise  to  pay  him  his  money  back,  must  be  such  as  to 
enable  him  to  maintain  this  action, 

BoBiNSON,  C.  J. — Upon  the  argument,  it  was  endeavoured  to  bring 
this  case  within  the  principle  of  a  case  of  Barber  v.  Armstrong,  decided 
in  this  court  some  terms  ago,  but  the  facts  are  wholly  unlike.  There 
the  seller  of  the  estate  had  not  acted  capriciously  or  unfairly,  or  shewn  a 
disposition  to  recede  from  his  bargain ;  but  the  buyer,  having  verbally 
agreed  to  purchase  the  land,  and  made  payments  on  account,  imagined 
that,  without  any  thing  having  occurred  to  change  his  position,  he  could, 
at  his  pleasure,  compel  the  vendor  to  refund  what  he  received,  merely  on 
the  ground  that  he  had  paid  it  on  an  agreement  which  was  void  by  the 
Statute  of  Frauds ;  in  other  words,  that  he  could  recover  back  money  which 
he  had  paid  with  a  knowledge  of  aU  the  circumstances.  In  this  case,  the 
seller  has  chosen  to  recede  from  his  bargain,  and  to  convey  to  another 
the  land  which  he  was  morally,  if  not  legally,  bound  to  convey  to  the 
plaintiff.  It  is  not  surprising  that,  acting  in  that  spirit,  he  felt  the  pro- 
priety of  repaying  to  the  plaintiff  the  amount  that  he  had  received  from 
him ;  and  it  was  proved  that  he  promised  to  do  so.  One  objection  raised 
is,  that  the  payments  were  in  cattle,  at  least  for  the  most  part,  and  that 
the  plaintiff  cannot  sue  for  their  value  as  for  goods  sold  and  delivered, 


(a)  Trinity  Term,  1844. 
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because  they  were  not  in  fact  sold.  But  we  think  that  the  fair  effect  of 
the  defendant's  promise  to  pay  back  the  value  of  what  he  had  received 
was,  to  authorize  the  plaintiff  to  treat  the  cattle  which  had  been  delivered 
on  the  repudiated  bargain,  as  goods  sold.  As  a  person,  whose  goods 
have  been  tortiously  taken  from  him,  may  waive  the  trespass,  and  con- 
sider them  as  goods  sold,  so,  with  much  more  reason  may  the  plaintiff 
in  this  case,  sue  for  these  goods  as  sold,  when  the  defendant  has  agreed 
to  place  the  transaction  on  that  footing,  and  to  pay  their  value.  Affida- 
vits have  been  filed  in  this  case,  but  the  rule  was  not  moved  on  affidavits, 
and  so  far  as  any  thing  is  stated  in  them,  which  could  place  the  matter  on 
more  favourable  ground  for  the  defendant,  there  is  no  reason  shewn  why 
the  same  facts  were  not  proved  at  the  trial. 

Rule  discharged. 


GuNN  V.  Gillespie. 

If  goods  are  sent  to  an  auctioneer  to  sell,  and  the  principal  afterwards  directs  the 
auctioneer  not  to  sell  them,  but  the  goods  still  remain  in  his  possession,  and 
are  purchased  bona  fide  by  a  third  party,  who  has  no  notice  whatever  of  the 
revocation  of  the  auctioneer's  authority,  such  sale  is  good. 

Trover  for  a  piano  forte.  The  defendant  pleads  that  the  plaintiff  sold 
the  piano  forte  to  him,  which  the  plaintiff  denies.  The  facts  were  that 
the  plaintiff  had  left  the  piano  forte  with  an  auctioneer  to  dispose  of  for 
him,  instructing  him,  as  he  found  he  could  not  get  more,  to  take  £40  for 
it.  The  article  remaining  on  hand,  the  plaintiff  instructed  the  auctioneer 
to  pack  it  up  and  send  it  to  him  at  Hamilton.  Before  this  was  done,  an 
offer  of  £40  was  made  by  the  defendant  to  the  auctioneer,  which  he  hesi- 
tated about  accepting,  as  he  had  been  directed  to  send  it  back  to  the 
plaintifl ;  but  conceiving,  as  he  swore  on  the  trial,  that  he  was  only  di- 
rected to  send  it  to  Hamilton  because  he  seemed  unable  to  get  £40  for 
it,  and  the  plaintiff  not  being  at  hand  to  refer  to,  he  accepted  the  defen- 
dant's offer,  and  sold  him  the  piano  forte.  The  jury  found  a  verdict  for 
the  defendant,  which 

H.  Smith  for  the  plaintiff,  moved  to  set  aside,  as  being  contrary  to  law 
and  evidence. 

J.  A,  Macdonald  for  defendant.  The  question  is  whether,  as  the  auc- 
tioneer was  once  authorized  to  sell,  and  had  the  piano  forte  then  for  that 
purpose,  the  vendee  is  not  protected  in  his  purchase,  notwithstanding  a 
revocation  of  authority,  of  which  he  had  no  notice.  He  purchased  from 
an  auctioneer,  a  person  who  was  in  the  habit  of  disposing  of  goods,  which 
were  left  with  him  for  the  purposes  of  sale,  and  whose  possession  of  them 
alone  was  sufficient  to  make  the  defendant  consider  that  he  had  authority 
to  sell  them,  and  the  defendant  never  had  any  notice  that  such  authority 
was  revoked.  Pickering  v.  Busk  et  al.,  (a)  is  an  authority  in  favour 
of  the  defendant. 

H.  Smith  in  support  of  the  rule.  The  plaintiff  gave  notice  to  the 
auctioneer,  that  his  authority  was  at  an  end,  and  afterwards  the  auc- 
tioneer had  no  longer  any  power  to  sell,  and  the  defendant  who  purchased 
after  the  revocation,  became  responsible  to  the  plaintiff.    It  was  not  a 
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sale  in  market  overt,  and  the  plaintiff  can  have  no  better  title  than  the 
person  who  sold  to  him  could  give,  and  as  he  was  only  an  agent,  and  his 
authority  had  been  determined  before  the  sale,  the  defendant  is  liable  in 
this  action.    He  cited  Dickenson  v.  Naul.  (a) 

Robinson,  C.  J. — The  defendant  is,  in  our  opinion,  entitled  to  retain 
his  verdict.  He  cannot  claim  to  be  regarded  in  the  same  light  as  a  pur- 
chaser in  market  overt,  but  upon  the  equitable  principle  on  which  the 
case  of  Pickering  v.  Busk  et  al.,  (b)  was  decided,  and  which  has  been 
often  affirmed,  as  in  the  case  of  Dyer  et  al.  v.  Pearson  et  al.  (c)  if  chattels 
are  sent  to  a  repository,  or  to  the  rooms  of  an  auctioneer  or  broker,  to  be 
sold,  so  that  it  may  be  said  that  the  owner  by  placing  them  in  the  hands 
of  a  person  whose  well  known  business  it  is  to  dispose  of  them,  has 
enabled  such  person  to  hold  himself  out  to  the  world  as  having  a  right  to 
sell,  then  the  purchaser  may  be  protected,  even  though  it  should  be  after- 
wards shewn,  that  the  auctioneer  acted  in  disregard  of  instructions  received 
from  the  owner.  There  is  in  this  respect  a  difference  in  the  measure  of 
protection  which  it  has  been  thought  just  to  afford  to  the  purchaser,  where 
he  buys  from  a  general  agent  acting  in  the  usual  way  of  his  business,  or 
from  a  special  agent  only  appointed  to  act  in  a  particular  case.  And  it 
would  be  hard  if  it  were  otherwise.  In  this  case,  for  instance,  it  was 
stated  in  the  argument,  and  not  denied,  that  the  auctioneer  has  become 
insolvent;  and  the  question  is,  whether  the  plaintiff  or  defendant  shall 
bear  the  loss.  It  is  surely  more  reasonable  that  the  plaintiff  should,  who, 
by  placing  the  piano  forte  in  the  hands  of  the  auctioneer  for  sale,  enabled 
him  to  hold  himself  out  as  authorized  in  the  common  routine  of  his 
daily  business  to  transfer  the  property,  than  that  the  purchaser,  having 
paid  the  £40,  in  the  full  belief,  which  all  appearances  justified,  that  he 
was  buying  what  was  placed  there  for  sale,  should  have  the  goods  after- 
wards taken  from  him,  on  the  ground  that  the  owner  had  revoked  his 
instructions ;  though  that  revocation  might  be  entirely  unknown  to  any 
one  but  himself  and  the  auctioneer.  It  was  indeed  sworn  by  the  auc- 
tioneer, who  gave  evidence  on  the  trial,  that  when  the  defendant  made 
his  offer,  for  the  instant  he  hesitated  to  accept  it,  on  account  of  the 
instruction  which  had  been  given  him  to  send  the  article  to  Hamilton, 
but  that  considering,  on  reflection,  that  such  instruction  had  been  only 
given  to  him  because  he  seemed  unable  to  find  a  purchaser,  he  thought 
(he  should  be  acting  agreeably  to  the  wishes  of  the  owner  if  he  should 
accept  the  offer.  Now  if,  when  he  felt  the  hesitation,  he  had  made  this 
-defendant  aware  of  what  had  passed  between  him  and  the  plaintiff,  then 
it  might  be  said  that  the  defendant,  knowing  the  difficulty,  would  have 
purchased  at  the  risk  of  the  sale  being  approved  of  or  not  by  the  owner ; 
but  it  was  not  even  attempted  to  be  proved  that  the  defendant  had  any 
intimation  of  the  kind.  Under  these  circumstances  as  they  appeared  in 
(evidence,  though  the  auctioneer  may  not  have  acted  correctly,  as  indeed 
!his  letters  to  the  plaintiff,  written  since  the  sale,  might  lead  us  to  con- 
clude, and  although  the  plaintiff  may  have  reason  to  complain  that  he  is 
unfairly  used  in  the  transaction ;  yet,  nothing  wrong  appearing  on  the 
part  of  the  defendant,  we  think  we  ought  not  to  set  aside  the  verdict 
which  the  jury  have  given  him.    No  complaint  is  made  of  the  direction 


(a)  4  B.  &  Ad.  638.  (6)  15  E.  R.  38.  (c)  3  B.  &  C.  38. 
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given  by  the  learned  judge;  indeed  the  point  was  left  to  be  discussed 
here  upon  the  finding  of  the  jury,  that  the  instructions  to  sell  had  been 
in  fact  revoked,  but  that  the  defendant  purchased  in  ignorance  of  the 
revocation. 

Rule  discharged. 


Doe  Dettrick  et  al.  v.  Detteick. 

Semble. — Where  a  party  is  let  into  the  possession  of  land  under  a  contract  to 
purchase,  and  faiUng  to  make  good  the  payments  for  the  land,  still  remains 
in  possession,  such  possession,  although  it  would  at  the  end  of  the  period  of 
limitation  bar  the  vendor's  right  to  recover  in  ejectment,  if  there  were  no 
acknowledgment  of  his  title,  is  not  in  the  nature  of  a  disseisin,  and  until  such 
period  of  limitation  has  expired,  the  vendor  has  good  right  to  convey  without 
first  recovering  possession. 

Ejectment  for  lands  in  Grantham.  The  case  is  this :  Walter  Dettrick, 
one  of  the  lessors  of  the  plaintiff,  was  seised  in  fee  of  this  land,  and  con- 
tracted to  sell  it  to  the  defendant,  Robert  Dettrick,  in  consideration  of 
his  making  certain  payments.  The  defendant  was  allowed  to  go  into 
possession  under  his  purchase,  and  held  possession  for  twelve  or  thirteen 
years,  but  failed  in  his  payments.  There  was  no  stipulation  giving  him 
a  right  to  go  into  possession,  it  was  merely  permitted.  He  held  under  a 
bond  from  Walter  Dettrick,  dated  1 4th  of  June,  1 8  32,  conditioned  to  make 
him  a  title,  if  he  made  his  payments.  The  land  was  sold  to  the  defendant 
for  £250,  of  which  he  paid  £100,  in  July,  1833.  In  consequence  of 
the  defendant  not  having  fulfilled  his  contract,  Walter  Dettrick,  in  Sep- 
tember, 1844,  sold  and  conveyed  the  land  to  John  O'Connor,  the  other 
lessor  of  the  plaintiff.  It  was  contended  at  the  trial,  that  Walter  Dettrick 
having  conveyed  the  land  to  O'Connor,  there  could  be  no  recovery  on  the 
demise  laid  to  him,  and,  that  O'Conner  could  not  recover  because  at  the 
time  of  his  taking  his  deed  from  Walter  Dettrick,  the  defendant  was  in 
possession  adversely  to  Walter  Dettrick;  that  he  must  be  so  regarded, 
under  provincial  statute  4th  Will.  IV.  ch.  1,  at  the  expiration  of  a  year 
after  he  had  failed  in  paying  his  instalments.  The  learned  judge  ruled 
that  there  could  not  be  a  verdict  for  the  plaintiff  on  the  demise  of  Walter 
Dettrick,  but  directed  a  verdict  for  him  on  the  demise  of  O'Connor; 
reserving  leave  to  the  defendant  to  move  for  a  nonsuit  on  the  objection 
respecting  the  title. 

J.  Hillyard  Cameron  having  accordingly  obtained  a  rule  nisi, 

Eccles  shewed  cause. — This  is  not  a  case  which  comes  within  the 
meaning  of  the  Statutes  of  Maintenance,  nor  would  the  deed  objected  to 
here  be  void  at  common  law.  The  lessor  of  the  plaintiff  had  a  perfect 
right  to  recover  on  one  of  the  demises  laid  in  the  declaration.  If  the 
deed  to  O'Connor  were  bad  on  account  of  the  objections  urged  on  behalf 
of  the  defendant,  then  the  title  must  still  remain  in  Dettrick,  and  he 
would  be  entitled  to  recover  on  that  demise. 

J.  Hillyard  Cameron^  in  support  of  the  rule. — The  defendant  contends 
that  the  19th  clause  of  the  real  property  act,  4  Will.  IV.  ch.  1,  has  the 
effect  of  preventing  a  person  in  the  position  that  the  lessor  of  the  plaintiff 
Dettrick,  stands  in  to  this  defendant,  making  any  conveyance  until  he 
regains  the  actual  possession  of  the  land  that  he  intends  to  convey.  The 
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defendant,  when  he  went  into  possession  of  the  land,  became  tenant  at 
will  to  his  vendor,  but  by  the  19th  clause  of  the  act,  that  tenancy 
expired  at  the  expiration  of  one  year  from  its  commencement,  or  rather 
from  the  time  when  the  last  payment  on  the  purchase  was  made  by  the 
defendant.  From  that  period,  therefore,  the  Statute  of  Limitations 
would  begin  to  run,  and  if  twenty  years  had  passed  away  without  any 
change  in  the  situation  of  the  parties,  the  defendant  would  have  acquired 
a  title  which  his  vendor  could  not  have  disturbed. — Doe  dem.  Bennett  v. 
Turner,  (a)  During  all  the  period  of  twenty  years  the  possession  must 
be  adverse,  or  it  will  not  avail  under  the  statute  ;  and  the  very  term 
"adverse,"  is  used  in  several  clauses  of  the  statute.  An  adverse  posses- 
sion by  a  party  claiming  title,  would  prevent  another  person  claiming  title 
from  making  a  valid  deed  to  a  third  party,  without  first  obtaining  the 
actual  possession  ;  and  the  effect  of  this  statute  must  be  to  make  the  pos- 
session of  the  same  adverse  nature,  when  the  statute  makes  the  title  good 
to  the  occupant  after  such  a  possession  for  twenty  years.  The  defendant 
has  a  verdict  on  the  demise  of  Dettrick,  and  if  O'Connor's  deed  is  bad, 
he  must  be  entitled  to  a  nonsuit,  as  he  will  then  have  succeeded  on  both 
demises ;  and  at  any  rate  it  would  be  doubtful  whether,  although  the  deed 
to  O'Connor  is  void,  so  as  to  prevent  its  acting  upon  the  possession,  it 
would  not  be  binding  as  between  Dettrick  and  him,  and  require  a  re-con- 
veyance before  Dettrick  could  attempt  to  resume  the  possession  upon  his 
former  title. 

Robinson,  C.  J. — I  do  not  at  present  assent  to  the  argument,  that 
because  our  real  property  act  of  1834,  following  the  example  set  in 
England,  has  made  twenty  years'  dispossession,  or  rather  discontinuance 
of  possession,  an  absolute  bar  to  the  owner,  unless  his  title  has  been 
recognized  in  writing,  it  must  therefore  follow,  that  at  any  time  after  the 
statute  has  began  to  run,  the  possession  must  be  taken  to  be  adverse. 
There  is  no  doubt  that  when  the  twenty  years  are  run  out,  then  all  ques- 
tions about  the  occupation  having  been  adverse  or  permissive,  are  pre- 
cluded, and  the  title  of  the  owner  is  extinguished,  unless  he  can  shew  such 
recognition  of  it,  or  disability  in  pursuing  it  in  the  meantime,  as  the 
statute  requires;  but  that  it  must  therefore  follow  as  a  consequence,  that 
at  any  time  within  the  twenty  years,  and  as  soon  as  the  statute  has  begun 
to  run,  the  possession  must  be  taken  to  be  adverse,  so  that  the  owner 
must  be  considered  as  disseised,  and  disabled  from  conveying,  whatever 
may  have  been  the  verbal  understanding  on  which  the  occupant  has  been 
permitted  to  hold  possession,  this  is  what  I  do  not  by  any  means  consider 
to  have  been  the  meaning  or  effect  of  the  statute.  This  is  nevertheless 
a  very  important  question,  and  one  which  may  occur  in  almost  number- 
less instances  in  this  country,  in  cases  like  that  before  us,  where  a  person 
has  been  let  into  possession  on  a  contract  to  purchase,  and  has  failed  in 
his  payments,  so  that  a  proprietor  has  a  right  to  resume  the  possession  of 
his  land,  or  to  look  out  for  another  purchaser.  What  is  contended  in 
this  case  is,  that  wherever,  under  such  circumstances,  the  vendor  has 
good-naturedly  allowed  the  defaulter  to  remain  in  possession  a  year  af^er 
his  default,  so  that  the  statute  has  begun  to  run,  he  must  be  regarded  as 
being  disseised  and  unable  to  convey,  and  this  although  the  other  has 


(a)  7  M.  &  W.  226. 
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never  set  him  at  defiance  or  disclaimed  to  hold  under  him,  and  never 
claimed  title  in  himself.  But  it  is  obviously  unnecessary  to  decide  such 
a  point  in  the  case  now  under  consideration,  because  the  motion  is  for  a 
nonsuit,  and  it  is  impossible  that  it  should  be  granted  in  any  view  of  the 
case,  for  there  is  a  double  demise,  and  the  plaintiffs  must  inevitably  suc- 
ceed under  one  or  the  other.  If  it  be  true  that  Walter  Dettrick's  deed 
to  O'Connor  could  pass  no  estate  because  the  defendant  was  in  adverse 
possession  at  the  time,  then  of  course  it  must  follow  that  he  continues 
seised  of  the  estate,  and  the  plaintiffs  will  be  entitled  to  a  verdict  on  his 
demise.  The  rule  for  a  nonsuit  must  therefore  be  discharged,  and  the 
verdict  as  it  stands  is  consistent  with  the  justice  of  the  case,  and  I  think 
also  with  law. 

Rule  discharged. 


BoRROWMAN  V.  MiTCHELL  ET  AL. 

Where  in  trespass  quare  clausum  fregit  it  appeared  that  the  land,  for  the  trespass 
to  which  the  action  was  brought,  had  been  used  for  some  years  as  a  public 
road,  although  it  was  wholly  on  the  plaintiff's  land,  the  public  allowance  for 
road  not  having  been  found  suitable,  and  afterwards  by  an  order  of  the  magis- 
trates in  sessions  a  new  road  was  laid  out,  also  on  the  plaintiff's  land,  but 
nearer  to  the  public  allowance,  and  the  plaintiff  then  stopped  up  the  first 
road,  but  the  defendants  cut  down  some  trees  which  had  been  used  to  block  it 
up,  and  dug  up  the  soil.  Held,  that  the  plaintiff  was  entitled  to  maintain 
trespass  against  them. 

Trespass  quare  clausum  fregit  on  lot  No.  15,  5th  concession  of  Lanark. 
General  issue  by  both  defendants  by  statute.  The  following  are  the  facts 
of  the  case  : — The  plaintiff  owns  lot  No.  15  in  the  5th  concession  of 
Lanark.  The  public  allowance  for  road  between  lots  Nos.  15  and  16 
not  being  suitable,  a  road  was  made  ten  or  twelve  years  ago  parallel  to  it, 
and  wholly  on  the  plaintiff's  land ;  this  was  opened  and  generally  used, 
and  statute  labour  had  been  done  upon  it,  but  not  till  long  after  the  Road 
Act  of  1810.  In  1841  it  was  proposed  to  lay  the  road  out  in  a  new 
place,  nearer  to  the  public  allowance,  but  still  on  the  plaintiff's  land ;  and 
in  the  June  sessions  of  that  year,  upon  the  report  of  the  road  surveyor, 
the  proposed  new  road  was  adopted  by  the  justices,  and  it  was  ordered 
that  the  old  line  should  be  given  to  the  plaintiff  as  a  compensation.  The 
new  line  was  therefore  opened,  and  has  long  since  been  publicly  used ; 
and  the  plaintiff,  conceiving  himself  entitled  to  resume  possession  of  the 
piece  of  land  formerly  used  as  the  road  over  his  lot,  stopped  it  up.  In 
June,  1844,  these  defendants  insisted  upon  clearing  it  and  working  upon 
it,  though  forbidden  by  the  plaintiff,  and  cut  trees  which  had  been  felled 
to  block  up  the  road,  and  dug  up  the  ground ;  for  which  alleged  trespasses 
this  action  was  brought.  It  was  contended  by  the  defendants  at  the  trial, 
that  until  it  could  be  shewn  that  the  old  line  of  road  had  been  actually 
conveyed  by  deed  to  the  plaintiff,  under  the  statute  (a),  the  title  to  it 
remains  in  the  crown.  The  learned  judge  over-ruled  the  objection,  not 
considering  that  provision  appHcable  to  this  case.  The  jury  gave  their 
verdict  for  the  plaintiff,  and  £45  damages  ;  and  the  defendant  has  moved 


(a)  50  Geo.  III.  ch.  1,  sec.  9. 
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to  enter  a  nonsuit  on  leave  reserved  at  the  trial,  or  for  a  new  trial  on  the 
law  and  evidence,  and  for  misdirection. 

Sherwood^  Solicitor  General,  for  plaintiff. 

A.  Wilson  for  defendants. 

Robinson,  C.  J. — We  are  of  opinion  that  a  correct  view  was  taken  of 
this  case  at  the  trial,  and  that  the  verdict  is  right.  The  first  road  which 
was  opened  upon  the  plaintiff's  land,  ten  or  twelve  years  ago,  was  never 
a  road  established  by  any  public  authority.  It  was  no  public  allowance, 
nor  had  it  been  invested  with  the  character  of  a  highway  under  any  of 
the  provisions  contained  in  the  statute  50  Geo.  III.  ch.  1,  for  neither 
statute  labour  nor  public  money  had,  before  the  passing  of  that  act,  been 
applied  upon  it.  It  may  be  admitted  that  sufficient  use  of  it  had  been 
enjoyed  by  the  public,  with  the  plaintiff's  consent,  to  make  it  a  dedica- 
tion binding  upon  him,  so  that  he  could  not  at  his  pleasure  have  excluded 
the  public  from  it ;  but  all  the  right  the  public  or  these  defendants,  as 
part  of  the  public,  had  in  it,  was  the  right  to  pass  over  it ;  and  when,  in 
1841,  the  justices,  upon  a  public  application  to  them,  ordered  a  new  line 
to  be  opened  on  the  plaintiff's  land  intended  to  serve  as  a  road  between 
the  same  points,  and  directed  the  road  formerly  used  to  be  given  up  to 
the  plaintiff,  he  then  of  course  became  entitled  to  the  exclusive  enjoyment 
of  what  was  always  his  own  soil,  and  the  defendants  had  no  pretence  for 
trespassing  upon  it.  The  one  road  was  clearly  intended  to  be  substituted 
for  the  other,  and  it  would  be  unreasonable  and  oppressive  to  insist  on  the 
use  of  both.  When  a  person  has  voluntarily  allowed  the  public  to  enjoy 
a  way  over  his  land ;  or  when,  from  a  flood  or  other  cause,  the  public  are 
driven  to  abandon  the  proper  road,  and  of  necessity  to  encroach  upon 
private  property  adjoining,  then,  if  the  proprietor  in  the  first  case  gives  to 
the  public  a  new  road,  which  they  accept  and  use  in  the  place  of  the 
other ;  or  if,  in  the  latter  case,  the  flood  has  subsided,  or  the  old  road  has 
been  in  any  other  manner  restored  and  made  passable,  then  the  road 
formerly  used  no  longer  continues  a  public  highway,  but  the  proprietor 
holds  the  soil  free  from  the  easement.  This  case  is  within  the  same  prin- 
ciple, and  on  the  clearest  ground,  because  here  the  new  road,  which  all 
passes  over  the  plaintiff's  land,  was  substituted  for  the  other,  not  by  the 
mere  act  of  the  plaintiff,  but  at  the  instance  of  the  public,  or  by  public 
authority. 

Rule  discharged. 


McFattridge,  Administrator,  &c.,  v.  Talbert  et  al. 

Where  a  covenant  was  contained  in  a  lease  that  the  lessee  should  erect  a  building 
on  the  demised  premises  during  the  term ;  "  provided  always,  and  it  is  the 
true  intent  and  meaning  of  these  presents,  and  the  parties  thereunto,  that  at 
the  expiration  of  the  demise,  the  buildings  erected  shall  be  paid  for  at  the 
valuation  of  two  indifferent  persons,  under  oath,  one  to  be  chosen  by  each 
party,  &c."  Held,  on  a  plea  of  non  est  factum,  pleaded  to  a  declaration  treat- 
ing the  part  of  the  lease  commencing  "provided  always"  as  a  covenant,  that 
the  plaintiff  was  entitled  to  recover. 

This  action  was  brought  on  a  covenant  contained  in  a  lease  of  certain 
premises  in  Kingston,  made  by  the  defendants  and  others,  whom  they 
have  survived,  to  the  intestate  Edward  McFattridge,  for  twenty-one  years. 
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There  is  a  covenant  in  the  lease  by  the  lessee  that  he  will  erect,  during 
the  term,  a  good  brick  or  stone  house  of  two  stories  in  height,  and  keep 
it  in  good  repair  till  the  end  of  the  term ;  and  then  there  follows,  "  Pro- 
vided always,  and  it  is  the  true  intent  and  meaning  of  these  presents,  and 
the  parties  hereunto,  and  their  heirs,  executors  and  administrators,  that, 
at  the  expiration  of  this  present  demise,  the  buildings  erected  shall  be 
paid  for,  at  the  valuation  of  two  indiiferent  persons  under  oath,  to  be 
chosen  by  the  lessors  on  the  one  part,  and  the  lessee  on  the  other  part ; 
and,  if  they  should  not  agree,  that  they  shall  choose  a  third,  and  the  deci- 
sion of  the  majority  shall  be  final."  It  is  averred  in  the  declaration,  that, 
by  the  lease,  the  lessors  covenanted  that,  at  the  expiration  of  the  term, 
they  would  pay  for  the  buildings  erected  on  the  said  lot,  &c. ;  that  the 
lessee  in  his  lifetime  did  erect  a  house,  &c.,  as  provided  in  the  agreement, 
and  that  he  and  his  administrator  always  kept  the  same  in  repair  ;  that 
the  plaintiff,  as  administrator,  at  the  expiration  of  the  term,  required  the 
defendants  to  name  a  person  to  value  the  buildings,  but  that  they  refused, 
though  he  named  one  on  his  part,  and  was  always  ready  to  have  the 
same  valued  ;  whereby,  without  any  default  of  his,  it  has  been  impossible 
for  him  to  have  the  buildings  valued  according  to  agreement.  The  plain- 
tiff then  averred  that  the  building  was  of  great  value,  viz.,  £600,  and 
that  the  defendants  will  not  pay  him,  &c.  The  defendants  pleaded  "non 
est  factum,"  and  contended  at  the  trial,  that  the  deed  contained  no  such 
covenant  as  that  in  the  declaration  set  forth  ;  that  the  passage  in  the  in- 
strument on  which  the  plaintiff  relied,  was  a  mere  proviso  on  which  no 
action  could  be  maintained,  as  on  a  covenant.  The  learned  judge  reserved 
the  point,  and  the  jury  gave  a  verdict  for  the  plaintiff  for  £521  5s.  4d., 
which  was  proved  by  a  builder  to  be  the  value  of  the  building  erected  by 
one  McLaughlin,  the  assignee  of  the  term, 

J.  A.  McDonald^  for  the  plaintiff,  contended  that  the  covenant  as  set 
forth  in  the  declaration,  was  clearly  contained  in  the  lease ;  and  was  not, 
as  was  contended  at  the  trial  by  the  defendants'  counsel,  a  mere  proviso 
on  which  no  action  could  be  maintained. 

H.  Smith  for  defendants. — There  is  no  express  covenant  in  the  lease 
of  the  nature  declared  on  by  the  plaintiff ;  and  the  defendants  are  therefore 
entitled  to  succeed  on  the  plea  of  non  est  factum.  He  cited  Bacon's 
Abridgement,  Covenant  A.;  Piatt  on  Covenants,  28;  and  Yates  v, 
Ashton  (a),  and  Martin  v.  Wood,  in  this  court. 

Robinson,  C.  J. — There  can  be  no  doubt  whatever  that  the  words 
used  in  the  part  of  the  instrument  sued  on,  amount  to  a  covenant.  The 
very  authority  cited  by  the  defendants  (Bacon's  Abridgment,  Covenant  A.) 
abundantly  proves  it.  It  is  not  necessary  that  the  word  "covenant"  or 
"  agree,"  should  be  used.  It  is  said  to  be  the  intent  and  meaning  of  the 
parties  that  the  buildings  shall  be  paid  for  at  the  end  of  the  term.  That 
is  express  and  explicit,  not  a  mere  proviso  under  which  a  defeasance  may 
be  worked,  as  was  the  case  in  Martin  v.  Wood  in  this  court  (^),  which 
was  referred  to  in  the  argument.  It  is  not  merely  stipulated  here  that, 
if  the  landlord  do  or  omit  a  certain  act,  certain  consequences  are  to  fol- 
low ;  but  it  is  provided  absolutely  that  he  shall  do  it.  The  instrument, 
when  produced,  did  in  our  opinion  shew  such  a  covenant  as  that  declared 


(a)  4  Q.  B.  182. 


(6)  Trinity  Term,  1840. 
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on  ;  and  the  merely  introducing  it  by  the  word  provided  does  not  make  it 
less  a  covenant,  when  the  stipulation  is  positive.  This  case  is  clearly 
distinguishable  from  that  cited,  where  the  tenant  engaged  to  keep  the 
house  in  repair,  provided  the  landlord  found  the  necessary  materials,  and 
where  it  was  held  that  covenant  would  not  lie  for  not  finding  the  materials 
(a).  Then  there  was  no  engagement  to  find  the  materials ;  only,  if  the 
landlord  did  not  do  so,  he  could  not  insist  on  the  tenant  repairing,  because 
the  tenant's  covenant  was  qualified  by  that  condition.  But  here  the 
tenant  was  to  build  the  house  first,  and  wholly  at  his  own  charge ;  not 
provided  the  landlord  furnished  the  money,  which  would  have  made  it  a 
mere  condition  qualifying  the  engagement.  And,  after  the  twenty-one 
years  were  out,  the  intent  of  the  parties  is  expressed  to  be,  that  he  shall 
he  paid  for  it  by  valuation.  The  meaning  of  this  is  plain,  and  it  requires 
no  particular  form  of  words  to  create  a  covenant.  We  confine  ourselves 
to  the  single  point  presented  by  the  special  case.  The  plaintiff  should 
have  succeeded,  in  our  opinion,  on  the  plea  of  non  est  factum. 

Postea  to  the  plaintiff. 


McMahon  v.  Campbell. 

Where  the  plaintiff,  who  had  been  let  into  the  possession  of  land,  on  an  agree- 
ment to  purchase,  contracted  with  another  to  sell  him  a  quantity  of  standing 
timber  at  so  much  a  tree,  which  was  to  be  paid  for  before  the  timber  was  taken 
off  the  land,  and  the  defendant  purchased  the  timber  from  the  vendee  after 
he  had  made  about  12.000  feet  of  it  on  the  land,  agreeing  to  pay  the  plaintiff 
in  the  same  manner  as  the  vendee  had  done  ;  and  the  plaintiff  having  failed 
in  making  his  payments  for  the  land,  the  defendant  became  the  purchaser  in 
fee  from  his  vendor,  and  then  refusing  to  pay  for  the  timber,  the  plaintiff  sued 
him  for  its  value  as  for  goods  sold  and  deUvered,  and  the  judge  at  the  trial 
directed  the  jury  that  the  action  should  have  been  brought  on  the  special 
agreement,  but  they  notwithstanding  found  a  verdict  for  the  plaintiff' — the 
court  refused  to  grant  a  nevf  trial,  as  substantial  justice  had  been  done  between 
the  parties,  and  the  defendant  was  not  allowed  to  raise  an  objection  in  banc, 
that  the  action  was  not  maintainable,  as  he  was  the  owner  of  the  land,  as  he 
had  not  raised  that  point  at  the  trial. 

Assumpsit  for  goods  sold  and  delivered,  and  also  for  goods  bargained 
and  sold,  with  a  count  on  an  account  stated.  The  defendant  pleaded 
the  general  issue.  The  facts  of  the  case  were  these  : — The  plaintiff  had 
bargained  with  a  third  person  for  some  land,  and  was  allowed  by  the 
vendor  to  go  into  possession,  upon  his  undertaking  to  make  certain  pay- 
ments, and,  on  the  completion  of  these  payments,  he  was  to  receive  a  title. 
While  he  was  thus  possessed  he  agreed  to  sell  a  quantity  of  the  standing 
timber  to  Mr.  Wilkins,  which  the  latter  was  to  pay  for  before  he  drew  it 
away.  Wilkins  having  made  12,000  feet  of  squared  timber  on  the  land, 
sold  it  as  it  lay  there  to  the  defendant,  who  was  told  by  the  plaintiff  that 
he  should  not  remove  it  till  he  paid  for  it,  and  the  defendant  promised 
that  he  would  pay  for  it  a  certain  price  per  stump,  which  Wilkins  had 
engaged  to  pay.  The  defendant,  however,  afterwards  purchased  the  fee 
simple  of  the  land  from  the  person  who  had  agreed  to  sell  to  the  plaintiff, 
the  purchase  money  not  having  been  paid  by  the  plaintiff  according  to  his 
bargain,  and  then  he  claimed  to  hold  the  timber  as  his,  and  without  pay- 


(a)  Bac.  Ah.  Gov.  A. 
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ing  for  it  to  the  plaintiff.  It  was  objected  by  the  defendant  at  the  trial, 
that  there  was  no  sale  of  square  timber  to  the  defendant  by  the  plaintiff, 
nothing  but  a  sale  to  Wilkins  of  the  right  to  cut  standing  trees  at  so 
much  a  tree,  and  the  defendant  merely  came  in  place  of  Wilkins,  as  to 
this  contract  with  the  plaintiff,  when  he  bought  the  timber  from 
Wilkins.  Secondly,  that  the  defendant  took  the  timber  on  a  claim  of 
right  at  last,  and  not  on  any  agreement.  The  learned  judge  thought 
there  should  have  been  a  special  action  brought  on  the  agreement,  for 
what  is  called  in  America  stumpage,  and  that  the  plaintiff  could  not 
recover  as  for  goods  sold  ;  and  would  have  nonsuited  the  plaintiff,  but  the 
nonsuit  was  declined,  and  the  case  went  to  the  jury  upon  a  direction  that 
the  plaintiff,  having  a  lien  upon  the  timber  for  what  is  called  stumpage 
under  his  agreement  with  Wilkins,  and  the  defendant  having,  on  his  pur- 
chase from  Wilkins,  agreed  to  pay  this  charge  as  the  condition  of  his 
taking  the  timber,  he  afterwards  drew  away  the  timber,  against  the  plain- 
tiff's will,  without  paying  for  it,  setting  up  a  claim  under  an  alleged 
purchase  of  the  land,  that  the  timber,  in  its  state  as  chattels,  never  was 
the  plaintiff's  ;  but,  if  it  had  been,  and  he  had  sold  it  to  the  defendant,  to 
be  paid  for  before  removal,  and  the  latter  had  forcibly  taken  it  away,  con- 
trary to  his  agreement,  without  paying,  the  plaintiff  might  then  have 
waived  the  trespass,  and  sued  for  the  timber  as  goods  sold.  The  jury 
found  a  verdict  for  the  plaintiff  for  £24,  and 

Sullivan^  for  the  defendant,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  law  and  evidence,  and  the  judge's 
charge ;  and  urged  that,  as  the  action  should  clearly  have  been  on  the 
special  contract,  and  as  the  defendant  was  the  owner  in  fee  of  the  land, 
the  plaintiff  was  not  entitled  to  recover. 

Eccles  shewed  cause,  and  contended  that  substantial  justice  was  done 
between  the  parties  by  the  finding  of  the  jury ;  that  the  plaintiff  had  made 
the  same  agreement  with  the  defendant  as  with  Wilkins,  and  that,  having 
afterwards  removed  the  timber  against  the  plaintiff's  will,  he  was  bound  to 
pay  the  price  as  goods  sold,  if  the  plaintiff  chose  to  waive  the  tort  which 
the  defendant  committed,  and  to  sue  him  in  assumpsit. 

Robinson,  C.  J. — We  are  of  opinion  that  the  direction  was  right,  in 
regard  to  the  technical  objection  that  the  plaintiff  should  have  brought  his 
action  on  the  special  agreement  to  pay  so  much  for  each  stump,  and  not 
for  the  timber  as  for  goods  sold  and  delivered ;  and,  if  the  jury,  under 
that  direction,  had  found  a  verdict  for  the  defendant,  as,  strictly  speaking, 
they  ought  to  have  done,  we  should  not  have  interfered  with  that  verdict. 
But  when  a  jury,  not  being  misdirected,  have  found  a  verdict  not  strictly 
according  to  the  law  of  the  case,  but  in  accordance  with  justice,  we  ought 
not  to  set  it  aside,  and  especially  when  the  damages  are  of  small  amount, 
as  they  are  in  this  case,  and  might  be  recovered  in  another  form  of  action. 
This  would  be  acting  against  the  principle  that  new  trials  are  to  be  granted 
for  the  purpose  of  attaining  the  substantial  ends  of  justice,  and  not  on 
every  point  of  summum  jus.  It  struck  me  on  the  argument,  as  a  very 
material  objection  to  this  verdict,  that  the  standing  timber  on  this  land, 
which  the  plaintiff  had  merely  agreed  to  buy,  belonged  not  to  him,  but  to 
the  actual  owner  of  the  estate,  whose  chattels  the  timber  became  the 
moment  it  was  severed;  but  no  such  objection  was  raised  at  the  trial,  and, 
on  examining  the  evidence,  I  find  that  there  would  be  no  justice  in  it,  for 
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it  appeared  that  Mr.  Boulton,  who  had  agreed  to  sell  the  land  to  the 
plaintiff,  did  not  object  to  his  disposing  of  the  standing  timber  to  Mr. 
Wilkins,  in  whose  place  this  defendant  canne,  and  it  was  agreed  that  he 
was  to  have  had  the  proceeds  on  account  of  the  purchase  money.  The 
conduct  of  this  defendant  was  not  good,  under  the  circumstances,  in  sup- 
planting McMahon  in  the  purchase,  and  then  claiming  the  timber  contrary 
to  his  express  promise  to  pay  for  it. 

Rule  discharged. 


Hardy  v.  Johnston. 

"Where  in  covenant,  with  non  est  factum  pleaded,  the  plaintiff  set  out  the 
covenant  to  pay  £100  to  the  plaintiff  in  three  months  after  a  certain  day,  or 
as  soon  as  the  defendant  returned  from  the  United  States  of  America,  after 
having  taken  possession  of  certain  land  mentioned,  (which  had  been  sold  by 
the  plaintiff  to  the  defendant  as  set  forth  in  the  declaration)  or  disposed  of 
any  part  thereof,  and  the  plaintiff  assigned  as  a  breach,  that  although  the 
period  of  three  months  had  elapsed  long  before  the  commencement  of  the 
suit,  yet  the  defendant  had  not  paid  the  money,  and  the  defendant  moved  in 
arrest  of  judgment  because  the  plaintiff  had  not  averred  "that  the  defendant 
had  returned  from  the  United  States,  having  taken  possession  of  the  land,  or 
disposed  of  some  part  thereof:"  the  court  held  the  declaration  sufficient. 

Action  on  a  covenant,  which  is  set  out  thus :  "  That  he  the  said  defen- 
dant, his  heirs  or  assigns,  would  pay  to  the  plaintiff  the  sum  of  £  1 5  0,  of 
lawful  money  of  Canada  as  follows,  that  is  to  say,  one  lot  of  land  in  the 
township  of  Gloucester,  &c.,  containing  one  hundred  acres,  for  the  price 
of  £50,  being  a  part  of  the  said  sum  of  £150 ;  and  the  sum  of  £100  of 
like  lawful  money,  residue  of  the  said  sum  of  £150  above  mentioned,  in 
three  months  after  the  day  and  year  first  mentioned,  or  as  soon  as  the 
defendant  returned  from  the  States  (meaning  the  United  States  of  Ame- 
rica), after  having  taken  possession  of  the  land,  or  disposed  of  any  part 
thereof;  that  is  to  say,  after  he  (the  said  defendant)  should  have  taken 
possession  of  the  land  in  the  same  memorandum  of  agreement  or  deed 
mentioned,  which  he  (the  said  plaintiff)  did  then  and  there,  by  the  same 
memorandum  of  agreement  or  deed,  for  the  sum  of  £150  as  aforesaid, 
bargain  and  sell  to  the  said  defendant,  his  heirs  and  assigns ;  or  after  he 
(the  said  defendant)  should  have  disposed  of  the  said  land,  or  of  any  part 
thereof.  And  the  breach  is  assigned  in  these  words — "  Nevertheless  the 
plaintiff  saith  that  the  defendant,  although  often  requested  so  to  do,  did 
not,  nor  would  pay  to  the  plaintiff  the  sum  of  £100  of  lawful  money  as 
aforesaid,  being  the  last  payment  to  be  made  by  him  to  the  plaintiff  of  the 
aforesaid  sum  of  £150,  in  three  months  from  the  day  first  above  men- 
tioned, when  the  same,  by  the  said  memorandum  of  agreement  or  deed, 
ought  to  have  been  paid,  and  which  said  period  of  three  months  had 
elapsed  long  before  the  exhibiting  of  this  bill,  to  wit,  &c.,  but  hath  therein 
wholly  failed;  and  the  said  sum  of  £100,  being  part  thereof,  still  remains 
due  and  unpaid  by  the  defendant  to  the  plaintiff,  contrary  to  the  said  memo- 
randum of  agreement  or  deed,  and  the  covenant  of  the  said  defendant,** 
&c.  The  defendant  pleaded  only  non  est  factum.  Verdict  for  plaintiff, 
and  £141  damages. 

R,  Hervey,  for,  the  defendant,  now  moved  to  arrest  the  judgment,  on 
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the  ground  that  the  agreement,  as  set  out  in  the  record,  shewed  that  the 
plaintiff  could  sustain  no  action  without  averring  that  the  defendant  "  had 
returned  from  the  United  States,  after  taking  possession  of  the  land 
(referred  to  in  it),  or  disposing  of  some  part  thereof;"  in  other  words, 
what  the  defendant  contended  for  was,  that  both  the  conditions  must 
have  been  fulfilled  ;  that  is,  the  three  months  must  have  elapsed,  and  the 
defendant  must  also  have  gone  to  the  United  States  and  returned,  after 
gaining  possession  of  the  property  there,  before  he  could  sue  for  the  £100, 
whereas  he  claimed  the  money  by  reason  only  of  the  three  months  having 
elapsed. 

A.  Wilson  for  the  plaintiff. — The  covenant  is  not  in  the  alternative 
after  the  period  of  the  three  months  has  expired,  if  at  any  time  before 
three  months  the  defendant  went  to  the  States  and  took  possession  of,  or 
disposed  of,  any  part  of  the  property,  then  that  the  money  would  be  paya- 
ble immediately,  but  that  at  any  rate  it  would  be  payable  at  the  expiration 
of  three  months.  The  plaintiff  therefore  in  his  declaration,  although  set- 
ting out  all  the  covenant,  was  not  obliged  to  aver  anything  more  than  what 
would  shew  a  breach  of  it,  and  when  he  shewed  that  the  defendant  had  not 
paid  the  money  at  the  end  of  the  three  months,  he  had  established  his  right 
of  action,  and  was  entitled  to  recover.    He  cited  Com.  Dig.,  Condition  5. 

Robinson,  C.  J. — In  determining  this  question,  we  are  not  at  liberty 
to  look  farther  than  at  the  record,  and  cannot  avail  ourselves  of  anything 
that  might  appear  in  the  agreement  by  way  of  recital  or  otherwise,  that 
might  assist  us  in  the  construction  of  it,  unless  such  part  of  the  agreement 
is  set  out  in  the  record.  Looking  only  at  what  is  set  out  there,  we  are 
of  opinion  that  the  general  principles  of  law  entitle  the  plaintiff  to  sue  as 
he  has  done.  The  case  of  Sayer  v.  Glean  (a),  seems  to  require  that  we 
should  supply  the  words  whichever  shall  first  happen^''  though  we  cannot 
but  apprehend,  if  we  knew  all  the  circumstances,  we  might  see  that  in 
this  case  such  a  construction  may  operate  unjustly.  We  can  only  deal, 
however,  with  what  we  see  upon  the  record.  On  the  part  of  the  defen- 
dant, it  may  be  urged,  that  the  insertion  of  that  alternative,  respecting 
his  returning  from  the  United  States,  would  be  of  no  service  to  him  if  the 
plaintiff  can  claim  his  money  when  the  three  months  are  out  at  all  events ; 
and  that  it  is,  therefore,  only  reasonable  to  suppose  that  he  intended  by 
it  that  he  was  to  pay  in  three  months,  provided  he  had  in  the  meantime 
gone  to  the  United  States  and  found  that  he  could  get  into  possession  of 
the  land.  On  the  part  of  the  plaintiff,  it  may  be  argued  that  such  a 
construction  would  be  unjust  and  absurd  as  regards  him,  because  then,  if 
the  defendant  should  never  choose  to  go  to  the  United  States,  or,  if  he 
had  died  before  he  could  go  there,  so  that  that  contingency  never  could 
be  fulfilled,  then  the  plaintiff  would  have  no  remedy  upon  the  agreement ; 
and  he  may  argue  that  three  months  were  therefore  inserted,  in  order  that 
a  time  might  be  set  when  the  defendant  could  be  called  on  to  pay,  whether 
he  should  choose  in  the  meantime  to  go  to  the  United  States  or  not; 
that,  if  he  had  gone  within  the  first  month  and  returned,  having  possessed 
himself  of  the  land,  &c.,  he  would  then  have  been  liable  to  pay,  without 
waiting  for  the  three  months  to  expire ;  but  that  the  three  months  were 
named  in  order  to  prevent  an  indefinite  postponement,  on  account  of  an 
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alternative  which  the  defendant  was  under  no  obligation  to  avail  himself 
of.  There  are  difficulties  on  either  side ;  but,  takinpr  what  we  see  of  the 
agreement  alone  for  our  guide,  in  connection  with  the  general  maxims  of 
law  when  an  obligation  is  in  the  alternative,  we  arc  of  opinion  that  we 
must  hold  the  breach  here  to  be  sufficiently  assigned.  If  A.  should  en- 
gage to  pay  B.  £100  in  three  years,  or  so  soon  as  his  father  died,  I 
apprehend  B.  could  sue  as  soon  as  either  alternative  occurred ;  that  is, 
immediately  upon  the  death  of  A.'s  father,  or  at  the  end  of  three  years, 
whether  his  father  were  then  living  or  not ;  and,  though  we  may  have 
some  doubts  as  to  the  intention  of  the  parties  in  the  case  before  us,  yet 
we  think  we  should  at  all  events  not  arrest  the  judgment,  which  is  never 
mandatory,  but  leave  the  defendant  to  his  writ  of  error,  because  he  has 
neither  craved  oyer  of  the  agreement  under  seal,  and  demurred  to  the 
breach;  nor  has  he,  by  pleading,  set  out  any  matter  of  defence  under  the 
agi'eement,  but  merely  pleaded  non  est  factum,  acquiescing  in  the  con- 
struction which  the  plaintiff  relies  on.  Rule  discharged.  («) 


Wilkinson  v.  Walker. 

Where,  in  trespass  quare  clausum  fregit,  the  defendant  pleaded  in  one  plea,  title  in 
a  stranger,  and  license  from  that  stranger  to  enter  the  close,  and  in  the  other  pleas 
pleaded  title  specially  in  the  stranger,  giving  colour  to  the  plaintiff,  and  the  plain- 
tiff denied  the  license,  and  took  issue  on  the  other  pleas :  Held,  that  the  admission 
by  the  plaintiff  of  the  title  of  the  stranger,  by  the  replication  to  the  plea  of 
license,  did  not  extend  beyond  that  line  of  pleading;  and  that  that  admission 
could  not  be  made  use  of  by  the  defendant,  in  support  of  his  other  pleas  of 
title  in  the  same  party. 

Trespass  quare  clausum  fregit,  for  breaking  into  the  close  of  the  plain- 
tiff (north  end  of  broken  lot  No,  21,  6th  concession  of  Reach),  and 
cutting  and  taking  away  hay.  Second  count,  for  taking  away  the  plain- 
tiff's hay.  The  defendant  pleads  as  to  breaking  the  close,  in  the  first 
count  mentioned,  that  it  was  not  the  close  of  the  plaintiff.  Secondly, 
that  the  close  was  the  close  of  one  Charlotte  Richardson,  and  that  the 
defendant,  by  leave  and  license  from  her,  entered  and  cut  down  a  little  of 
the  hay ;  and  because  the  hay  mentioned  in  the  first  count  was  wrong- 
fully incumbering  the  close,  the  defendant,  at  the  request  and  by  the 
license  of  Charlotte  Richardson,  removed  the  same,  &c.  Thirdly,  that 
Edward  Hopkins,  being  seised  in  fee,  conveyed  to  the  Honourable  John 
Richardson,  and  traces  the  title  down  to  Charlotte  Richardson,  by  whose 
license  the  defendant  entered,  giving  colour  to  the  plaintiff  under  a  demise 
from  the  same  Edward  Hopkins.  4th,  to  2nd  count — the  defendant 
pleads  that  the  goods  mentioned  therein  were  not  the  plaintiff^ s.  5  th,  the 
general  issue  to  2nd  count.  The  plaintiff  replies  to  the  2nd  and  3rd 
pleas,  denying  the  license,  and  joins  issue  on  the  others.  At  the  trial,  it 
was  made  a  question  whether  the  title  of  Charlotte  Richardson  was  suffi- 
ciently shewn ;  and  the  defendant  insisted  that,  inasmuch  as  the  plaintiff 

(a)  In  Price  v.  Heapy  et  al.,  1  D.  &  R.  451,  the  condition  of  the  bond  was  to 
pay  £500  on  or  before  the  expiration  of  two  years,  or  upon  the  recovery  of  an 
estate  in  America,  by  J.  T.,  and  in  case  J.  T,  should  fail  in  the  recovery  thereof, 
upon  due  proof  of  his  having  so  failed,  the  obligation  to  be  void :  Held,  that  if 
the  obhgor  did  not  fail  in  the  recovery  within  two  years,  that  at  the  end  of  that 
time,  if  the  estate  was  not  recovered  sooner,  he  was  bound  to  pay  the  money. 
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in  his  answer  to  the  pleas  of  license,  had  not  denied  the  title  of  Charlotte 
Richardson,  but  only  the  fact  of  her  having  given  leave  to  the  defendant 
to  enter,  her  title  must  be  considered  as  admitted  on  the  record  for  all 
purposes  in  the  action.  There  was  some  difficulty,  also,  in  the  proof 
given  of  license  ;  and  the  learned  judge,  considering  that  the  plaintiff's 
right  to  recover  damages  for  the  entry  into  the  close  was  subject  to  ques- 
tion, but  that  he  was  clearly  entitled  to  recover  for  the  hay  taken,  about 
one  half  of  which  had  been  cut  by  the  plaintiff  on  land  which  was  clearly 
his  own,  but  stacked  by  him  with  other  hay  which  had  been  cut  on  the 
premises  in  question,  the  jury  were  requested  to  find  the  damages  in 
respect  to  each  alleged  injury  separately  ;  and  they  estimated  the  damage 
done  by  cutting  on  the  close  at  £10,  and  the  whole  quantity  of  hay 
taken  at  £10;  and  the  parties  agreed  that  a  verdict  should  be  entered 
for  the  plaintiff  for  £20,  or  for  the  value  of  the  hay  alone,  or  for  the 
defendant,  as  the  court  might  think  fit. 

Crooks^  for  the  defendant,  obtained  a  rule  nisi  that  a  verdict  should  be 
entered  in  his  favour,  or  that  a  new  trial  be  granted  on  the  law  and  evi- 
dence, or  for  misdirection,  or  the  rejection  of  legal  evidence,  or  to  reduce? 
the  verdict  according  to  the  leave  reserved. 

Bagarty  shewed  cause. 

Robinson,  C.  J. — I  cannot  agree  with  the  defendant  that  the  plaintiff, 
by  only  denying  the  license  in  his  replication  to  the  pleas  of  license,  must 
be  taken  to  have  admitted,  not  merely  as  to  that  line  of  pleading,  but  for  all 
purposes  in  this  action,  the  title  of  Charlotte  Richardson,  because  that 
was  set  out  in  the  second  and  third  pleas,  and  was  not  denied  in  the 
answer  to  those  pleas.  If  the  plaintiff  himself,  in  order  to  meet  a  defence 
pleaded  by  the  other  party,  had  stated  on  the  record  any  matter  which 
clearly  shewed  that  he  had  no  right  of  action,  then  there  is  no  doubt  that 
we  should  be  bound  to  give  judgment  against  him  on  the  ground  that, 
upon  the  whole  record,  it  appeared  he  had  no  cause  of  action  ;  and  this,^ 
although  the  defendant  had  not  in  his  subsequent  pleadings  taken  the 
exception.  This  rests  on  a  well  settled  principle  of  pleading,  established: 
at  an  early  period,  and  constantly  maintained  ;  but  it  is  a  misapplication 
of  this  principle,  to  seek  to  apply  it  to  the  case  of  a  plaintiff  leaving  unan- 
swered some  statements  in  the  defendant's  plea,  and  applying  himself  to' 
some  one  statement  in  it  alone,  which  it  is  sufficient  for  his  purpose  to' 
deny.  This  silence  as  to  the  other  facts  entitles  us  to  take  such  facts  as 
admitted  by  him,  for  the  purpose  of  disposing  of  the  issue  raised  on  that 
pleading.  But  we  can  carry  the  admission  no  farther  ;  we  cannot  look  on 
it  in  the  same  light  as  a  fact  asserted  by  the  plaintiff,  and  make  use  of  it 
in  determining  the  issues  upon  other  pleas.  Upon  a  view  of  the  whole 
case,  and  under  the  latitude  given  to  the  court  to  deal  with  the  verdict, 
by  consent  of  parties,  as  they  may  think  right,  we  consider  that  the  ver- 
dict should  stand  for  the  plaintiflf;  but  be  reduced  to  £5,  being  the  value, 
according  to  the  estimate  adopted  by  the  jury,  of  the  portion  of  the  hay 
cut  upon  the  plaintiff's  own  land,  and  which  the  defendant  wrongfully  took 
to  his  own  use  with  the  knowledge  that  it  belonged  to  the  plaintiff.  We 
think  that  the  title  of  Charlotte  Richardson  to  the  land  being  admittted 
by  the  plaintiff's  rephcation  to  the  pleas  of  license,  the  license  from  her 
was  also  reasonably  proved,  and  that  the  plaintiff  had  no  ground  for 
recovering  damages  from  the  defendant  for  entering  into  the  close — cer- 
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tainly  no  just  ground.    The  principle  of  the  common  law,  that  where 

one  person  mixes  wrongfully  his  own  goods  with  those  of  another  of  the 
same  description,  so  that  they  become  confused  and  undistinguishable,  he 
thereby  loses  his  property  in  his  own  goods,  applies  no  doubt  as  a  rule  in 
certain  cases,  but  it  is  controlled  in  its  application  by  the  nature  of  the 
circumstances  ;  and  we  think  it  does  not  apply  in  respect  to  the  hay  which 
is  in  dispute  here.  The  jilaintifF  had  several  times  before  cut  the  hay  on 
both  lots,  and  mixed  them  together  as  being  all  equally  his  own,  and  he 
had  some  colour  for  so  dealing  with  it,  being  in  possession  of  both  lots. 
It  was  no  intentional  and  wanton  mixing  of  his  own  goods  with  another's — 
the  right  was  in  dispute.  Rule  accordingly. 


Shuter  et  al,  v.  Graham  et  al. 

The  sm*eties  of  a  sheriff  are  concluded  by  the  sheriff's  return  to  a  writ  of  fi.  fa. 
of  money  made,  and  cannot  be  allowed  to  get  rid  of  their  liability  by  shewing 
that  there  was  a  prior  execution  in  the  sheriff's  hands  which  ought  to  have 
been  first  satisfied,  and  was  not. 

It  is  a  sufficient  breach  of  the  covenant  that  the  sheriff  would  pay  over  the  money 
received  by  him  "  that  he  had  by  virtue  of  his  office  received  certain  monies 
which  the  plaintiffs  are  entitled  to  according  to  the  true  intent  and  meaning  of 
the  covenant,  to  wit,  £50,  within  the  four  years  mentioned  by  the  covenant, 
but  that  he  neglected  and  refused  to  pay  them  to  the  plaintiffs,  although  often 
requested  so  to  do." 

The  plaintiffs  sue  the  defendants  .upon  a  covenant  given  by  them  under 
the  sheriff's  act  3  Will.  IV.  ch.  8,  as  sureties  for  J.  A.  H.  Powell,  late 
sheriff  of  the  district  of  Bathurst,  assigning  as  a  breach,  that  the  sheriff 
"  had,  by  virtue  of  his  office  of  sheriff,  received  certain  monies  which  the 
said  plaintiffs  were  according  to  the  true  intent  and  meaning  of  the  cove- 
nant entitled  to,  to  wit,  £50,"  within  the  four  years  mentioned  in  the 
covenant;  and  that  he  had  refused  to  pay  the  same  to  the  plaintiffs  though 
often  requested.  The  defendants  plead,  first,  non  est  factum ;  second, 
that  the  late  sheriff  did  not  by  virtue  of  his  office  receive  the  monies  in 
the  declaration  mentioned;  third,  that  the  late  sheriff  did  pay  over  to  the 
plaintiffs  all  such  monies  as  he  had  received  for  them  by  virtue  of  his 
office.  At  the  trial,  the  sheriff's  return  of  money  made  to  a  writ  of  fieri 
facias  against  the  lands  of  one  Read,  at  the  suit  of  these  plaintiffs, 
was  put  in  to  prove  the  truth  of  the  breach,  and  the  defendants  then 
desired  to  be  allowed  to  shew  that  when  that  return  was  made  there  was 
another  writ  in  the  sheriff's  hands  which  was  intitled  to  priority  over  the 
writ  of  the  plaintiffs,  and  that  the  money  that  was  received  was  applicable 
to  the  other  writ,  and  not  to  the  plaintiff's  writ.  The  learned  judge 
refused  to  receive  the  evidence,  and  a  verdict  was  rendered  for  the  plain- 
tiffs for  28Z.  1 4s.  lOd.  damages. 

A.  Wilson  obtained  a  rule  nisi  to  set  this  verdict  aside,  for  the  rejection 
of  legal  evidence  tendered,  and  because  the  verdict  is  against  law,  or  why 
the  judgment  should  not  be  arrested  because  the  breach  of  the  covenant 
assigned  as  to  the  receipt  of  money  by  the  sheriff  was  too  general.  He 
cited  Brydges  et  al.  v.  Walford.  («) 

Sullivan  shewed  cause,  and  contended  that  the  evidence  was  properly 
rejected.    The  sureties  could  not,  under  the  circumstances,  be  heard  to 


(a)  6  M.  &  Sel.  42. 
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allege  anything  against  the  return  of  the  sheriff,  they  were  as  conclusively 
bound  by  it,  as  he  was  himself.  The  case  of  Brydges  v.  Walford,  was 
very  different ;  there  the  sheriff's  return  was  avoided  by  the  effect  of  a 
statute  without  any  default  of  his,  and  the  court  could  not  hold  him  to  be 
bound  by  it.  On  the  point  of  arresting  the  judgment,  the  case  of  the 
Commercial  Bank  v.  Jarvis  and  Land,  in  this  court,  is  in  favour  of  the 
plaintiffs ;  and  there  the  objection  to  the  breach,  which  was  more  general 
in  its  terms  than  this,  came  up  on  special  demurrer. 

Robinson,  C.  J. — There  was  also  an  objection  taken  as  to  the  insuf- 
ficiency of  proof  of  the  execution  of  the  covenant  sued  on,  but  the  same 
point  having  been  already  before  the  court  in  several  other  cases,  with 
reference  to  this  same  instrument,  and  decided  in  favour  of  the  plaintiff, 
that  objection  is  given  up.  The  objection  respecting  the  alleged  rejection 
of  legal  evidence,  referred  to  the  proof  given  that  the  late  sheriff  liad 
received  the  monies  claimed  from  the  defendants  upon  the  sale  of  lands 
upon  a  writ  of  fieri  facias  at  the  suit  of  these  plaintiffs  against  Read.  In 
order  to  shew  that  the  sheriff  had  received  the  money,  the  writ  of  execu- 
tion was  produced,  with  the  late  sheriff's  return  of  fieri  feci  upon  it ; 
but  the  defendants  desired  to  be  allowed  to  shew  that  there  was  at  the 
time  of  the  sale  of  Read's  lands  in  execution,  another  execution  current, 
at  the  suit  of  another  creditor,  which  was  entitled  to  be  first  satisfied. 
The  learned  judge  ruled,  that  the  sheriff's  return  was  conclusive  upon 
him,  and  fixed  him  with  the  debt,  leaving  him,  or  rather  his  estate  at 
present,  liable  to  any  action  at  the  suit  of  the  other  creditor,  if  he  had 
improperly  applied  to  one  execution  what  should  have  been  paid  over  to 
another;  and  that  it  was  equally  conclusive  on  the  sheriff's  sureties. 
The  exceptions  to  the  principle  of  the  sheriff's  return  being  conclusive  upon 
him  (in  the  absence  of  any  evidence  of  fraud)  have  proceeded  upon  a  parti- 
cular ground,  as  in  the  case  cited  of  Brydges  et  al.  v.  Walford,  (a)  where  it 
would  have  been  impossible  to  have  held  otherwise,  in  consequence  of  the 
change  of  circumstances  which  had  been  produced  through  the  retrospec- 
tive effect  given  by  statute  to  acts  of  bankruptcy.  (&)  And  it  is  not  very 
reasonable,  certainly,  for  these  defendants  to  set  up  such  a  defence,  when 
they  have  been  protected  against  the  claim  at  the  suit  of  the  plaintiff  in 
the  other  fi.  fa.  They  were  after  that  in  no  manner  called  upon  to  inter- 
pose between  these  conflicting  claimants  by  endeavouring  to  reverse  the 
course  which  the  sheriff,  their  principal,  had  taken,  with  a  knowledge  of 
all  the  circumstances  to  which  they  were  in  no  degree  privy,  and  which 
course,  so  far  as  they  were  concerned,  has  been  sustained.  I  refer  now 
to  the  judgment  of  this  court  in  Bradbury  v.  Adams  and  Graham,  (c) 
The  defendants  have  in  this  case  moved  also  to  arrest  the  judgment  on 
the  ground  that  the  breach  of  the  covenant  assigned  in  the  declaration  is 
too  general.  Referring  to  the  case  of  the  Commercial  Bank  v.  Jarvis  et 
al.,  in  this  court,  (d)  we  are  of  opinion  that  the  declaration  can  not  be 
held  bad  upon  this  objection.  If  we  had  held  upon  the  demurrer  in  that 
case  that  it  was  necessary  to  set  forth  in  what  particular  proceeding  the 
sheriff  had  received  the  money,  yet  that  would  not  have  borne  us  out  in 
holding  that  after  verdict  a  declaration  lays  no  sufficient  cause  of  action 
when  it  alleges  "  that  a  sheriff  has  by  virtue  of  his  office  received  certain 


(a)6M.&S.42.    (6)15East78.    (c)  Ante  Vol.  1,538.    ((/)  Mich.  Term,  6  Vic. 
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monies  (naming  the  sum)  within  the  four  years  covered  by  the  covenant, 
which  the  plaintiffs  were  according  to  the  true  intent  and  meaning  of  the 
covenant  entitled  to."  The  words  of  the  covenant  are,  "  That  the  sheriff 
shall  well  and  truly  pay  over  to  the  person  entitled  to  the  same  all  such 
monies  as  he  shall  receive  by  virtue  of  his  said  office  of  sheriff."  It  is 
quite  certain  that  the  plaintiffs  could  not  have  recovered  at  the  trial 
without  shewing  some  monies  received  by  virtue  of  his  office  for  the 
plaintiffs,  and  therefore  we  cannot  say  that  the  declaration  which  is  in  the 
very  words  of  the  covenant  alleges  no  breach.  The  defendants,  besides, 
have  pleaded  that  the  sheriff  did  pay  over  all  such  monies  as  he  had 
received  for  the  plaintiffs.  In  the  Commercial  Bank  v.  Jarvis  et  al.,  the 
question  was  raised  on  demurrer  upon  the  sufficiency  of  a  declaration 
which  alleged  that  the  sheriff  was  indebted  to  the  plaintiffs  in  a  certain 
sum  for  so  much  money  had  and  received  to  the  use  of  the  plaintiffs  by 
the  sheriff  such  sheriff^''  after  the  making  of  the  covenant,  and  within 
the  four  years,  &c.,  and  this  was  held  sufficient ;  it  is  as  general  as  that 
before  us,  and  wants  the  words  "by  virtue  of  his  office,"  which  are  on  the 
record  here,  so  that  it  follows  less  closely  the  words  of  the  covenant. 
Birdsall  v.  Graham  is  to  be  decided  by  this  case,  as  to  the  sufficiency  of 
the  breach,  and  we  are  of  opinion  that  the  rules  in  both  cases  should  be 
discharged.  Rule  discharged. 


The  Queen  v.  Aumond. 
The  Queen  v.  Easton. 

In  an  information  for  a  penalty  under  the  customs  acts  for  knowingly  harbouring 
smuggled  goods,  the  scienter  is  a  proper  question  for  the  jury ;  and  in  such  an 
information  the  particular  illegal  act,  as  that  the  goods  were  imported  without 
payment  of  duties,  &c.,  should  be  specified,  and  the  information  should  ex- 
pressly shew  that  the  offence  charged  to  have  been  committed,  was  contrary 
to  the  form  of  the  statute. 

if  a  quantity  of  smuggled  goods  is  purchased  at  one  time,  but  seizures  of  them 
are  made  at  different  times,  only  one  penalty  for  harbouring  them  can  be 
recovered. 

Information  for  a  penalty,  under  3  &  4  Will.  IV.  ch.  59,  for  knowingly 
liarbouring  and  concealing  smuggled  tea.  It  charges  that  certain  persons 
unknown  did,  on  &c.,  at  &c.,  import  and  bring,  or  cause  to  be  imported  or 
brought,  by  way  of  merchandize,  from  a  certain  foreign  country,  viz.,  the 
United  States  of  America,  into  this  province,  to  wit,  into  the  town  of 
Bytown,  to  wit,  the  port  of  Brockville  aforesaid,  in  a  certain  ship  or  vessel, 
&c.,  five  boxes  of  tea  of  the  value  of  £100,  of  their  own  proper  goods,  &c., 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided ;  and 
that  the  said  persons  unknown  did  afterwards,  to  wit,  on,  &c.,  at  &c., 
unship  to  be  laid  on  land  the  said  five  chests  of  tea,  contrary  to  the  form 
of  the  statute,  &c.,  by  reason  whereof  the  same  became  and  are  forfeited, 
it  then  charges,  that  the  said  five  chests  of  tea,  being  so  imported,  unship- 
ped and  laid  on  land,  the  defendant  (Aumond)  well  knowing  the  premises, 
afterwards,  to  wit,  within  the  time  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  did 
harbour,  and  knowingly  have  and  receive,  keep  and  conceal  in  his  hands 
and  possession,  the  said  goods  and  every  part  thereof,  he  the  said  defen- 
dant, at  the  time  when  he  so  harboured,  had,  received,  kept  and  con- 
cealed within  his  hands  and  possession  the  said  goods,  well  knowing  that 
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the  same  and  every  part  thereof  were  goods  imported,  unshipped  and  laid 
upon  the  land,  no  entry  having  been  made  of  the  same,  nor  warrant  granted 
for  the  unlading  of  the  same,  and  the  duties  chargeable  and  payable  upon 
the  said  goods  not  having  been  paid,  at  Bytown,  to  wit,  at  Brockville  aforesaid, 
b}'  means  whereof,  and  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  defendant  became  liable  to  forfeit  to  her  Majesty  the  treble 
value  of  the  said  goods,  or  the  sum  of  £100  sterling  money,  &c.,  at  the 
election  of  W.  J.  M.  collector  of  customs  for  the  port  of  Brockville,  the 
officer  of  customs  in  this  behalf  prosecuting.  It  then  avers  an  election  to 
sue  for  the  £100,  and  prays  that  the  penalty  may  be  adjudged  against 
him.  The  defendants  plead  not  guilty.  At  the  trial,  it  was  proved  that 
in  February  or  March,  1844,  the  deputy  collector  of  customs  for  Brock- 
ville, accompanied  by  a  constable,  went  to  search  some  stores  of  the  defen- 
dant in  Bytown,  having  reason  to  suspect  that  smuggled  goods  were  conceal- 
ed there  :  they  requested  a  clerk  of  the  defendant's,  who  was  there,  to  open  the 
stores ;  he  said  he  would  go  for  the  key,  but  remained  a  long  time  away,  and 
the  constable,  being  informed  that  some  one  in  the  mean  time  was  tearing 
away  the  clap-boards  from  one  of  the  stores,  went  there  and,  on  entering 
it,  found  four  chests  of  tea  marked  "  Ogdensburgh  "  at  full  length,  and 
seized  them  as  smuggled.  The  defendant  was  not  then  at  home ;  he  had 
been  absent  for  some  time  before  the  seizure,  and  did  not  return  for  some 
time  after,  but  the  store  where  the  tea  was,  was  the  defendant's  store. 
His  bookkeeper  swore  that  the  tea  was  bought  in  the  defendant's  absence, 
and  that  he  could  have  had  no  knowledge  of  the  purchase  at  the  time 
it  was  made.  His  clerk  bought  and  sold  goods  for  him  in  his  absence, 
and  his  bookkeeper  made  an  entry  in  the  books  of  the  purchase  of  this  tea. 
It  did  not  appear  how  long  the  tea  had  been  purchased  before  the  seizure, 
or  how  long  it  had  been  in  the  store,  nor  whether  the  defendant  had  been 
at  home  daring  the  period  it  was  in  the  store,  or  after  the  purchase  had 
been  entered  in  the  books.  The  learned  judge,  considering  the  case  of 
this  defendant  analogous  to  that  of  a  bookseller,  who  is  liable  as  the  pub- 
lisher of  a  libellous  publication  if  it  is  sold  from  his  shop  by  his  clerk, 
though  no  proof  may  be  given  of  his  knowledge  of  the  book  being  in  his 
shop,  did  not  leave  the  question  of  the  defendant's  knowledge  of  the  goods 
being  harboured,  and  of  their  being  smuggled,  as  a  question  of  fact  for 
the  jury  to  weigh,  but  directed  them  that  he  was  answerable,  in  this  res- 
pect, for  acts  done  by  those  whom  he  had  placed  in  charge  of  his  business  ; 
and  the  jury,  on  such  direction,  found  a  verdict  of  guilty. 

Herveij^  for  the  defendant,  moved  to  set  aside  the  verdict,  as  being 
contrary  to  law  and  evidence,  and  for  misdirection.  He  moved,  also,  to 
arrest  the  judgment, 

A  second  information  was  filed  against  this  defendant,  framed  precisely 
in  the  same  manner,  for  harbouring  and  concealing  five  chests  of  tea  and 
three  and  a  half  dozen  pairs  of  mittens.  The  jury,  on  the  trial,  acquitted 
the  defendant  as  regarded  the  mittens,  but  convicted  him  in  the  penalty 
for  harbouring  the  tea.  As  regards  the  tea,  however,  it  was  admitted  on 
the  part  of  the  crown,  that  a  conviction  had  already  taken  place  ;  and  it 
was  objected,  that  a  second  penalty  cannot  be  recovered  in  respect  to  a 
parcel  of  goods  purchased  and  concealed  at  one  time,  although  discovered 
and  seized  at  different  times.  The  learned  judge  was  of  that  opinion,  but 
received  the  verdict  convicting  the  defendant  in  a  penalty  for  concealing 
the  tea,  subject  to  the  opinion  of  the  court  upon  the  objection  stated.  In 
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this  case,  as  in  the  last,  there  was  no  evidence  that  the  defendant  knew 
the  snnipigled  tea  was  on  his  premises,  or  that  it  had  been  bought  for  him. 
His  book-keeper  and  clerk  were  shewn  to  be  both  perfectly  aware  of  the 
fact  of  the  tea  being  smuggled,  and  of  its  concealment.  The  defendant 
was  absent  from  home  at  the  tiine,  but  for  how  long  a  time  before  and  after, 
did  not  appear.  About  a  fortnight  before  this,  the  tea  had  been  seized 
which  was  the  subject  of  the  last  information;  and  this,  if  he  was  at 
home  in  the  mean  time,  might  have  put  him  on  his  guard,  supposing  him 
to  have  been  innocent  before.  On  the  other  hand,  it  was  sworn  by  the 
defendant's  clerk  that  the  tea  was  purchased  without  the  defendant's 
knowledge. 

Hervey^  for  the  defendant,  moved  to  have  a  verdict  entered  for  him, 
on  the  leave  reserved,  upon  the  objection  that  the  tea,  on  account  of 
which  this  verdict  was  rendered,  is  part  of  one  lot  of  goods  taken  to  the 
defendant's  premises  at  the  same  time,  and  in  respect  of  which  one  penalty 
has  been  already  recovered.  He  moved  also  for  a  new  trial  on  the  law 
and  evidence,  and  for  misdirection,  if  the  former  objection  should  fail, 
contending  that  the  fact  of  guilty  knowledge  was  not  established  against 
the  defendant,  and  was  not  submitted  to  the  jury  as  a  question  for  them 
to  determine.  He  also  moved  to  arrest  the  judgment  on  the  same  objec- 
tions to  the  information  as  in  the  other  case. 

In  The  Queen  v.  Easton,  which  was  a  similar  information, 

Richa7'ds  obtained  a  rule  nisi  to  arrest  the  judgment,  on  similar  grounds 
of  objection  to  those  taken  in  the  cases  against  Aumond. 

Sherivood,  S.  G.,  shewed  cause. 

Robinson,  C.  J. — As  to  the  motions  in  arrest  of  judgment,  the  infor- 
mations state  the  case  as  if  it  were  "  contrary  to  the  form  of  a  statute 
for  any  one  to  import  tea  into  this  province"  from  the  United  States  of 
America ;  in  other  words,  as  if  it  were  a  contraband  article  ;  but  we  are 
bound  to  notice  judicially  that  it  is  not  so;  that  it  may  legally  be  imported, 
provided  it  is  'done  as  the  statutes  direct;  that  is,  reported,  entered, 
duties  paid,  and  a  permit  obtained  to  land,  so  far  as  the  statutes  make 
these  acts  necessary.  In  alleging,  therefore,  that  this  tea  was  imported 
contrary  to  the  statute^  the  information  must  mean  that  something  w^as  done 
or  omitted,  contrary  to  the  statute,  which  made  the  importation  unlawful ; 
but  no  such  thing  is  stated.  If  the  informations  are  taken  to  mean,  that 
in  the  mere  act  of  importing  the  tea  at  aU,  the  persons  unknown  did  what 
was  illegal,  then  we  are  bound  to  say  that  they  allege  that  as  an  offence 
which  was  no  offence.  If,  on  the  other  hand,  they  mean  that  it  was 
imported  in  a  manner  prohibited  by  law,  then  the  particular  illegal  act 
should  have  been  specified.  The  precedents  of  informations  for  harbour- 
ing smuggled  goods  which  had  not  paid  the  duty,  run  uniformly,  so  far 
as  I  have  seen,  thus :  "  that  certain  merchants,  &c.,  did  on,  &c.,  import 
from  ports  beyond  the  seas  into  Great  Britain,  to  wit,  &c.,  in  a  certain 
ship,  &c.,  by  way  of  merchandize,  —  gallons  (for  instance)  of  brandy,  of  the 
value  of  — ,  the  same  brandy  being  at  the  time  of  the  said  importation 
thereof,  liable  to  the  payment  of  duties  of  customs  to  her  said  Majesty  ;  and 
that  the  said  merchants  unknown  did  afterwards,  to  wit,  at  —  aforesaid, 
unship  to  be  laid  on  land  the  said  brandy,  before  the  said  duties  of  cus- 
toms due  to  her  Majesty  for  the  same  were  first  paid  or  secured,  contrary 
to  the  form  of  the  statute,  by  means  whereof  the  said  brandy  became  and 
was  forfeited.    And  then  it  alleges  the  knowingly  harbouring.    It  is  true 
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that  at  the  conclusion  of  these  informations,  in  laying  the  scienter,  it  is 
said  that  the  defendants  harboured  the  tea,  "  well  knowing  that  the  same 
was  imported,  unshipped,  and  laid  upon  the  land,  no  entry  having  been 
made  of  the  same,  nor  warrant  granted  for  the  unlading  thereof,  and  the 
duties  chargeable  upon  the  said  goods  not  being  then  paid."  And,  it  may 
be  urged  that,  after  verdict,  it  is  enough  if  the  offence  is  alleged  suf- 
ficiently on  the  whole  record ;  but  I  doubt  if,  in  a  criminal  case,  the  stating 
that  the  defendant  well  knew  that  a  certain  fact  existed,  is  deemed 
equivalent  to  a  direct  assertion  that  the  fact  did  exist ;  or  rather,  whether 
it  dispenses  with  the  necessity  of  a  direct  statement  that  the  fact  existed. 
The  objection,  however,  that  the  substantive  charge  against  the  defendant 
in  this  information,  for  harbouring  and  concealing  the  goods,  does  not- 
charge  that  such  offence  of  harboring  and  concealing,  was  contrary  to  the 
statute,  is  clearly  fatal.  The  saying  that  by  means  thereof  and  hy  virtue 
of  the  statute,  the  defendant  became  liable  to  the  penalty,  does  not  supply 
the  place  of  the  assertion  that  the  act  was  committed  contrary  to  the 
statute.  It  is  the  statute  alone  that  makes  it  an  offence  ;  and  saying 
merely  that  the  statute  gives  a  right  to  the  penalty  is  not  enough.  The 
case  of  Lee  against  Clarke,  in  Error,  (a)  is  a  decisive  authority  on  that 
point,  and  fully  meets  this  case ;  and  Wells  v.  Iggulden,  (&)  confirms  and 
strengthens  that  decision.  The  latter  is  a  case  undistinguishable  from 
the  present.  It  is  our  opinion,  on  these  grounds,  that  judgment  must  be 
arrested  on  the  two  informations.  It  is  therefore  unnecessary  to  go  into 
the  questions  respecting  the  sufficiency  of  the  evidence,  or  the  correct- 
ness of  the  opinion  expressed  by  the  learned  judge  at  the  trial,  on  the 
necessity  of  the  jury  being  satisfied  upon  the  evidence  in  such  cases  that 
the  party  actually  had  knowledge  that  the  goods  were  liable  to  forfeiture, 
and  were  harboured  and  concealed  on  his  premises,  when,  as  in  this  case, 
the  acts  were  done  by  his  servants.  My  own  opinion  is,  that  the  jury 
should  have  been  directed  to  find  whether  on  the  evidence  they  believed 
that  the  defendant  did  know,  and  that  if  they  were  satisfied  that  he  did 
not  know,  they  could  not  legally  convict  him  on  this  statute,  because  the 
scienter  is  made  a  material  ingredient  in  the  offence  by  the  statute. 

Rules  absolute  to  arrest  judgment. 


McNab  v.  McDoNELI.. 

Where  in  assumpsit  for  the  non-payment  of  rent  according  to  agreement,  the 
defendant  pleaded  an  eviction  by  a  stranger,  who,  he  averred,  entered  under  a 
lawful  claim,  derived  through  and  under  the  plaintiff,  the  plea  was  held  bad 
on  general  demurrer,  because  it  did  not  shew  that  the  claim  might  not  have 
been  under  a  title  derived  from  the  tenant  himself. 

The  plaintiff  complains  of  the  defendant,  that  whereas,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  demise  and  let  to 
him  a  certain  messuage  or  tenement,  lands  and  premises,  with  the  appurte- 
nances, to  hold  the  same  to  the  defendant  for  the  space  of  three  years,  to 
commence  from  the  first  day  of  May  then  next  ensuing,  at  and  under  a  cer- 
tain yearly  rent,  to  wit,  the  yearly  rent  of  £30  of  lawful  money  of  the  province 


(a)  2  East.  332. 
2 


(6)  3  B.  &  C.  186. 
VOL.  II. 
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of  Canada,  payable  yearly,  to  wit,  on  the  first  day  of  May  in  each  and  every 
year,  he  (the  defendant)  then  promised  the  plaintiff  to  pay  him  during 
the  said  tenancy  the  said  yearly  rent  or  sum  of  X30,  on  the  said  first  day 
of  May  in  each  and  every  year.  And  the  plaintiff  avers  that  he,  con- 
fiding in  the  said  promise  of  the  defendant,  did  afterwards  demise  and  let 
to  the  defendant  the  said  messuage  or  tenement,  lands  and  premises,  with 
the  appurtenances,  to  hold  the  same  to  the  defendant,  for  the  said  term 
and  at  and  under  the  said  yearly  rent,  to  be  paid  as  aforesaid  ;  and  the 
said  tenancy  continued  from  the  first  day  of  May  in  the  year  aforesaid 
until  and  upon  the  first  day  of  May,  A.  D.  1844.  And,  although  after- 
wards, and  during  the  said  tenancy,  a  large  sum,  to  wit,  £60,  of  the  rent 
aforesaid,  for  two  years  of  the  said  tenancy  then  last  elapsed,  became  and 
was  due  and  payable  from  the  defendant  to  the  plaintiff,  yet  the  defendant 
hath  not  paid  the  said  last  mentioned  sum,  or  any  part  thereof. — To  this 
the  defendant  pleaded,  first,  that  the  plaintiff,  during  the  said  tenancy,  after 
the  expiration  of  the  first  year  thereof,  and  before  the  expiration  of  the  second 
year,  and  before  the  rent  for  the  said  second  year  accrued  due,  one  Story, 
lawfully  claiming  a  certain  parcel  of  the  said  land  and  premises,  by  virtue 
of  a  certain  right  and  title  thereto,  to  him  theretofore  made  and  derived 
by,  through  and  under  the  plaintiff,  with  force  and  arms,  &c.,  entered  by 
such  claim  on  the  said  last-mentioned  part  of  the  land  and  premises,  and 
then  and  there  evicted,  expelled  and  amoved  the  defendant  out  of  and 
from  the  said  last-mentioned  part  of  the  land  and  premises,  and  kept  and 
continued  him  so  evicted,  expelled  and  amoved  from  thence  until  at  and 
after  the  expiration  of  the  said  tenancy,  and  from  thence  hitherto.  Veri- 
fication. And  the  defendant  pleaded,  secondly,  as  to  £30,  parcel  of  the 
said  sum  of  £60,  that  the  said  sum  of  £30  is  sued  for  in  this  action  as 
the  rent  for  the  last  year  of  the  said  tenancy,  in  the  said  declaration  men- 
tioned :  and  the  defendant  further  saith,  that  during  the  said  tenancy, 
after  the  expiration  of  the  first  year,  and  before  the  expiration  of  the 
second  year  thereof,  one  Story,  lawfully  claiming  a  certain  parcel  of  the 
said  land  and  premises  in  the  said  declaration  mentioned,  by  virtue  of  a 
certain  right  and  title  thereto,  to  him  theretofore  made  and  derived  by, 
through  and  under  the  said  plaintiff,  with  force  and  arms,  &c.,  entered  by 
such  claim  on  such  last-mentioned  parcel  of  the  said  land  and  premises, 
and  then  and  there  evicted,  expelled  and  amoved  the  defendant  out  of 
and  from  the  said  last-mentioned  part  of  the  said  land  and  premises,  and 
kept  and  continued  him  so  evicted,  expelled  and  amoved  from  thence 
until  and  at  and  after  the  expiration  of  the  said  tenancy,  and  from  thence 
hitherto  ;  wherefore  the  defendant  afterwards,  and  at  the  expiration  of  the 
said  second  year  of  the  said  tenancy  removed  from  the  possession  of  the 
said  messuage  or  tenement,  and  the  residue  of  the  said  land  and  premises, 
with  the  appurtenances,  and  from  thence  hitherto  remained  and  continued 
out  of  the  possession  thereof  Verification. — To  the  first  plea  the  plain- 
tiff demurs  specially,  assigning  for  cause  that  the  said  plea  professes  to  be 
an  answer  to  the  whole  of  the  said  count,  and  pretends  to  excuse  the 
defendant  from  the  payment  of  the  sum  of  £60  therein  claimed  for  rent 
stated  to  be  due  to  the  plaintiff,  whereas  in  truth  and  in  fact,  it  is  ad- 
mitted by  the  same  plea  that  the  defendant  held  part  of  the  said  premises, 
and  used  and  enjoyed  the  same  for  the  term  in  the  said  count  mentioned, 
but  does  not  aver  the  payment  of  any  rent  whatever  for  that  part  of  the 
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said  premises,  neither  does  it  excuse  the  non-payment  of  rent  for  that  part 
of  the  premises  in  the  occupation  of  the  defendant ;  also  that  the  said 
plea  does  not  contain  any  sufficient  excuse  for  the  non-payment  of  rent ; 
also,  that  it  does  not  state  how  or  by  what  means  the  defendant  was 
evicted ;  also,  that  it  does  not  state  what  part  or  out  of  how  much  of  the 
said  premises  the  defendant  was  evicted,  or  what  right  one  Story  had  to 
evict  him ;  and  also,  that  the  said  plea  states  in  the  commencement  that 
the  plaintiff,  during  the  tenancy,  after  the  expiration,  &c.,  and  then  goes 
on  to  say,  one  Story,  lawfully  claiming,  &c.,  which  is  absurd  and  without 
sense.  To  the  second  plea  the  plaintiff  also  demurs  specially,  because 
the  said  plea  professes  to  be  an  answer  to  the  whole  of  the  said  count, 
whereas  the  plaintiff  claims  the  sum  of  £60  for  rent,  and  the  said  plea, 
in  truth  and  in  fact,  only  attempts  to  excuse  the  defendant  for  the  non- 
payment of  the  sum  of  £30,  parcel  only  of  the  sum  therein  claimed,  with- 
out confessing  and  avoiding,  or  attempting  to  excuse  the  non-payment  of 
the  remainder  of  the  sum  therein  claimed ;  also,  that  the  said  plea  is 
double,  and  attempts  to  put  in  issue  two  separate  and  distinct  answers  to 
the  said  first  count,  viz.,  the  eviction  of  the  defendant,  and  also  the  sur- 
render of  the  premises  by  the  defendant  to  the  plaintiff,  before  any  part  of 
the  sum  claimed  became  due ;  also,  that  the  plea  does  not  state  how  the 
defendant  was  evicted  from  the  premises,  whether  lawfully  or  not,  or  what 
right  and  title  Story  claimed  from  the  plaintiff ;  also,  that  the  said  plea 
admits  that  defendant  was  in  possession  and  occupation  of  the  premises 
or  part  thereof,  for  the  whole  second  year  of  the  tenancy,  but  also  states 
that  the  defendant  left  the  premises  at  the  commencement  of  the  second 
year,  and  long  before  the  eviction  of  the  defendant  from  any  part  of  the 
same ;  that  the  said  plea  does  not  state  out  of  what  or  how  much  of  the 
premises  defendant  was  evicted ;  that  the  said  plea  only  appears  to  be 
pleaded  to  the  sum  of  £30,  part  of  the  claim  (the  third  year's  rent),  but 
goes  on  to  shew  and  put  in  issue  divers  facts,  whereby  he  attempts  to  deny 
the  tenancy  for  any  part  of  the  two  years  for  which  the  rent  is  claimed, 
and  thereby  excuses  the  non-payment  of  any  part  of  the  sum  claimed : 
also,  that  the  said  plea  is  no  answer  to  the  said  first  count,  and  that  the 
same  is  in  other  respects  uncertain,  informal  and  insufficient.  Joinder  in 
demurrer. 

PhiUpotts,  in  support  of  demurrer. — The  title  paramount  should  be 
pleaded,  but  here  the  pleas  do  not  exclude  the  presumption  that  Story  may 
have  entered  under  a  title  derived  from  the  defendant  himself  The  plea 
is,  that  he  entered  under  a  lawful  claim  derived  through  and  under  the 
plaintiff;  but  if  he  entered  claiming  under  a  title  from  the  defendant,  he 
would  have  entered  as  the  defendant  has  pleaded,  as  a  title  derived  from 
the  tenant  himself  would  give  a  lawful  claim  through  and  under  the  plaintiff. 
In  a  plea  of  eviction,  it  must  be  shewn  that  the  eviction  has  been  by  para- 
mount title ;  (a)  and  if  it  does  not  appear,  it  is  a  good  ground  of  general 
demurrer.    The  first  plea  is  clearly  bad,  on  special  demurrer. 

Eccles^  for  the  defendant. — The  agreement  upon  which  the  plaintiff 
has  declared,  is  for  a  tenancy  for  three  years,  and  the  rent  claimed  is  for 
the  second  and  third  years,  but  during  this  period,  the  tenant  was  evicted 
from  a  part  of  the  premises,  and  immediately  he  ceased  to  be  liable  under 


(a)  1  Chit.  PI.  7  ed.  345;  Cases  Tem.  Hard.  371;  10  Co.  158;  Dyer,  56. 
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the  agreement,  though  he  might  be  sued  for  use  and  occupation.  This 
was  held  in  Stokes  v.  Hooper,  (a)  and  the  plea  in  this  case  was  framed 
on  that  authority.  It  is  not  necessary  that  it  should  be  shewn  how  the 
tenant  was  evicted,  but  it  is  admitted  that  it  must  be  shewn  to  have 
been  by  a  paramount  title  ;  and  laying  it  as  here  to  haVe  been  by  a  lawful 
title,  it  must  have  been  by  a  title  paramount  derived  from  the  plaintiff ;  if 
it  had  been  derived  from  the  tenant,  the  averment  could  not  have  been 
made  in  its  present  form. 

Robinson,  C.  J. — The  first  plea  we  think  is  bad,  on  special  demurrer, 
for  one  of  the  causes  assigned,  that  it  is  nonsensical,  not  stating  distinctly 
whether  it  was  the  plaintiff  or  Story  who  evicted  the  defendant.  But  it 
is  bad  also  for  the  more  substantial  reason  urged  as  fatal  on  general 
demurrer,  that  it  does  not  shew  that  the  eviction  was  by  one  having  an 
elder  title.  The  stating  merely  as  is  done  in  this  plea,  that  Story  entered 
under  a  lawful  claim  derived  through  and  under  the  plaintiff,  does  not 
shew  that  it  might  not  have  been  under  a  title  derived  from  the  tenant 
himself  after  the  lease,  for  that  would  have  been  a  lawful  title  derived 
through  and  under  the  plaintiff,  though  not  immediately  from  him,  and 
yet  such  an  eviction  would  furnish  no  ground  for  suspension  of  the  rent. — 
Browning  v.  Wright,  (b)  Brookes  v.  Humphreys,  (c)  The  other  plea  is 
also  in  our  opinion  bad,  for  the  same  reason,  that  it  does  not  shew  con- 
clusively that  the  evictor  did  not  enter  under  a  title  taken  immediately 
from  the  defendant  himself.  Stating  that  the  title  was  "derived  by, 
through,  and  under"  the  landlord,  does  not  import  that  it  came  directly 
from  him  to  the  person  evicting.  If  •  the  eviction  was  under  a  title  given 
by  the  defendant  himself,  snch  title  might  truly  be  said  to  be  a  title 
derived  by,  through,  and  under  the  plaintiff,  and  yet  the  evictor  might 
have  been  lawfully  claiming  under  it  as  the  plea  avers. 

Judgment  for  plaintiff. 
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Before  Mr.  Justice  Jones. 


Hughes  v.  Hamllton  et  al. 

Where  a  defendant  moved  to  set  aside  an  alias  writ  for  want  of  an  original  to 
warrant  it,  and  his  affidavit  did  not  shew  that  no  original  writ  had  issued,  his 
rule  was  discharged  with  costs. 

If  a  rule  is  discharged  on  a  preliminary  objection,  such  as  an  error  in  the 
entitling  of  an  affidavit,  &c.,  costs  will  not  be  allowed;  but  if  the  objection  is  to 
the  sufficiency  of  the  materials  on  which  the  rule  has  been  moved,  the  rule  will 
be  discharged  with  costs. 

Eccles  obtained  a  rule  nisi  to  set  aside  the  alias  writ  of  testatum  capias 
ad  respondendum  served  on  Hamilton,  one  of  the  defendants,  on  the 


(a)  3  Camp.  514.  (6)  2  B.  &  P.  14.  (c)  5  Bmg.  N.  C.  55. 
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ground  that  there  was  no  original  writ  issued  to  warrant  it,  or  to  set  aside 
the  service  on  another  objection,  which  it  is  not  material  to  state,  as 
there  was  no  discussion  upon  it. 

The  affidavit  of  Hamilton  was  filed,  in  which  he  swore  that  he  had 
been  served  with  the  alias  writ  annexed,  and  that  he  had  not  been  served 
with  any  other  writ  or  paper  in  the  cause  since  the  last  Easter  Term. 
To  this  affidavit  was  annexed  a  rule  of  court  setting  aside  a  writ  of  ca. 
re.,  in  a  suit  between  these  same  defendants  and  John  Hughes,  theplain- 
tiflTs  name  in  this  rule  and  the  alias  writ  being  David  John  Hughes,  and 
there  was  an  affidavit  also  annexed  stating  that  that  rule  to  set  aside  the 
ca.  re.  had  been  obtained  the  last  term. 

J.  Hillyard  Cameron  shewed  cause. — The  rule  must  be  discharged,  as 
there  is  nothing  whatever  before  the  court  to  shew  that  an  original  writ 
has  not  issued ;  and  a  party  coming  into  court  to  object  to  a  proceeding 
for  irregularity,  must  take  care  that  the  materials  on  which  his  application 
is  founded  are  sufficient.  The  affidavit  of  the  defendant,  Hamilton,  says 
that  he  has  been  served  with  no  other  writ  or  paper  in  the  cause  since 
last  Easter  Term,  but  it  is  not  necessary  that  he  should  have  been  served ; 
if  he  had  been  served  with  an  original,  the  presumption  would  be  that 
there  was  no  necessity  for  an  alias ;  and  the  very  reason  why  the  alias  has 
issued  may  have  been  because  the  original  was  not  served  at  all,  or  not 
served  properly.  The  rule  of  last  term  cannot  remove  this  objection,  as 
it  does  not  appear  to  have  been  made  in  this  cause.  The  rule  too  should! 
be  discharged  with  costs,  as  this  is  not  a  mere  preliminary  objection  to 
the  entitling  of  an  affidavit,  but  one  against  the  very  groundwork  of  the 
defendant's  application,  and  when  the  objection  is  of  that  nature  costs 
will  be  allowed ;  at  any  rate  the  costs  are  in  the  discretion  of  the  court, 
and  in  a  case  of  this  nature  they  ought  not  to  be  refused. — Harris 
Matthews,  (ct) 

Eccles,  in  reply. — The  rule  cannot  be  supported,  but  it  ought  to  be 
discharged  without  costs ;  as  the  practice  has  been  always  to  refuse  costs 
when  the  party  applying  to  set  aside  a  proceeding  for  irregularity  is  turned 
round  upon  a  mere  preliminary  objection. 

Jones,  J. — The  rule  must  be  discharged,  and  with  costs.  The  objec- 
tion is  not  merely  to  some  slight  informality  in  the  form  of  the  defendant's 
affidavits  or  rule,  but  shews  a  substantial  defect  in  the  materials  on  which 
the  defendant's  application  is  founded.  Under  such  circumstances,  costs 
ought  not  to  be  refused.  Rule  discharged,  with  costs. 


In  EE  ThIBKELL  ET  Ali. 

Semble  :  Where  parties  executed  articles  of  agreement  to  refer  to  arbitration, 
and  the  articles  contained  no  clause  to  make  the  submission  a  rule  of  court, 
but  by  a  subsequent  instrument  some  months  afterwards  such  a  clause  was 
introduced,  that  such  a  submission  could  not  be  made  a  rule  of  court  under 
the  statute. 

If  the  time  for  making  an  award  has  been  enlarged  by  the  arbitrators,  such 
enlargement  must  be  specified  in  the  rule  of  court  on  the  submission,  on  an 
application  to  set  aside  the  award. 

In  this  matter  the  parties,  Joseph  Thirkell,  Thomas  Masson  and  George 
Strachan,  co-partners  in  business,  by  articles  of  agreement,  dated  the  8th 


(a)  4  Dowl.  608. 
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August,  1844,  agreed  to  submit  all  matters  in  difference  to  the  award 
of  John  Counter  and  William  Craig,  and  such  third  person  as  they  might 
choose,  so  as  the  said  award  should  be  made  by  the  15th  October  then 
next  ensuing.  The  arbitrators  appointed  Charles  Heath  as  the  third 
arbitrator.  On  the  25th  September,  by  indorsement  on  the  articles  of 
submission,  the  time  for  making  the  award  was  extended  to  15th  Novem- 
ber, and  from  time  to  time  to  18th  February,  1845  ;  and  on  the  27th 
January,  1845,  an  indorsement  was  made  on  the  articles,  under  the  hands 
and  seals  of  the  parties,  by  which  they  agreed  that  the  submission  between 
them  should  be  made  a  rule  of  court,  no  such  agreement  or  consent  being 
contained  in  the  original  submission.  On  the  18th  February,  the  arbi- 
trators made  their  award,  and  in  Easter  Term  last,  the  original  submission 
was  made  a  rule  of  court ;  but  the  indorsement,  by  which  the  agreement 
to  make  the  submission  a  rule  of  court  was  shewn,  was  not  set  out  in  the 
rule,  nor  were  the  several  enlargements  of  the  time  for  making  the  award 
mentioned  or  specified  in  the  rule.  This  rule  was  taken  out  by  Mr. 
Breakenridge,  as  counsel  for  Thirkell,  in  whose  favour  the  award  was  made, 
for  the  purpose  of  proceeding  upon  the  award  by  attachment.  During 
the  same  term  Masson  and  Strachan  obtained  rules  nisi,  returnable  the 
first  day  of  this  term,  to  set  aside  the  award  on  several  grounds.  Against 
these  rules 

J.  Hillyard  Cameron  now  shewed  cause. — There  is  a  preliminary  ob- 
jection to  these  rules,  which  will  save  the  necessity  of  examining  the 
voluminous  affidavits  that  have  been  filed.  The  original  submission  con- 
tains no  agreement  of  the  parties  that  their  submission  shall  be  made  a 
rule  of  court ;  and,  without  that  condition,  the  statute  of  9  &  1 0  Will.  III.  ch. 
15  would  not  operate  upon  it.  But,  it  may  be  urged,  that  the  indorsement 
in  January  of  such  an  agreement  is  sufficient ;  but  it  will  not  be  found  to 
be  so,  as  the  words  of  the  statute  are  express  "  that  it  shall  and  may  be 
lawful  to  agree  that  their  submission  shall  be  made  a  rule  of  court,  &c., 
and  to  insert  such  agreement  in  their  submission  or  the  condition  of  the 
bond  or  promise  whereby  they  oblige  themselves  respectively  to  submit  to  the 
awarder  umpirage  of  any  person  or  persons ;  which  agreement  being  so  made 
and  inserted  in  their  submission  or  promise,  or  condition  of  their  respec- 
tive bonds,  shall  or  may,  upon  producing  an  affidavit  thereof  made  by  the 
witnesses  thereto,  or  any  one  of  them,  in  the  com't  in  which  the  same  is 
agreed  to  be  made  a  rule,  and  reading  and  filing  the  said  affidavit  in  court, 
be  entered  of  record  in  such  court."  In  both  Watson's  and  Caldwell's 
treatises  on  awards,  such  an  agreement  as  is  shewn  here  is  stated  not  to  be 
within  the  statute,  and  Lord  Raymond,  675,  seems  conclusive  upon  the 
point.  The  rule  of  court  is  also  wrong,  as  it  does  not  contain  any  refer- 
ence to  the  various  enlargements  that  have  taken  place,  and  they  ought 
to  be  noticed  in  the  rule. 

Kirkpatrich  and  Campbell^  of  Kingston,  supported  the  rule. — The 
agreement  is  sufficient  to  bring  the  case  within  the  terms  of  the  statute, 
and  the  counsel  for  Thirkell  ought  not  to  be  heard  on  the  other  ground 
of  objection,  as  the  rule  was  moved  by  themselves,  and  they  are  now 
taking  advantage  of  their  own  mistake. 

Jones,  J. — It  appears  from  the  several  cases  on  the  subject,  that  the 
consent  to  make  the  submission  a  rule  of  court  must  be  contained  in  the 
submission  itself ;  and  it  is  extremely  doubtful  whether  a  subsequent  con- 
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sent,  such  as  has  been  shewn  in  this  case,  is  within  the  statute,  the  words 
■of  which  are  very  explicit;  and  Lord  Holt  says  in  Lord  Raymond  675, 
*'  consent  to  make  a  submission  a  rule  of  court  must  be  in  the  submission, 
for  no  subsequent  consent  would  be  within  the  act."  But  here  the  sub- 
sequent submission  is  not  set  out  in  the  rule  of  court,  and  therefore  no 
authority  whatever  appears  to  be  given  to  the  court.  The  rule  is,  in  my 
opinion,  a  nullity ;  if  it  were  a  mere  irregularity,  the  only  way  in  which 
advantage  could  be  taken  of  the  defect  of  authority,  would  be  by  moving 
to  set  aside  the  rule.  These  rules  nisi  must,  therefore,  be  discharged ; 
but,  as  the  submission  was  made  a  rule  of  court  by  the  counsel  of  the 
party  now  resisting  the  setting  aside  of  the  award,  they  will  be  discharged 
without  costs. 

Rule  discharged  without  costs. 


In  he  McMullen  and  Cayley. 

"Where  one  of  the  parties  to  a  reference  requires  the  arbitrators  to  examine  wit- 
nesses, which  they  refuse  to  do,  the  award  will  be  set  aside,  although  it  be 
shewn  that,  before  the  submission  was  signed,  the  arbitrators  informed  the 
parties  that  they  would  not  allow  either  of  them,  or  their  attornies  or  agents, 
to  be  present  at  their  investigations. 

G.  Duggan  obtained  a  rule  nisi  to  set  aside  the  award  made  in  this  matter 
against  McMullen,  on  several  grounds,  the  principal  of  which  was,  that 
the  arbitrators  had  refused  to  examine  several  witnesses  on  behalf  of 
McMullen,  whom  he  was  ready  to  produce  before  them.  It  appeared 
that  McMullen  had  rented  a  warehouse  and  wharf  from  Cayley,  and  had 
had  various  transactions  with  him  connected  therewith  ;  and  differences 
having  arisen  between  them,  at  the  suggestion  of  Cayley,  Williamson  (one 
of  the  arbitrators)  a  clerk  in  the  office  of  Messrs.  Gamble  &  Boulton, 
Mr.  Cayley's  solicitors,  was  appointed  to  examine  the  books,  and  adjust 
the  accounts.  The  books  having  been  kept  in  a  very  loose  and  unsatis- 
factory manner,  Williamson  found  that  he  could  not  settle  the  accounts 
after  several  examinations,  and  McMullen  proposed  to  Cayley  that  all  the 
matters  in  dispute  should  be  referred  to  Williamson  and  T.  D.  Harris ; 
and,  Cayley  having  agreed  to  this  proposal,  arbitration  bonds  between  the 
parties  were  prepared  accordingly.  Before  the  execution  of  these  bonds, 
however,  McMullen  was  informed  by  the  arbitrators  that  they  should 
proceed  to  investigate  the  matters  in  difference  without  the  attendance  of 
the  parties,  or  their  attornies  or  agents  before  them  ;  but  nothing  was 
said  about  the  examination  of  witnesses.  After  the  execution  of  the 
bonds,  and  on  the  day  on  which  it  was  understood  that  the  arbitrators 
intended  proceeding  in  the  matter,  McMullen  attended  with  several  wit- 
nesses, whom  he  desired  to  have  examined  in  support  of  his  account ;  but 
he  was  informed  by  Mr.  Harris  that  they  should  proceed  with  the  reference 
by  an  investigation  of  the  books  without  examining  his  witnesses,  unless 
they  required  evidence,  when  they  would  give  him  notice.  The  arbitra- 
tors did  not  examine  any  witnesses  on  either  side,  but  made  up  their 
award  from  an  inspection  of  the  books  alone. 

J.  L.  Robinson  shewed  cause,  and  contended  that  McMullen  had 
allowed  the  arbitration  to  proceed  with  a  full  knowledge  of  the  course 
that  the  arbitrators  intended  to  pursue,  and  could  not  now  object  to  it. 
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Before  the  bonds  of  submission  were  signed,  he  received  an  intimation 
that  the  arbitrators  would  exclude  the  parties  from  their  investigation ; 
and  he  must  therefore  have  been  aware  that  the  arbitrators  intended  to 
proceed  upon  an  examination  of  the  books  alone,  which  had  been  already 
investigated  by  one  of  them,  with  McMullen's  own  assistance.  The  case 
was  different  from  the  ordinary  cases  that  were  to  be  found  in  the  books 
on  the  examinaticn  of  witnesses,  as  McMullen's  own  consent  to  the  course 
of  proceeding  adopted  should  be  considered  as  an  approval  of  the  suffi- 
ciency of  the  evidence  upon  which  the  award  was  founded,  particularly  as 
it  appears  from  the  affidavits  that  the  claims,  which  the  witnesses  were  to 
substantiate,  were  allowed  by  the  arbitrators. 

Jones,  J. — Arbitrators  are  the  judges  selected  by  the  parties,  and  the 
mode  of  proceeding  must  be  left  to  themselves,  and  when  each  party  has 
an  equal  chance  the  court  will  not  interfere  to  set  aside  the  award — 
Hewlett  et  al.  v.  Laycock  et  al.  (a) ;  so  that  in  the  exclusion  of  the  parties 
neither  could  complain,  and  more  particularly  is  McMullen  restrained 
from  complaining,  as  he  was  informed  before  he  executed  the  bond  of 
submission  that  the  parties  would  be  so  excluded.  Nothing,  however, 
seems  to  have  been  said  then  of  the  exclusion  of  witnesses ;  and  I  think 
the  refusal  of  the  arbitrators  to  examine  them,  when  they  were  afterwards 
requested  to  do  so  by  McMullen,  was  irregular,  and  that  it  is  not  sufficient 
to  say  that  their  examination  would  not  have  affected  the  result,  or  that 
the  claims  or  a  portion  of  them  to  which  the  testimony  of  his  witnesses 
was  said  to  be  applicable,  were  allowed  him.  Want  of  notice  to  the 
parties  of  the  meetings  of  the  arbitrators,  or  examining  witnesses  in  the 
absence  of  one  of  the  parties,  is  an  irregularity  for  which  the  courts  will 
set  aside  an  award,  without  any  corruption  or  improper  motive  being 
imputed  to  the  arbitrators,  although  in  Morris  v.  Reynolds,  (Jb)  where 
the  arbitrators  proceeded  without  giving  the  party  complaining  of  the 
award  time  to  be  heard  or  to  produce  a  witness.  Holt,  C.  J.,  says,  "The 
arbitrators  being  judges  of  the  parties  own  choosing,  the  party  shall  not 
come  and  say  that  they  have  not  done  him  justice,  and  put  the  court  to 
examine  it."  In  Pepper  v,  Graham,  (c)  the  arbitrators  having  proceeded 
on  the  reference,  informed  the  defendant,  who  was  present  at  the  meeting, 
that  they  would  suspend  their  proceedings  until  some  books  of  account 
had  been  referred  to,  and  having  afterwards  made  an  award  in  his  absence 
without  examining  such  books,  the  court  set  aside  the  award,  holding,  that 
if  the  arbitrators  considered  it  unnecessary  to  inspect  the  books,  the 
defendant  should  have  had  notice  of  it.  In  Bedington  v.  Southall,(c?)  it  was 
decided  that  all  the  witnesses  of  the  party  against  whom  the  award  was 
given  not  having  been  examined,  and  in  his  presence,  the  award  should 
be  set  aside.  In  an  anonymous  case  in  2  Chit.  44,  an  award  was 
set  aside  under  the  following  circumstances.  After  an  action  brought 
for  repairing  a  house,  &c.,  the  matters  in  difference  had  been  referred  to 
arbitrators,  who  made  their  award  upon  a  view  of  the  premises,  without 
calling  the  parties  before  them;  Lord  EUenborough,  C.  J.,  said,  that 
although  the  premises  might  almost  tell  their  own  tale,  yet  there  might  be 
other  facts  which  should  be  inquired  into,  such  as  payments  by  the  party, 
or  excuses  for  not  repairing,  &c.  So  here,  the  books  would  best  speak 
for  themselves,  but  there  might  be  other  claims,  which  the  party  could 


(a)  2  C.  P.  574.     (b)  1  Salk.  73.      (c)  4  Moore,  148.     (</)  4  Price,  232. 
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insist  upon,  or  he  might  desire  to  disprove  the  claims  of  the  opposite 
party  by  the  witnesses  offered  for  examination.  In  Phipps  v.  Ingraham,  (a) 
the  arbitrator  said  it  was  no  use  examining  witnesses,  having  himself 
inspected  a  phaeton,  respecting  which  the  reference  was  made.  The 
court  determined  that  the  arbitrator  was  bound  to  hear  the  witnesses 
whom  the  plaintiff  offered ;  and  because  they  were  not  examined,  set  aside 
the  award  which  had  been  made  in  favour  of  the  defendant;  Lord 
Abinger  observing,  that  there  was  no  imputation  on  the  arbitrator's  cha- 
racter, but  that  he  was  bound  to  examine  the  plaintiff's  witnesses.  Here 
there  has  been  an  u'regularity  of  the  same  kind  on  the  part  of  the  arbi- 
trators, and  I  am  of  opinion  that  the  award  must  therefore  be  set  aside, 
Mr.  McMullen  consenting,  as  he  has  offered  to  do,  to  another  reference. 

Rule  accordingly. 


GosLiN  V.  Tune. 

A  sheriff  cannot  be  relieved  from  the  effect  of  an  adverse  claim,  under  the  Inter- 
pleader Act,  if  lie  has  not  seized  the  goods  which  are  the  subject  of  the  claim, 
in  execution. 

J.  Hillyard  Cameron  ho^di  obtained  a  rule  nisi  on  behalf  of  the  sheriff 
of  the  Brock  District,  calling  on  the  plaintiff  and  claimant  of  certain  goods 
to  come  in  under  the  Interpleader  Act,  to  establish  their  respective  rights, 
on  an  affidavit  shewing  that  an  execution  against  the  goods  of  the 
defendant  at  the  suit  of  the  plaintiff  had  been  placed  in  the  sheriff's 
hands,  and  that  when  he  was  about  to  seize  certain  goods  as  the  property 
of  the  defendant,  they  were  claimed  by  his  son,  who  threatened  proceed- 
ings, and  in  consequence  the  sheriff  did  not  proceed,  but  now  applied  to 
the  court. 

Crawford  shewed  cause  for  the  plaintiff,  and  urged  that  it  was  not  a 
case  within  the  statute,  as  no  seizure  had  been  made  by  the  sheriff.  The 
cases  under  the  statute  are  all  collected  in  1  U.  C.  Jurist,  44,  and  Hol- 
ton  v.  Guntrip,  (6)  is  directly  in  point ;  and  as  the  plaintiff  has  been 
unnecessarily  brought  before  the  court,  the  rule  ought  to  be  discharged 
with  costs  against  the  sheriff. 

J.  Hillyard  Cameron,  in  support  of  the  rule. — The  case  of  Holton  v. 
Guntrip  is  admitted  to  be  in  point,  but  still  there  is  much  room  for  argu- 
ment on  the  statute,  the  words  of  which  are  "  when  any  such  claim  shall 
be  made  to  any  goods  or  chattels  taken  or  intended  to  he  taken  in  execu- 
tion, &c. ;"  these  goods  were  intended  to  be  taken,  but  for  the  interference 
of  the  claimant.  If,  however,  the  rule  should  be  discharged,  the  sheriff 
ought  not  to  be  made  to  pay  the  costs,  as  he  had  reason  to  believe  that 
the  statute  was  applicable  to  the  case. 

Jones,  J. — There  cannot  be  an  interpleader  unless  the  sheriff  is  in  pos- 
session of  the  goods,  because  in  such  case  he  cannot  deliver  them  to  either 
one  party  or  the  other ;  and  the  intention  of  the  statute  was,  to  give  the 
sheriff  relief  where  there  was  an  adverse  claimant  to  the  goods  on  their 
seizure.    The  point  is  not  a  new  one,  having  been  already  expressly 


(a)  3  DowL  699. 
2a 


(6)  6  Dowl.  130. 
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adjudged  in  the  case  referred  to  in  the  argument,  and  in  other  cases,  and 
as  the  sheriff  has  unnecessarily  brought  the  plaintiff  into  court,  his  rule 
must  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Leahy  v.  Loucks. 

Since  the  new  rules,  it  is  irregular  to  rule  a  plaintiff  to  enter  the  issue,  the  proper 
course  is,  to  demand  a  similiter,  and  if  it  be  not  given,  to  sign  judgment  of 
non  pros. 

Read  obtained  a  rule  nisi  to  set  aside  the  rule  which  had  been  taken 
out  by  the  defendant  in  this  cause  to  enter  the  issue,  contending,  that 
since  the  new  rules,  the  similiter  might  be  added  as  a  matter  of  course, 
and  that  if  the  plaintiff  did  not  join  issue  on  the  defendant's  pleading,  he 
might  be  compelled  to  do  so  by  a  demand  of  a  similiter,  and  if  it  was  not 
entered,  judgment  of  non  pros,  might  be  signed.  He  cited  Wilks  v.  Dodd,(a) 
Hodges  V.  Diley.  (h) 

Crooks  shewed  cause. 

Jones,  J. — The  plaintiff  cannot  be  ruled  to  enter  the  issue,  since  the 
Dew  rules,  but  the  course  to  be  adopted  is,  to  demand  a  similiter,  and  if  none 
is  given,  sign  judgment  of  non  pros. ;  as  this  however  is  a  new  point  in  this 
court,  I  make  the  rule  absolute  without  costs. 

Rule  absolute,  without  costs. 


Bates  v.  McMahon. 

Where  a  rule  nisi  is  moved  to  set  aside  the  service  of  process,  on  grounds  dis- 
closed in  affidavits  filed,  and  the  irregularity  complained  of  is  in  the  copy  of 
process  annexed  to  the  affidavits  filed,  and  does  not  appear  in  the  affidavits 
alone,  the  rule  will  be  discharged. 

G.  Duggan  obtained  a  rule  nisi  to  set  aside  the  service  of  process  in 
this  cause,  "  on  grounds  disclosed  in  affidavits  filed." 

Crawford  shewed  cause,  and  objected  that  there  was  no  cause  of  irregu- 
larity apparent  on  the  examination  of  the  affidavits,  but  that  the  objection, 
if  any,  was  to  the  copy  of  the  writ  annexed  to  the  affidavits,  and  he  con- 
tended, on  the  authority  of  several  adjudged  cases  in  this  court,  that  the 
copy  of  process  could  not  be  looked  at,  as  it  was  not  referred  to  in  the 
rule  nisi. 

Jones,  J. — The  rule  nisi  is  insufficient,  and  must  be  discharged,  but 
without  costs. 

Rule  discharged. 


COLQUHOUN  ET  AL.  V.  CoNNELL. 

Under  the  testatum  writ  act,  a  plaintiff  cannot  issue  a  testatum  writ  in  an  outer 
district  to  the  Home  District,  and  issue  an  alias  from  the  Home  District,  on 
filing  the  original  there,  as  all  the  proeeedings  must  be  carried  on  in  the  same 
office. 

G.  Dvggan  obtained  a  rule  nisi  to  set  aside  the  alias  testatum  writ  of 
capias  ad  respondendum  in  this  cause,  and  the  arrest  of  the  defendant 


(a)  3  Scott.  769. 


(b)  7  Dowl.  555. 
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thereon,  on  the  grounds  disclosed  in  affidavits,  that  the  plaintiffs  had 
commenced  proceedings  by  issuing  a  testatum  writ  of  capias  from  the 
Eastern  District  to  the  Home  District,  and  on  a  return  of  non  est  to  that 
writ,  an  alias  was  issued  from  the  office  of  the  clerk  of  the  crown  in  the 
Home  District,  without  any  affidavit  of  debt  being  filed  there,  or  any  other 
papers  in  the  cause  except  the  original  writ. 
Brough  shewed  cause. 

Jones,  J. — A  testatum  writ,  under  the  late  statute,  may  issue  from  any 
district,  but  in  such  case,  all  the  proceedings  thereon  must  be  had  in  that 
district.  The  first  testatum  cannot  be  returned  to  the  Home  District 
office,  or  any  other  office,  except  that  from  which  it  was  issued,  and  an 
alias  be  taken  out  thereon,  more  particularly  in  a  bailable  case,  where 
there  is  no  affidavit  filed  to  warrant  the  alias  writ. 

Rule  absolute. 

Sewell  v.  Drat. 

A  writ  of  capias  ad  satisfaciendum  cannot  be  issued,  since  the  Insolvent  Act, 
upon  an  affidavit  filed  under  the  former  law  at  the  commencement  of  the  suit 

Charles  Robinson  obtained  a  rule  nisi  to  set  aside  the  writ  of  capias  ad 
satisfaciendum  issued  in  this  cause,  and  the  arrest  of  the  defendant  thereon, 
on  grounds  disclosed  in  affidavits  filed,  which  shewed  that  before  the 
insolvent  law,  8  Vic.  ch.  48,  was  passed,  the  plaintiff  had  made  an  affi- 
davit, in  the  form  used  before  that  act,  to  arrest  the  defendant  on  mesne 
process;  that  he  afterwards  obtained  judgment,  and  without  making  any 
new  affidavit,  issued  a  writ  of  capias  ad  satisfaciendum,  and  arrested  the 
defendant  upon  it  after  the  act  came  into  operation. 

Sullivan  shewed  cause. — The  arrest  has  been  properly  made,  as  the 
plaintiff  has  proceeded  according  to  the  very  words  of  the  statute.  The 
forty-fourth  clause  of  the  statute,  after  stating  the  forai  of  affidavit  to  be 
used  in  cases  of  arrest  on  mesne  process  thereafter,  proceeds,  "and  in  all 
cases  in  which  the  party  has  been  held  to  special  bail,  it  shall  not  be 
necessary  to  make  or  file  any  further  or  other  affidavit,  before  suing  out  a 
capias  ad  satisfaciendum,  upon  a  judgment  obtained  in  the  same  action ; 
but  when  the  party  has  not  been  held  to  special  bail,  a  writ  of  capias  ad 
satisfaciendum  may  issue  after  judgment  upon  an  affidavit  of  the  same 
form  as  is  hereby  required  to  be  made,  for  the  purpose  of  suing  out  a 
capias  on  mesne  process,  or  upon  affidavit  by  the  plaintiff,  his  servant,  or 
agent,  that  he  hath  reason  to  believe  that  the  defendant  hath  parted  with 
his  property,  or  made  some  secret  or  fraudulent  conveyance  thereof,  in 
order  to  prevent  its  being  taken  in  execution."  Here  the  defendant  has 
been  held  to  special  bail,  and  therefore  no  new  affidavit  is  necessary,  the 
very  words  of  the  act  shewing  conclusively  that  the  arrest  may  be  made 
under  these  circumstances. 

Rohinson,  in  support  of  the  rule. — The  evident  intention  of  the  act  is, 
to  provide  for  cases  of  arrest  on  final  process  made  after  the  passing  of 
the  act,  as  by  the  former  statute  arrest  in  execution  was  abolished 
altogether.  It  could  not  be  the  intention  of  the  legislature  that  an  affi- 
davit made  before  the  act  should  have  the  effect  of  authorizing  an  arrest 
in  execution,  when  no  arrest  could  be  made  in  execution  when  the  affi- 
davit was  sworn  to.  The  spirit  of  the  statute  is  violated,  and  the  defen- 
dant ought  to  be  discharged  from  custody. 
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Jones,  J. — Although  the  defendant  acted  according  to  the  letter  of 
the  law,  I  think  that  he  has  not  acted  according  to  its  spirit ;  and  as  a 
liberal  construction  should  be  given  to  the  statute  in  favour  of  liberty,  I 
make  the  rule  absolute,  but  without  costs,  and  on  the  defendant  consent- 
ing to  bring  no  action. 

Rule  accordingly. 


QUEEN'S  BENCH. 
TRINITY  TERM,  9  VICTORIA. 


Present, — The  Chief  Justice, 
Mb.  Justice  McLean, 
Mr.  Justice  Hagekman. 

Mb.  Justice  Jones  sitting  in  the  Practice  Court. 

Mb.  Justice  Macaulay  returned  from  England  during  this  term,  and 
heard  arguments  in  some  cases  in  the  second  week  of  term,  but  did  not 
deliver  judgment  in  any  of  the  following  cases. 


Davis  v.  Moobe  et  al. 

Commissioners  of  the  Court  of  Requests  under  the  old  Court  of  Requests  Act, 
who  had  given  judgment  in  a  matter  beyond  their  jurisdiction,  Held  not  to 
be  liable  for  a  seizure  committed  under  an  execution  issued  on  the  judgment  by 
the  judge  of  the  District  Court,  under  the  Division  Court  Act;  Held,  also,  that 
the  baiUff  who  made  the  seizure  was  not  liable,  though  it  was  necessary  that  his 
defence  should  be  pleaded  specially,  as  there  was  no  privilege  of  giving  the  spe- 
cial matter  in  evidence  under  the  general  issue,  under  the  Division  Court  Act, 
or  the  1  Vic.  ch.  16 ;  but  qucere,  whether  he  does  not  come  within  the  provisions 
of  the  English  statute  21  Jac.  1  ch.  12.  A  verdict  in  trespass  against  four,  was 
allowed  to  stand  in  favour  of  three  defendants,  and  a  new  trial  was  granted 
in  favour  of  the  fourth. 

Trespass  quare  clausum  fregit.  2nd  count,  for  taking  goods.  The 
action  is  against  four,  Lister,  Moore,  Weir,  and  Whitehead.  Lister  pleads 
general  issue,  by  statute ;  2ndly,  to  second  count,  denies  that  the  goods 
were  plaintiff's.  Moore,  Weir,  and  Whitehead  plead  general  issue  by 
statute ;  2ndly,  Statute  of  Limitations  ;  3rd,  to  second  count,  denying 
that  the  goods  were  the  plaintiff's.  Plaintiff  joins  issue  on  all  the  pleas. 
Verdict  for  the  defendants  on  the  issue  to  the  first  count,  and  for  the 
plaintiff  on  the  second  count,  and  1 3Z.  1 05.  6c?.  damages. 

Crawford  obtained  a  rule  nisi  to  enter  verdict  on  leave  reserved  at  the 
trial,  for  Moore,  Weir,  and  Whitehead,  and  for  a  new  trial  as  to  Lister, 
on  the  ground  that  the  verdict  against  him  is  contrary  to  law  and  evi- 
dence, and  for  misdirection,  or  on  payment  of  costs  with  leave  to  file  a 
special  plea.    The  case  is  this  :  The  plaintiff  had  sued  one  Ives,  in  the 
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Court  of  Requests,  for  a  division  of  the  district  of  which  Moore,  White- 
head and  Weir  were  commissioners  under  the  statute  then  in  force.  Ives 
and  advanced  a  sum  which  exceeded  the  plaintiff's  demand,  viz.,  61.  Is.  Id, 
it  was  allowed  him,  although  the  principal  item  was  one  which  was  clearly 
not  within  their  jurisdiction,  being  for  consequential  damages  occasioned 
to  Ives  by  Davis  not  repairing  his  mill- dam,  by  which  Ives  lost  three 
barrels  of  pork,  in  transporting  it  down  the  Grand  River,  The  commis- 
sioners gave  judgment  for  Ives,  in  the  case  for  the  excess  of  his  set-ofF 
above  the  plaintiffs  demand,  in  which  they  seem  to  have  exceeded  their 
jurisdiction.  No  execution  was  ever  issued  by  them  on  this  judgment. 
When  the  Division  Court  Act  came  into  force,  ail  the  papers,  &c.  of 
the  late  commissioners  were,  under  the  general  provisions  of  that  law, 
placed  in  the  hands  of  the  judge  of  the  District  Court,  and  he  finding 
the  judgment  recorded,  issued  a  warrant  upon  it  at  the  request  of  the 
person  to  whom  the  judgment  had  been  assigned,  not  being  aware  of  the 
illegality  of  the  judgment,  and  on  this  warrant,  the  defendant.  Lister, 
seized  the  plaintiff's  goods,  and  sold  them.  It  was  objected,  at  the  trial, 
that  there  was  no  ground  for  suing  the  three  commissioners,  because  they 
did  nothing  more  than  give  an  erroneous  or  illegal  judgment ;  they  issued 
no  execution  upon  it ;  that  was  the  act  of  another,  done  at  a  time  when 
they  had  ceased  to  have  any  authority  or  controul  over  the  proceedings. 
Ecclcs  shewed  cause. 

Robinson,  C.  J. — We  are  of  opinion  that  the  defendants,  Moore, 
Whitehead,  and  Weir,  are  entitled  to  a  verdict ;  they  neither  committed 
the  trespass  complained  of  in  the  second  count,  that  is,  the  seizing  and 
selling  the  plaintiff's  goods,  nor  authorized  any  one  else  to  do  it.  The 
utmost  that  can  be  said  is,  that  if  they  had  not  given  the  illegal  judg- 
ment, no  such  writ  would  have  issued ;  but  that  is  stating  a  consequen- 
tial damage.  The  case  cited  of  Scott  v.  Shepherd,  3  Wils.  403,  is  not 
analogous ;  there  the  person  who  threw  the  squib,  imparted  the  actual 
force  which  occasioned  the  injury.  Clearly  the  commissioners  were  not 
trespassers  when  they  gave  the  judgment,  and  the  issuing  a  warrant  upon  it 
was  the  act  of  another  person,  which  they  could  not  controul.  It  might 
as  well  be  contended,  that  if  any  man  were  to  load  a  gun  and  set  it  in  a 
corner  of  his  room,  he  would  be  a  trespasser,  if  another  person,  a  year 
after,  were  without  his  knowledge  to  take  it  out  and  shoot  his  neighbour's 
horse  with  it.  As  to  Lister,  the  bailiff,  it  is  unfortunate  he  mistook  in 
supposing  that  he  had  by  the  statute  the  privilege  of  giving  his  defence 
under  the  general  issue;  that  has  been  omitted  in  the  protecting  clause, 
4  &  5  Victoria,  ch.  3,  sec.  61.  It  was  urged  that  the  combined  effect  of 
the  5  3d  clause  of  the  4  &  5  Victoria,  ch.  3,  and  of  1  Victoria,  ch.  1 6,  sec. 
4,  is  to  enable  the  bailiff  in  this  case  to  give  the  special  matter  in  evidence 
under  the  general  issue;  but  it  is  clear  the  4th  clause  of  1  Victoria,  ch. 
16,  only  provides  for  the  giving  in  evidence  under  the  general  issue  such 
an  order  of  a  justice  of  the  peace  as  is  referred  to  in  that  clause.  It  has 
not  been  contended  that  the  bailiff  of  a  Division  Court  comes  within  the 
English  statute  21  Jac.  I.  ch.  12,  sec.  5,  and  I  apprehend  we  cannot  hold 
him  to  be  within  its  provisions,  although  they  are  such  as  should  receive 
a  liberal  construction.  The  bailiff  of  a  Division  Court  is  not  a  "  consta- 
ble," and  is  not  a  bailiff  of  "  a  city  or  town  corporate ;"  but  the  bailiff  of 
a  court.    That  point  was  not  raised  at  the  trial,  or  in  the  argument.  It 
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may  be  thought  worth  while  to  contend  for  it  in  some  other  case,  and 
therefore  I  do  not  express  a  decided  opinion  upon  it.  We  could  not 
properly,  perhaps,  if  we  thought  tluit  the  statute  extended  to  this  case, 
grant  a  new  trial  on  that  question,  without  paying  costs.  Considering 
that  the  defendant.  Lister,  has  not  entitled  himself  by  his  pleading  to 
give  the  warrant  in  evidence,  which  would  have  constituted  his  defence, 
and  that  to  grant  him  a  new  trial  in  order  that  he  might  defend  himself, 
on  another  trial,  effectually,  by  being  allowed  to  amend  his  pleadings,  is 
an  indulgence  which  we  could  only  properly  grant  him  on  condition  of  his 
paying  costs,  I  have  been  inclined  to  refuse  the  application,  for  the  verdict 
is  small ;  and  it  seemed  to  me,  therefore,  not  to  be  a  case  in  which  we 
should  interpose,  in  order  to  save  the  defendant,  Lister,  from  the  effect  of 
his  own  laches  in  pleading,  especially  as  there  seems  to  be  a  difficulty  in 
the  way  of  granting  a  new  trial  to  one  defendant,  while  another  defendant 
has  a  verdict  in  his  favour  on  the  same  record,  and  does  not  signify  his 
assent  to  the  application  for  a  new  trial ;  but  my  brothers  are  both  dis- 
posed to  think  that  the  ends  of  justice  require  a  new  trial,  and  there  are 
several  considerations  which  induce  me  to  concur  with  them  in  granting 
it.  It  is  plain  on  the  evidence,  that  the  bailiff  has  done  nothing  wrong  ; 
the  warrant  contained  no  information  of  the  fact  of  the  commissioners 
having  entertained  jurisdiction  of  a  matter  not  within  their  authority  to  try ; 
he  did  only  his  duty  in  executing  a  warrant  which  on  the  face  of  it  was  legal. 
And  he  is  therefore  not  liable  because  the  commissioners  exceeded  their 
jurisdiction  in  the  judgment  which  they  gave. — Carratt  v.  Morley  et  al.  (a) 
And  it  would  be  hard  when  this  jurisdiction  has  been  created  for  the  ease 
and  convenience  of  the  public,  that  a  bailiff  who  has  only  done  his  duty 
in  executing  its  process  should  suffer, — and  perhaps  to  a  degree  that 
might  ruin  him,  on  account  of  an  error  of  others  of  which  he  could  have 
no  knowledge,  and  for  which  he  is  by  law  not  responsible.  It  is  true  that 
he  ought  to  have  pleaded  his  defence  specially ;  but  as  the  legislature 
have,  by  an  evident  inadvertence,  omitted  to  give  the  usual  protection  to 
the  full  extent,  we  may  make  some  allowance  for  the  defendant  imagining 
that  it  had  been  given  by  the  clause  referred  to,  or  in  efJect  by  the  other 
statute  cited  in  the  argument.  It  was  oppressive  to  sue  all  the  commis- 
sioners as  well  as  the  bailiff,  the  latter  indeed  should  not  under  the  cir- 
cumstances have  been  sued  at  all ;  but  if  any  of  these  commissioners  had 
been  left  out  of  the  action,  it  might  have  been  shewn,  and  I  think  it  very 
probable  from  the  nature  of  the  evidence  given,  that  it  would  have  been 
shewn,  that  after  all  there  was  nothing  illegal  done  by  the  commissioners  ; 
for  if  Davis  assented  to  the  pork  being  allowed  for,  the  commissioners 
might  not  improperly  give  the  other  party  its  value ;  and  the  clerk  of  the 
commissioners  swore  that  Davis  agreed  not  to  make  any  difficulty  about 
the  jurisdiction,  though  whether  he  did  or  did  not  agree  to  pay  for  the 
pork,  the  clerk  did  not  remember.  As  to  the  objection  that  a  new  trial 
cannot  be  granted  on  the  prayer  of  one  defendant  who  has  failed,  where 
other  defendants  in  the  cause  have  a  verdict — at  least  not  without  the 
consent  of  the  others — though  it  may  not  have  been  done,  yet  the 
courts  have  shewn  a  strong  disposition,  and  we  may  indeed  say  a  resolu- 
tion, not  to  allow  such  a  difficulty  to  stand  in  the  way,  where  it  is  plain 


(a)  1  Q.  B.  18. 
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that  the  verdict  against  either  of  the  defendants  is  illegal  or  unjust,  and 
should  be  relieved  against. — Green  v.  Elgie  et  al.  (a)  We  do  not  hold 
the  objections  conclusive,  and  grant  a  new  trial  to  the  defendant,  Lister, 
on  pajTnent  of  costs  :  the  verdict  which  has  been  rendered  in  favour  of  the 
other  defendants  to  stand. 

ilule  accordingly. 

Doe  GiiiKisoN  v.  Shorey  et  al. 

Where  a  defendant  obtains  a  rule  nisi  for  a  nonsuit  as  on  leave  reserved,  and  it 
afterwards  appears  that  no  such  leave  was  reserved,  the  court  will  not  allow 
him  to  change  his  rule,  into  a  rule  for  a  new  trial. 

Ejectment  for  lot  11  in  the  4th  concession  of  Sidney,  against  Shorey, 
Perry  and  Germain.  Shorey  defends  for  the  premises,  under  the  name 
of  lot  1 2,  in  the  4th  concession  of  Sidney.  Perry  defends,  calling  the 
land  the  west  half  of  1 0,  and  Germain  the  east  half  of  1 0,  in  the  4th 
concession  of  Sidney.  All  however,  admit  in  the  consent  rules,  that  they 
are  defending  for  the  same  lands,  which  the  lessor  of  the  plaintiff  describes 
and  claims  as  lot  11,  in  the  same  concession  and  township.  The  jury 
found  a  verdict  in  favour  of  Perry  and  Germain,  and  against  Shorey. 

Walbridge  obtained  a  rule  nisi  for  nonsuit,  on  behalf  of  Shorey,  on 
leave  reserved  at  the  trial. 

Sherwood,  S.  G.,  and  J,  Hillyard  Cameron,  shewed  cause,  and  urged 
that  as  no  leave  had  been  reserved  to  enter  a  nonsuit,  the  rule  must  be 
discharged. 

Robinson,  C.  J. — The  defendant  Shorey  has  moved  for,  and  obtained 
a  rule  nisi,  for  a  nonsuit  only,  and  has  not  asked  for  a  new  trial.  We 
cannot  grant  a  nonsuit,  because  the  objections  made  at  the  trial  were  dis- 
posed of  there,  and  no  leave  was  reserved  to  move  to  enter  a  nonsuit ;  and 
besides  there  could  be  no  nonsuit  in  this  case  at  any  rate,  because  two 
of  the  defendants  have  obtained  a  verdict.  If  Shorey  had  moved  for 
something  that  he  was  in  strictness  entitled  to,  and  could  have  succeeded 
in,  unless  the  court  had  thought  that  justice  would  be  better  attained  by 
granting  relief  in  another  shape,  then  they  might,  as  is  often  done,  have 
made  the  rule  in  terras  varying  from  the  motion ;  but  it  is  different  where 
a  party  moves  only  for  something  which  cannot  be  granted  to  him.  If 
the  defendant  Shorey  is  really  confident  that  he  has  a  good  case  in  law  or  on 
the  merits,  he  can  remedy  the  omission  to  move  for  a  new  trial,  by  bring- 
ing an  ejectment  himself  Upon  an  examination  of  the  evidence,  how- 
ever, we  see  no  good  ground  for  finding  fault  with  the  verdict. 

Rule  discharged. 


Crosby  v.  Reesor  et  al. 

Where  the  plaintiff  declared  in  trespass  for  breaking  and  entering  a  school 
house  of  the  plaintiff,  situate  on  a  certain  lot  in  the  village  of  Reesorville,  and 
the  defendant  pleaded  that  the  said  close  on  which  the  school  house  was 
erected,  was  his  soil  and  freehold,  the  plea  was  held  good  on  general  demurrer. 

The  plaintiff  declares  in  trespass  for  breaking  and  entering  a  certain 
school  house  of  the  plaintiff,  situate  and  being  on  village  lot  number  three 
in  the  village  of  Reesorville,  in  the  township  of  Markham,  in  the  Home 
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District.  The  defendants  plead,  that  the  said  close  or  piece  of  land  upon 
which  the  said  school  house,  in  the  declaration  mentioned,  is  situate, 
and  in  which,  &c.,  now  is,  and  at  the  said  time  when,  &c.,  was  the  close, 
soil,  and  freehold  of  the  defendant  Reesor,  wherefore  he  and  the  other 
defendants,  by  his  command,  e#tered  as  they  lawfully  might,  &c.  To 
this  plea  the  plaintiff  replied,  and  the  defendant  demurred  to  the 
replication,  but  as  the  replication  was  admitted  to  be  bad,  and  no  ques- 
tion arises  upon  it,  is  is  omitted. 

A.  Wilson  for  plaintiff.  The  replication  cannot  be  supported,  but  the 
plaintiff  objects  to  the  pleas  as  being  no  answer  to  the  declaration.  The 
plaintiff  declares  for  a  trespass  to  a  school  house,  and  the  defendant 
pleads  that  the  close  on  which  the  school  house  is  situate  is  his  soil  and 
freehold,  but  although  the  close  may  be  his  soil  and  freehold,  it  does  not 
follow  that  the  school  house  is,  and  the  plea  being  pleaded  to  the  entry 
into  the  school  house  as  well  as  upon  the  close,  cannot  be  sustained. 

Phillpotts  for  the  defendants.  The  plaintiff,  if  he  had  any  distinct 
right  to  the  house,  should  have  shewn  it  in  his  replication,  but  as  he  has 
set  out  the  statement  of  the  close  in  his  declaration,  the  defendant  cannot 
be  precluded  from  answering  it,  as  otherwise  the  plaintiff  might  recover 
for  a  trespass  to  property,  the  title  to  which  was  in  the  defendant  him- 
self. If  the  declaration  had  been  for  a  trespass  to  the  school  house  alone, 
the  plea  mentioning  the  close  would  probably  have  been  bad,  but  even 
then  it  ought  to  have  been  objected  to  on  special  demurrer. 

Robinson,  C.  J. — The  plaintiff  complains  of  the  defendants'  breaking 
into  and  entering  a  certain  school  house  of  the  plaintiff,  situate  on  a  cer- 
tain lot.  The  defendants  answer  that  the  close  named  in  the  declara- 
tion, on  which  the  school  house  was  erected,  is  the  soil  and  freehold  of 
the  defendant  Reesor,  wherefore  he,  and  the  others  by  his  command, 
entered  the  school  house,  as  they  lawfully  might.  The  plaintiff  objects, 
that  that  is  no  defence,  because  although  the  land  is  the  property  of 
the  defendant  Reesor,  it  does  not  necessarily  follow  that  the  house  built 
on  it  is  his  also,  and  that  as  the  declaration  complains  of  no  injury  to  the 
land,  but  to  the  house  only,  the  plea  should  have  claimed  title  in  the 
house,  and  not  in  the  land.  No  doubt  the  house  might  belong  to  a 
different  person  from  the  owner  of  the  land,  as  there  might  be  distinct 
freeholds  in  different  apartments  in  the  same  house ;  but  although  the 
ownership  of  the  land  does  not  always  draw  with  it  the  ownership  of  the 
house,  it  does  so  ordinarily,  and  in  contemplation  of  law  the  owner  of  one 
owns  also  the  other,  until  the  contrary  is  shewn.  We  agree  with  what 
the  defendant's  counsel  contended  for,  that  if  the  contrary  was  the  case 
here,  it  lay  upon  the  plaintiff  to  shew  that  in  his  replication,  as  indeed  he 
seems  to  have  understood,  for  he  did  attempt  to  meet  the  plea  in  that 
way,  by  shewing  that  the  right  of  possession  in  the  house  became  in  a 
certain  way  vested  in  him ;  but  his  replication  is  bad  for  duplicity,  and 
was  given  up  on  the  argument.  The  owner  of  the  soil  owns  also  the 
growing  trees  upon  it,  but  yet  he  may  have  sold  some  of  them ;  and  if  tres- 
pass was  brought  against  him  in  such  a  case,  for  entering  afterwards  and 
taking  them,  he  might  well  plead  that  the  close  was  his,  wherefore  he 
entered  and  cut  the  trees.  That  would  be  a  good  defence,  until  the 
plaintiff  replied,  setting  forth  that  the  trees  did  not  in  fact  belong  to  him, 
though  the  lands  did. 

Judgment  for  defendant. 
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Where  a  declaration  in  trespass  was  for  ^^fixtures"  wheels,  mill-stones  and 
machinery,  general  damages  having  been  assessed  on  the  whole  declaration, 
it  was  heldj  on  motion  in  arrest  of  judgment,  that  the  word  '"fixtures"  would 
not  necessarily  he  taken  to  mean  things  attached  to  the  freehold. 

In  the  first  count,  plaintiff  declares  in  trespass  for  breaking  and  entering 
into  four  grist-mills,  four  messuages,  &c.,  situated  on  Lot.  No.  1,  in  the  3rd 
concession  of  Sidney ;  and  in  second  count  he  complains  that  the  defen- 
dant, with  force  and  arms,  forced  and  tore  to  pieces  the  said  grist-mills 
of  the  plaintiff  in  the  first  count  mentioned,  and  seized,  took  and  carried 
away  the  fixtures,  mill-stones,  smut-mill,  wheels,  machinery  and  wooden- 
work  of  and  belonging  to  the  said  grist-mills,  of  great  value,  &c.,  and 
converted  and  disposed  thereof  to  his  own  use.  The  defendant  demurred 
to  the  first  count ;  to  which  the  plaintiff  then  entered  a  nolle  prosequi, 
and  the  parties  went  to  trial  upon  the  pleas  of  the  general  issue,  and  not 
possessed  to  the  second  count,  and  the  plaintiff" obtained  a  verdict  for  £100. 
Against  this  verdict  the  defendant  obtained  a  rule  nisi  in  Easter  Term, 
8  &  9  Victoria,  which  was  argued  the  same  term,  and  the  rule  dis- 
charged last  term,  (a)  and 

Read,  this  term,  moved  for  a  rule  nisi  to  arrest  the  judgment,  because 
the  word  "fixtures"  was  in  the  second  count,  and  he  contended  that  as 
"fixtures"  could  only  be  considered  as  attached  to  the  freehold,  the 
action  could  not  be  maintained. 

RoBiNSCN,  C.  J. — We  do  not  see  any  sufficient  grounds  for  arresting 
the  judgment,  and  we  therefore  leave  the  defendant  if  he  believes  there  is 
any  valid  exception  to  bring  his  writ  of  error.  The  objection  is  to  the  second 
count,  a  nolle  prosequi  having  been  entered  to  the  first.  It  surely  cannot 
be  denied  that  it  is  a  trespass  to  tear  to  pieces  a  grist-mill  or  a  building 
of  any  kind  belonging  to  the  plaintiff,  and  as  to  the  seizing,  taking,  carry- 
ing away  and  converting  fixtures,  mill-siones,  wheels,  machinery,  &c.  there 
is  nothing  to  shew  that  any  of  the  specified  articles  were  fixtures,  and 
after  verdict  it  will  be  contended  they  were  not ;  and  as  to  the  term 
fixtures,  the  Court  of  Exchequer  in  England  has  determined  recently 
that  trover  will  lie  for  fixtures,  or  rather  that  a  declaration  in  trover  for 
fixtures  will  be  sustained  after  verdict,  on  the  principle  that  a  fixture 
when  detached  from  the  freehold  loses  its  legal  character,  and  becomes  the 
chattel  of  the  owner  of  the  fee,  and  that  it  must  be  presumed  after  the  verdict 
that  it  must  have  been  proved  that  what  is  called  a  fixture  in  the  declaration 
was  not  at  the  moment  of  the  alleged  trespass  a  fixture  in  the  technical 
legal  sense. — Sheen  v.  Rickie.  (b)  The  decision  to  which  I  refer  may 
be  quoted  as  a  strong  case  to  shew  the  extent  to  which  the  courts  have 
gone  to  support  a  verdict  against  technical  objections,  and  whether  we 
agree  fully  in  all  the  reasoning  of  the  judges  or  not,  we  abide  by  it  so  far, 
that  we  do  not  grant  a  rule  for  arresting  the  judgment. 


Rule  refused. 


(a)  Ante  page  148. 
26 


(A)  5  M.  &  W.  175. 

VOL.  II. 


186 


queen's  bench,  trinity  term,  9  VIC. 


ToLEMAN  V.  Crew. 

The  plaintiff  declared  in  assumpsit  on  an  agreement  with  the  defendant  to  make 
100,000  bricks,  and  then  averred  that  he  had  made  68,000  of  them,  and  pre- 
pared in  part  30,000  more,  but  that  the  defendant  would  not  allow  him  to 
complete  them,  but  absolutely  discharged,  hindered  and  prevented  him  from 
doing  so.  The  defendant  pleaded,  first,  that  the  plaintiff  entered  upon  a  close 
of  the  defendant  to  complete  the  work  there,  and  that  the  defendant  prevented 
him  as  he  lawfully  might,  which  was  the  same  hindering  and  preventing;  and 
secondly,  that  the  plaintiff  was  making  the  bricks  upon  a  close  of  the  defen- 
dant, and  had  made  68,000  of  them  in  so  bad  and  unskilful  a  manner,  and  was 
proceeding  to  make  the  rest  in  the  same  way,  and  that  therefore  the  defendant 
did  then  forbid,  hinder  and  prevent  him  from  making  the  residue,  which  is 
the  same  hindering  and  preventing,  &c.  The  plaintiff  replied  leave  and 
license  to  the  first  plea,  and  demurred  to  the  second,  and  the  defendant  de- 
murred to  the  replication  of  license.  Held,  that  both  pleas  were  bad,  because 
pleaded  to  the  whole  declaration,  and  not  answering  the  discharge,  and  that 
the  replication  of  leave  and  license  was  good. 

The  plaintiff  complains  in  the  first  count,  "For  that  whereas  heretofore, 
to  wit,  on  the  1 5  th  day  of  January,  1 844,  in  consideration  that  the  plaintiff 
at  the  request  of  the  defendant,  had  then  agreed  with  and  promised  the 
defendant  to  make  a  certain  number  or  quantity  of  bricks,  to  wit,  to  the 
number  of  100,000,  for  the  defendant,  at  a  certain  price,  and  upon  cer- 
tain terms  then  agreed  upon  between  the  plaintiff  and  the  defendant,  that 
is  to  say,  that  the  said  plaintiff  should  make,  mould  and  burn  100,000 
bricks  of  the  regular  standard  size,  both  in  length,  breadth  and  thickness. 
The  said  defendant  agreed  to  provide  all  wood  necessary  to  be  used  by 
the  plaintiff  in  burning  the  said  bricks,  and  to  provide  a  horse  when 
required  for  the  purpose  of  grinding  clay  and  carrying  sand  and  other 
materials  necessary  to  be  used  by  the  plaintiff  in  making  the  said  100,000 
bricks.  In  consideration  whereof,  the  defendant  promised  and  agreed  to 
pay  the  plaintiff  for  each  and  every  thousand  of  the  said  bricks  so  made 
as  aforesaid,  the  sum  of  I2s.  6d.  currency,  to  wit,  of  lawful  money  of 
Canada,  he  the  defendant  undertook  and  promised  the  plaintiff  to  permit 
and  suffer  him  to  perform  and  complete  the  said  work  in  the  terms  afore- 
said. And  the  plaintiff  in  fact  saith,  that  although  he,  confiding  in  the 
said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  and  for  that  purpose,  procure  and  find  all  labour  necessary 
for  commencing  and  performing  the  same,  and  did  commence  and  perform 
the  same  in  part,  to  wit,  did  make,  mould,  burn  and  complete,  68,000  of 
the  said  bricks,  according  to  the  said  agreement,  and  that  he  the  said 
plaintiff  did  also  prepare  30,000  bricks  for  burning.  And  he  the  said 
plaintiff  hath  always  been  ready  and  willing  to  perform  and  complete  the 
whole  of  the  said  work  upon  the  said  terms  according  to  the  said  agree- 
ment, whereof  the  defendant  hath  always  had  notice.  Yet  the  defendant 
not  regarding  the  said  promise,  did  not  nor  would,  suffer  or  permit  the 
plaintiff  further  to  proceed  with  or  complete  the  said  work,  but  on  the 
contrary  thereof  wholly  refused  so  to  do,  and  afterwards,  to  wit,  on  the 
1st  day  of  July,  1844,  wrongfully  and  absolutely  discharged  and  hin- 
dered and  prevented  the  plaintiff  from  performing  and  completing  the 
residue  of  the  work,  by  means  whereof  he  the  plaintiff  hath  lost  and  been 
deprived  of  divers  great  gains  and  profits  which  would  otherwise  have 
arisen  and  accrued  to  him  from  the  completion  of  the  same  work,  and 
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the  price  and  value  of  the  work  by  him  so  done,  and  of  the  work  to  be 
by  him  completed  according  to  the  said  agreement,  are  unpaid  and  unsatis- 
fied. To  this  the  defendant  pleads,  first,  that  the  said  plaintiff  at  the  said 
time  when,  &c.  in  the  said  first  count  mentioned,  entered  upon  a  certain 
close  of  the  said  defendant  being  the  north  half  of  Lot  No.  13,  in  the  1st 
concession  south  of  Dundas  Street  in  the  township  of  Toronto  in  the 
Home  District,  and  was  then  about  to  perform  and  complete  the  residue 
of  the  work  in  that  count  mentioned,  in  and  upon  the  said  close  of  the 
said  defendant,  and  thereupon  the  said  defendant,  as  he  lawfully  might, 
at  the  said  time  when,  &c.,  hindered  and  prevented  the  said  plaintiff  from 
performing  and  completing  the  residue  of  the  said  work  in  and  upon  the 
said  close  of  the  said  defendant,  which  is  the  same  hindering  and  prevent- 
ing of  which  the  said  plaintiff  hath  above  in  the  said  first  count  in  that 
behalf  complained  :  verification.  And  secondly,  that  after  the  making  of 
the  said  agreement  in  the  first  count  mentioned,  to  wit,  on  the  1st  day 
of  April,  1844,  the  said  plaintiff  commenced  the  said  work  in  the  said 
first  count  mentioned,  upon  a  certain  close  of  the  defendant  then  in  the 
occupation  of  the  defendant,  and  continued  to  prosecute  the  same  in  the 
said  close,  until  the  prohibition  in  the  said  count  mentioned  and  next 
hereinafter  spoken  of.  And  the  defendant  further  saith,  that  he  was 
ready  and  willing  and  would  have  allowed  the  said  plaintiff  to  have  prose- 
cuted the  said  work  upon  the  said  close,  if  the  plaintiff  had  bestowed  upon 
the  making  of  the  said  bricks  due  and  proper  care  and  skill.  But  the 
defendant  saith  that  the  plaintiff  manufactured  so  many  of  the  said  bricks 
as  the  said  plaintiff  did  complete,  to  wit,  68,000  thereof,  in  so  bad,  imper- 
fect and  unworkmanlike  a  manner  that  the  same  were  wholly  useless  to 
the  defendant,  and  the  said  plaintiff  was  then  about  to  manufacture  the 
residue  of  the  said  bricks  upon  the  said  close  in  the  same  bad,  imperfect, 
and  unworkmanlike  manner,  wherefore  the  defendant  did  forbid,  hinder 
and  prevent  the  said  plaintiff  from  prosecuting  the  said  work  upon  the 
said  close  of  the  defendant,  as  he  lawfully  might,  which  is  the  same  hin- 
dering and  preventing  as  in  the  said  first  count  of  the  said  declaration 
mentioned :  verification.  To  the  first  plea  the  plaintiff  replies  leave  and 
license,  and  to  the  second,  demurs  specially,  because  the  said  plea  does 
neither  traverse  nor  confess  and  avoid  the  allegation  in  the  first  count, 
that  the  defendant  discharged  the  plaintiff  from  the  completing  of  the 
said  work,  neither  does  it  distinctly  deny  or  confess  and  avoid  the  aver- 
ment that  the  defendant  hindered  and  prevented  the  plaintiff  from  com- 
pleting the  same,  but  attempts  to  justify  the  hindering  and  preventing 
the  plaintiff  from  proceeding  to  complete  the  said  work  in  the  close  of 
the  defendant.  And  for  that  the  alleged  cause  of  justification  is  deficient 
in  law.  And  also  for  that  it  is  not  stated  in  the  said  plea,  nor  does  it 
appear  by  the  said  first  count,  in  what  particular  manner  or  of  what  par- 
ticular quality  the  said  bricks  were  to  be  made.  The  defendant  joins  in 
demurrer  to  the  first  plea,  and  demurs  to  the  replication  to  the  second 
plea,  because  the  said  replication  is  a  departure  from  the  first  count  of 
the  declaration  of  the  said  plaintiff,  and  attempts  to  set  up  a  new  and 
different  agreement  from  that  stated  in  the  said  first  count  of  the  said 
declaration,  and  that  it  does  not  appear  by  the  said  first  count,  or  by  the 
said  replication,  that  the  said  defendant  never  agreed  to  permit  the  plaintiff 
to  perform  and  complete  the  residue  of  the  said  work  upon  the  said  close, 
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and  that  it  does  not  appear  but  that  the  license  was  revoked.  Joinder 
in  demurrer. 

J.  Duggan^  for  plaintiff.  As  to  the  plea  on  which  the  fitst  demurrer 
arises,  whether  the  plaintiff's  replication  of  license  be  good  or  not,  the 
plea  is  certainly  no  answer  to  the  first  count.  The  plaintiff  declares  not 
only  because  the  defendant  hindered  and  prevented  him  from  going  on 
with  his  work,  but  also  because  he  absolutely  (Uncharged  him  from  the 
completion  of  it;  and  the  defendant's  plea  professing  to  answer  the  whole 
of  the  first  count,  answers  only  the  hindering  and  preventing,  and  saya 
nothing  whatever  about  the  discharge.  But  the  replication  of  leave  and 
license  is  good,  if  the  plea  can  be  supported.  The  declaration  does  not 
disclose  any  right  in  the  plaintiff  to  make  the  bricks  on  the  defendant's 
land,  and  therefore  the  replication  of  leave  and  license  shews  that  the 
permission  must  have  been  granted  after  the  agreement  was  entered  into, 
and  there  cannot  be  any  good  reason  urged  why  it  is  not  a  sufficient 
answer  to  the  plea.  The  other  plea  is  clearly  bad,  for  the  same  reason 
that  has  been  urged  against  the  first,  that  it  professes  to  answer  the  whole 
of  the  first  count,  and  does  not  in  any  way  traverse  or  justify  the  discharge 
of  the  plaintiff  from  the  completion  of  the  work.  The  close  of  the  defen- 
dant being  mentioned  in  the  plea,  cannot  make  any  difference  in  its  effect, 
and  indeed  from  the  way  in  which  it  is  pleaded,  it  would  seem  as  if  the 
defendant  had  had  an  intuitive  knowledge  that  the  plaintiff  intended  to 
make  the  residue  of  the  bricks  badly  and  unskilfully. 

Blake,  for  defendant. — The  peculiarity  of  the  pleas  arises  from  the 
peculiarity  of  the  declaration.  The  whole  gravamen  in  the  declaration  is, 
the  hindering  and  preventing  of  the  plaintiff  in  making  the  remainder  of 
the  bricks,  and  the  pleas  answer  that  directly  as  they  ought,  and  it  is  not 
necessary  that  they  should  refer  to  any  other  part  of  the  agreement,  or 
answer  any  other  part  of  the  charge  contained  in  the  declaration.  Then 
the  plaintiff  does  not  say  in  the  declaration  that  he  was  to  make  the 
bricks  on  the  defendant's  land,  and  when  he  did  make  them  there,  the 
defendant  must  have  had  the  right  to  direct  him  to  discontinue  ;  and 
the  plea  of  leave  and  license  is  a  departure  from  the  declaration,  and 
raises  up  entirely  new  matter.  If  the  plaintiff  desired  to  rely  upon  the 
leave  and  license,  he  should  have  gone  farther  and  shewn  that  it  was  not 
revoked.  The  other  plea  must  be  a  good  answer  to  the  declaration. '  The 
defendant  could  not  have  been  bound  to  take  from  the  plaintiff  bricks  that 
were  not  merchantable,  for  although  the  contract  was  silent  as  to  the 
description  and  quality  of  the  bricks  to  be  delivered,  the  law  would 
require  that  the  bricks  should  be  of  proper  quality,  and  such  as  might  be 
used  by  the  defendant  for  the  purposes  for  which  he  required  them.  If 
they  were  not  of  a  merchantable  quality  he  w^as  not  bound  to  take  them, 
and  therefore  when  he  saw  that  the  bricks  already  delivered  were  of  a  bad 
quality,  and  that  those  which  the  plaintiff  was  preparing  were  also  deficient, 
he  determined  not  to  allow  him  to  proceed  any  further  with  the  contract, 
and  that  was  all  the  hinderance  that  the  defendant  offered  him.  Upon 
this  point  he  cited  3  Chit.  Com.  Law.  271 ;  Laing  v.  Fidgeon  ;  (a)  Hol- 
comb  v.  Hewson ;  (J)  Gardiner  v.  Gray  ;  (c)  Jones  v.  Bright ;  (d)  Chanter 
V.  Hopkins,  (e) 


(a)  6  Taunt.  108. 
Id)  5  Bing.  533. 


(6)  2  Camp.  391. 
(e)  4  M.  &  W.  399. 


(c)  4  Camp.  144. 
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Ewart^  on  the  same  side.-— The  contract  is  that  the  defendant  would 
permit  and  suffer  the  plaintiff  to  complete  the  work,  and  the  statement 
of  the  plaintiff  that  he  was  discharged  cannot  be  a  breach  of  the  agree- 
ment, the  charge  in  the  declaration  being  really  that  the  defendant  hindered 
and  prevented  the  plaintiff  in  the  completion  of  the  work,  and  not  that  he 
discharged  him.  There  should  have  been  some  actual  obstruction  shewn 
if  the  plaintiff  desired  to  make  the  averment  of  discharge  effectual ;  as  it 
is,  the  discharge  from  the  contract  must  be  taken  to  mean,  that  the  plain- 
tiff released  him  from  it,  and  that  could  not  furnish  the  plaintiff  with  any 
gTOund  of  action. 

Robinson,  C.  J. — This  is  rather  a  singular  pleading,  not  as  accurate, 
I  think,  as  it  might  have  been,  but  whether  fatally  bad  or  not,  is  another 
question.  As  to  the  demurrer  to  the  replication  to  third  plea,  the  plain- 
tifTs  complaint  in  the  declaration  is,  that  having  agreed  with  the  defen- 
dant to  make  a  certain  quantity  of  bricks,  for  him,  he  had  proceeded  to 
fulfil  his  contract,  and  made  some,  and  had  many  others  in  an  unfinished 
state,  and  that  the  defendant  would  not  allow  him  to  complete  them,  but 
hindered,  prevented,  and  discharged  him  from  doing  so.  The  plea  is  that 
the  defendant  entered  on  a  certain  close  of  the  plaintiff,  without  his 
leave,  in  order  to  complete  the  bricks,  and  that  the  plaintiff  hindered  and 
prevented  him,  as  he  might  lawfully  do,  which  is  the  same  hindering  and 
preventing  that  the  plaintiff  complains  of.  This  plea  in  effect  admits  that 
the  plaintiff  had  gone  partly  through  his  work,  and  prepared  30,000 
bricks  for  burning  on  the  defendant's  land,  and  that  he  would  not  let  him 
finish  them,  claiming  a  right  at  his  pleasure  to  turn  the  plaintiff  off  his  soil. 
The  declaration  does  not  say,  where  the  bricks  were  to  be  made,  whetner 
on  the  close  in  question  or  elsewhere.  It  stands  indifferent  then,  in  that 
respect,  and  if  the  plaintiff  had,  without  the  defendant's  knowledge  and 
consent,  presumed  to  go  on  his  land  to  make  the  bricks,  when  it  had  not 
been  agreed  that  he  might  do  so,  of  course  the  defendant  could  forbid 
him,  and  turn  him  off,  because  no  such  liberty  could  be  implied,  if  not 
expressly  given.  But  then  the  plaintiff  replies  to  this  plea,  that  before  he 
entered  he  had  the  license  and  permission  of  the  defendant  to  enter  his 
close  for  the  purpose  of  completing  the  work.  I  understand  this  to  be 
an  assertion,  that  he  went  as  far  as  he  did  go,  with  the  defendant's  per- 
mission; and  then  the  injury  remains,  that  the  defendant  would  not  allow 
him  to  finish,  but  hindered  and  discharged  him.  If  it  was  part  of  the 
original  agreement  that  the  bricks  were  to  be  made  on  the  defendant's 
land,  which,  from  some  of  the  terms  in  the  agreement,  I  think  was  pro- 
bably the  case,  it  would  have  been  better  to  have  averred  that ;  but  per- 
haps it  was  a  permission  afterwards  given,  and  then  it  could  not  have 
been  so  pleaded.  The  defendant  does  not  in  his  third  plea  traverse  that 
he  prevented  the  plaintiff  absolutely  from  making  the  bricks,  but  he 
assumes  that  because  he  was  making  them  on  his  land,  he  had  a  right  to 
discharge  him  from  making  them  at  all.  The  plaintiff  replies  that  he  had 
his  leave  before  hand,  and  the  defendant  admits  that  he  had,  by  demurring. 
If  the  leave  was  so  given,  that  the  defendant  was  at  liberty  to  revoke  it, 
and  did  revoke  it,  he  should  have  rejoined  that  he  did  revoke  it.  Instead 
of  that,  he  demurs,  and  objects  that  the  replication  sets  up  a  new  agree- 
ment, and  departs  from  the  declaration ;  but  I  do  not  think  it  objectiona- 
ble on  that  ground,  because  it  was  not  necessarily  part  of  the  original 
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agreement,  and  wc  cannot  say  that  it  was;  it  might  have  been  a  mere  per- 
mission afterwards  given,  not  stipulated  for ;  and  if  so,  then  pleading 
that  he  had  the  defendant's  permission  to  do  the  work  where  he  was  doing 
it,  is  all  that  he  could  have  said  with  truth.  And  the  simple  effect  of 
such  a  state  of  facts  would  be,  that  the  bricks  being  made  on  the  defen- 
dant's land  would  have  been  no  reason  for  stopping  the  work,  though 
without  such  leave  it  might.  Then  as  to  the  objection  that  such  a  license 
would  be  revocable,  and  that  the  plaintiff  should  have  averred  that  it  was 
not  revoked,  though  indeed  it  appears  that  it  was,  by  the  very  conduct  of 
which  the  plaintiff  complains,  I  do  not  consider  that  the  objection  holds. 
A  license  is  not  always  revocable  at  the  caprice  of  the  party  granting  it, 
but  depends  on  the  nature  of  it,  and  the  use  allowed  to  be  made  of  it. 
And  it  is  clear,  I  think,  that  if  the  defendant  allowed  the  plaintiff  to  make 
a  quantity  of  bricks  for  him  on  the  defendant's  own  land,  for  the  defen- 
dant's use,  and  suffered  him  to  expend  his  money  and  labour  in  carrying 
the  work  to  a  certain  length,  he  could  not  arbitrarily  withdraw  the  permis- 
sion, and  turn  him  off.  It  may  be  doubted,  indeed,  whether  the  defen- 
dant would  not  be  a  trespasser  in  taking  the  possession  from  him  till  he 
could  finish  the  work,  but  certainly  the  preventing  him  from  making  them, 
by  turning  him  away,  would  be  an  unjustifiable  hindrance  of  the  work. 
When  the  defendant  pleads  that  the  plaintiff  entered  on  his  land  for  the 
purpose  of  completing  the  residue  of  the  said  work,  he  must  be  taken  to 
admit  that  the  30,000  unburnt  bricks  had  been  prepared  there.  lam  of 
opinion  that  the  plaintiff  is  entitled  to  judgment  on  the  demurrer  to  the 
replication  to  the  third  plea,  which  plea  is  also  bad  in  my  opinion,  for 
professing  to  answer  the  whole  count,  and  yet  neither  traversing  nor  justi- 
fying the  discharge.  Then  the  plaintiff  demurs  to  the  defendant's  fourth 
plea.  The  plaintiff  objects  to  it,  that  the  alleging  that  he  was  making 
bad  bricks  on  the  defendant's  land,  is  no  reason,  if  that  were  true,  for 
discharging  the  plaintiff  from  completing  his  undertaking  at  all,  that  is, 
from  making  the  100,000  bricks,  or  whatever  number  of  them  remained 
to  be  made,  at  any  other  place.  So  far  I  agree  with  the  defendant,  that 
admitting,  as  his  plea  does,  that  the  plaintiff  was  entitled  to  make  the 
bricks  on  his  land,  still  it  must  be  an  implied  understanding  in  aU  such 
cases,  that  the  workman  understands  his  business,  and  will  execute  it  pro- 
perly, and  the  defendant  could  not  be  held  bound  to  submit  to  have  his  land 
cut  up  and  the  soil  taken  for  making  bricks  that  were  wholly  useless,  on 
account  of  plaintiff's  want  of  care  or  skill ;  and  that  is  the  ground  on 
which  the  plea  rests  the  defence.  If  instead  of  such  a  contract,  the 
defendant  had  agreed  with  the  plaintiff  to  make  some  thousands  of  staves 
or  a  quantity  of  lumber  on  his  land,  and  soon  perceived  that  the  plaintiff 
had  spoiled  all  the  trees  he  had  cut  down,  it  would  be  absurd  to  hold  that 
he  must  nevertheless  let  him  go  on  and  spoil  all  the  rest  of  his  timber. 
But  the  plea  seems  nevertheless  not  to  be  a  good  defence  for  this  reason. 
The  plaintiff  had  a  right  to  make  for  the  defendant  100,000  bricks  to  be 
paid  for  at  a  certain  price.  He  says  that  he  had  made  68,000  and  had 
partly  made  30,000  more  (leaving  2,000  not  yet  begun  to  be  made)  and 
that  the  plaintiff  discharged,  hindered,  and  prevented  him  from  complet- 
ing the  residue  of  the  work,  that  is  of  100,000.  Now  the  defendant 
does  not  say  that  it  was  agreed  between  them  that  the  100,000  bricks 
were  to  be  made  on  his  land,  but  merely  that  in  point  of  fact  the  plaintiff 
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"  had  commenced  and  was  prosecuting  the  work  there,"  and  that  because 
he  was  making  bricks  that  were  wholly  useless,  he  hindered  and  prevent- 
ed the  plaintiff  from  prosecuting  the  said  work  upon  his  close,  which  is 
the  same  hindering  and  preventing  that  the  plaintiff  complains  of  in  the  first 
count.  But  the  plea  professed  to  answer  the  whole  of  the  first  count ; 
and  in  that  count  the  plaintiff'  complains  that  the  defendant  absolutely  c?w- 
charged^  hindered,  and  prevented  him  from  performing  and  completing  the 
residue  of  the  work  (that  is,  the  work  which  he  had  contracted  to  do). 
Now,  if  it  was  part  of  the  agreement,  that  the  bricks  should  be  made  on 
the  defendant's  land,  and  that  had  been  set  out  in  the  pleadings,  then,  of 
course,  he  would  be  entitled  to  have  them  made  there,  and  would  not  be 
bound  to  accept  bricks  made  any  where  else  ;  and  in  that  case,  if  by  rea- 
son of  the  plaintiff^'s  evident  inability  to  make  good  bricks,  he  could  legally 
object  to  his  going  on  with  the  work  on  his  land,  he  could  for  that  cause 
discharge  and  prevent  him  from  completing  the  work  at  all.  But  for  all 
that  appears  on  this  record,  the  plaintiff'  was  at  liberty  to  make  his 
100,000  bricks  elsewhere,  and  that  being  so,  then  the  same  cause  which 
might  justify  the  defendant  in  stopping  the  work  upon  his  land,  would  be 
no  justification  for  his  refusing  to  receive  the  bricks  altogether.  If  the 
plaintiff"  had  made  any  where  100,000  good  bricks,  the  defendant  would 
be  bound  to  receive  them,  that  is,  if  made  in  a  reasonable  time,  for  it 
seems  by  the  agreement,  that  no  time  was  set ;  and  yet  in  his  plea  the 
defendant  assumes  to  justify  the  discharging  him  wholly  from  the  job, 
because  he  was  making  some  bad  bricks  on  his  land ;  he  does  not  traverse 
the  discharging  him,  and  as  that  would,  in  my  opinion,  give  a  right  of 
action,  and  is  not  justified,  I  think  the  plaintiff  is  entitled  to  judgment  on 
the  fourth  plea. 

Judgment  for  plaintiff. 

Thompson  v.  Chambers. 

Where  the  plaintiff  declared  on  a  covenant  for  the  payment  of  £250,  by  annual 
instalments  of  £62  IDs.  on  the  1st  of  January  in  each  year,  until  the  whole 
sum  was  paid,  and  assigned  as  a  breach,  that  on  the  1st  of  January,  1845,  the 
sum  of  £125  became  due  for  two  instalments  in  the  said  covenant,  the  decla- 
ration was  held  good,  on  special  demurrer. 

The  plaintiff  declares  in  covenant  "  For  that  whereas  heretofore,  to 
wit,  on  the  6th  day  of  February,  1843,  by  a  certain  indenture  then  made 
between  the  plaintiff"  of  the  one  part  and  the  defendant  of  the  other  part, 
which  indenture,  sealed  with  the  seal  of  the  defendant,  the  plaintiff"  now 
brings  here  into  court,  the  date  whereof  is  the  day  and  year  aforesaid,  the 
defendant  did  covenant,  promise  and  agree  to  and  with  the  plaintiff,  his 
heirs  and  assigns,  that  he  the  defendant,  his  heirs,  executors  or  adminis- 
trators, or  some  one  of  them,  should  and  would  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  plaintiff,  his  heirs,  executors,  administrators 
or  assigns,  the  sum  of  £250,  of  lawful  money  of  Canada,  on  the  days  and 
times  and  in  manner  following,  that  is  to  say,  the  sumof  <£62  105.  on  the 
1st  day  of  January,  1844,  meaning  the  1st  day  of  January  in  the  year 
of  our  Lord  1844,  and  £62  IO5.  on  the  1st  day  of  January,  1845,  mean- 
ing the  1  St  day  of  January,  in  the  year  of  our  Lord  1845,  and  £62  IO5. 
on  the  1st  day  of  January,  1846,  meaning  the  1st  day  of  January  in  the 
year  of  our  Lord  1846,  and  £62  IO5.  on  the  1st  day  of  January,  1847, 
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meaning  the  1st  day  of  January  in  the  year  of  our  Lord  1847,  until  the 
above  sum  of  £250  was  all  paid,  as  by  the  said  indenture  fully  appears. 
Nevertheless  the  plaintiff  in  faet  saith,  that  after  the  making  of  the  said 
indenture,  and  before  the  conimencement  of  this  suit,  to  wit,  on  the  1  at 
day  of  January,  18  45,  a  large  sum  of  money,  to  wit,  the  sum  of  £125, 
for  two  instalments,  payable  by  the  said  indenture,  became  and  was  due 
and  owing  from  the  defendant  to  the  plaintiff,  on  the  day  and  year  last 
aforesaid,  and  still  is  in  arrear  and  unpaid,  contrary  to  the  said  covenant 
of  the  defendant.  To  this  declaration  the  defendant  demurred  specially, 
because  the  two  instalments  could  not  have  become  due  on  the  same  day, 
according  to  the  terms  of  the  covenant,  and  that  therefore  the  time  of 
their  becoming  due  was  not  stated  with  sufficient  precision.  Joinder  in 
demurrer. 

Crawford,  for  demurrer.  —  The  declaration  is  inconsistent.  The 
breach  is  that  the  sum  of  £125  was  due  on  the  1st  of  January,  1845, 
according  to  the  terms  of  the  indenture,  when  the  indenture  as  set  out 
shews  that  no  such  sum  was  due  at  that  time.  There  is  no  precise  alle- 
gation in  accordance  with  the  covenant  declared  on,  and  the  inconsistency 
of  which  the  defendant  complains  must  be  a  good  cause  of  special  demurrer. 

A.  Bethune,  for  plaintiff. — -The  declaration  is  like  the  forms  that  are 
given  for  non  -payment  of  rent  due  on  an  indenture.  There  it  is  frequently 
averred  that  a  large  sum  of  money  for  so  many  quarters  was  due  on  a 
particular  day,  and  that  the  amount  has  not  been  paid;  and  no  objection 
seems  ever  to  have  been  raised  against  such  a  form  of  declaration,  because 
the  second  quarter's  rent  has  been  united  and  declared  to  be  due  and 
payable  at  one  particular  day.  The  effect  of  the  breach  assigned  in  this 
declaration  is  the  same  as  in  the  case  of  the  non-payment  of  rent,  and 
there  is  nothing  inconsistent  nor  calculated  to  mislead  the  defendant  in  it. 

Robinson,  C.  J. — This  breach  seems  informally  assigned  in  not  stating 
explicitly  which  two  instalments  the  plaintiff  demands,  and  in  stating  that 
they  both  became  due  on  one  day,  because  that  could  not  be  so;  in  fact  a 
separate  breach  in  regard  to  each  would  seem  to  be  the  more  regular  way 
of  declaring,  but  we  cannot  I  think  hold  this  to  be  insufficient.  The 
covenant  is  to  pay  £250  in  a  certain  manner,  and  that  is  broken  whenever 
the  defendant  fails  to  pay  any  part  of  it  in  the  manner  mentioned  in  the 
covenant.  In  actions  of  covenant  on  annuity  deeds,  and  on  leases  for 
rent,  I  find  it  generally  laid  as  it  is  here,  that  on  a  certain  day  a  sum 
became  due  for  three  years  of  the  said  annuity,  or  for  a  year  and  a  half's 
rent  as  the  case  may  be,  though  it  could  not  all  have  become  due  on  that 
day.  (a)  The  declaration  in  these  cases  however  always,  as  I  take  it, 
states  for  what  period  the  rent  or  annuity  is  claimed,  namely,  for  three 
years  annuity,  or  a  year  and  a  half's  rent,  ending  on  such  a  day ;  which 
seems  necessary,  to  prevent  the  same  sum  being  claimed  in  another  action. 
This  declaration  however,  though  it  contains  no  such  precise  statement 
in  that  respect,  must  be  regarded  as  sufficiently  certain,  for  it  is  plain 
from  the  time  the  action  is  brought,  that  the  two  instalments  can  be  no 
others  than  those  which  fell  due  in  January,  1844,  and  January,  1845. 

Judgment  for  plaintiff. 


(a)  5  Wentworth,  73. 
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Lee  v.  Purdy, 

Where  the  plaintiff  declared  in  assumpsit  on  a  special  agreement  for  leasing  land 
for  ten  years,  and  the  agreement  it  appeared  by  the  declaration  was  to  be 
reduced' into  writing  to  make  it  effectual  between  the  parties,  and  the  plaintiff 
assigned  as  a  breach  that  the  defendant  did  not  execute  the  agreement,  although 
requested,  the  declaration  was  held  bad  on  general  demurrer,  because  it  did 
not  appear  that  the  argument  was  reduced  to  writing. 

For  that  whereas  heretofore,  to  wit,  on  the  I5th  day  of  April,  in  the 
year  of  our  Lord  1844,  it  was  agreed  by  and  between  the  plaintiff  and 
the  defendant,  that  the  defendant  would  lease  to  the  plaintiff  those  certain 
premises  situate,  lying  and  being  in  the  township  of  Portland,  in  the  said 
district,  being  composed  of  Lot  No.  5  in  the  first  concession  of  the  said 
township,  for  the  period  of  one  year,  to  work  on  shares,  and  also  twenty 
acres  of  wood-land,  of  the  said  lot,  for  the  period  of  ten  years,  and  that 
the  plaintiff  should  clear  and  fence  the  same,  and  leave  it  at  the  expira- 
tion of  the  said  term  in  good  farm-like  order.  And  it  was  also  then  and 
there  further  agreed  by  and  between  the  said  plaintiff  and  the  said  defen- 
dant, that  for  the  making  the  said  agreement  effectual,  the  same  should 
be  reduced  into  writing,  and  signed  by  the  parties  mutually.  And  the 
said  agreement  being  so  made,  he  the  said  plaintiff  then  and  there  at  the 
special  instance  and  request  of  the  defendant,  undertook  and  then  and 
there  faithfully  promised  the  defendant  to  work  the  said  farm  on  shares, 
and  to  fulfil  the  said  agreement  in  all  things  therein  contained ;  wherefore 
the  defendant  then  and  there  in  consideration  of  the  premises,  undertook 
and  then  and  there  faithfully  promised  the  plaintiff  to  perform  and  fulfil 
the  said  agreement  in  all  things  therein  contained  on  his  part  to  be  per- 
formed and  fulfilled.  And  the  said  plaintiff  in  fact  saith,  that  although 
the  defendant  in  part  performance  of  his  said  agreement,  did  afterwards, 
to  wit,  on  the  16th  day  of  April  in  the  year  aforesaid,  deliver  to  the  said 
plaintiff  possession  of  the  said  farm  to  be  worked  on  shares  as  aforesaid, 
and  although  he  the  said  plaintiff  was  ready  and  willing  to  execute  the 
said  agreement,  and  afterwards,  to  wit,  on  the  1st  day  of  August  in  the 
year  aforesaid  offered  to  execute  the  same,  yet  the  said  defendant  wrong- 
fully and  unjustly  intending  to  injure  and  aggrieve  the  said  plaintiff  in 
this  behalf,  hath  not,  (although  he  was  then  and  there  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  requested  by  the  said  plaintiff  so  to 
do)  as  yet  executed  the  said  agreement  as  aforesaid,  but  hath  hitherto 
wholly  neglected  and  refused  and  still  neglects  and  refuses  so  to  do.  To 
this  declaration  the  defendant  pleaded  a  set-off,  and  the  plaintiff  demurred 
specially. 

J.  L.  Robinson,  for  plaintiff. — The  plea  is  clearly  bad,  as  a  set-off  can- 
not be  pleaded  to  a  special  count  of  this  nature. 

H.  Smith,  for  the  defendant,  admitted  that  the  plea  could  not  be  sup- 
ported, but  objected  to  the  declaration  as  vague  and  uncertain,  and  shew- 
ing an  agreement  void  by  the  Statute  of  Frauds,  and  that  could  not  be 
enforced. 

Robinson,  C.^  J. — The  plea  it  is  admitted  cannot  be  sustained,  and 
the  defendant  excepts  to  the  declaration,  which  is  framed  on  a  very  vague 
and  uncertain  agreement ;  but  if  the  declaration  shews  a  good  cause  ot 
action  and  a  breach  well  assigned,  it  must  he  upheld  on  general  demurrer. 
2c  VOL.  ir. 
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The  contract  alleged  is  to  work  certain  land  on  shares ;  what  shares  ? 
equal  or  unequal?  can  we  intend  equal?  Then  what  20  acres  of  wood- 
land? are  we  to  intend  that  there  were  only  20  in  the  lot?  if  more, 
which  20,  and  who  is  to  choose?  Then  when  is  the  term  to  commence? 
The  plaintiff  should  not,  on  his  own  shewing,  have  entered  until  he  had 
a  proper  agreement.  But  it  seems  to  us  that  the  action  is  wholly  founded 
on  a  fallacy;  it  is  an  attempt  to  charge  the  defendant  upon  an  agreement 
void  by  the  Statute  of  Frauds.  As  regards  any  interest  in  this  land  that 
could  be  the  subject  of  a  parol  agreement,  we  must  suppose  the  plaintiff 
prepared  to  prove  the  particulars  of  such  agreement,  or  he  could  not  sup- 
port his  declaration  at  the  trial ;  and  if  he  can  prove  that  agreement  by 
parol,  and  if  such  evidence  is  admissible,  then  the  defendant  not  binding 
himself  in  writing  to  do  the  same  thing  is  injuria  absque  damno.  An  action 
does  not  arise  upon  every  idle  agreement  that  may  have  been  made  and 
broken  ;  we  must  see  that  a  damage  could  arise  from  such  breach.  This 
applies  to  the  alleged  lease  of  the  cleared  land  for  a  year.  Then  as  to 
the  proposed  demise  of  the  wood-land  for  ten  years,  no  such  agreement  can 
be  noticed,  unless  it  is  proved  to  be  in  writing;  a  verbal  agreement  respect- 
ing it  would  be  void  under  the  Statute  of  Frauds.  And  how  can  we 
allow  its  effect  for  the  purpose  of  charging  the  defendant  in  this  indirect 
manner  ?  And  besides  this,  it  is  clear,  in  our  opinion,  that  there  would 
be  no  breach  of  such  an  agreement  as  is  here  stated,  until  the  plaintiff  had 
tendered  a  written  agreement  in  conformity  with  the  alleged  contract,  and 
requested  the  defendant  to  sign  it.  It  does  not  appear  by  the  statement 
in  the  declaration,  that  one  party  was  bound  to  perform  the  agreement 
any  more  than  the  other.  It  is  not  as  when  one  binds  himself  to  grant 
and  convey  to  another  on  a  certain  day,  there  he  must  convey  by  the  day; 
and  it  is  incumbent  on  him  not  merely  to  execute  a  deed,  but  to  see  that 
a  deed  is  made.  Here  it  is  merely  averred  that  both  parties  agreed,  that 
the  contract  should  be  reduced  into  writing  and  signed  by  the  parties 
mutually.  The  breach  is  that  the  defendant  hath  not  executed  the  agree- 
ment, although  requested,  but  he  could  not  execute  it,  tiU  it  had  been 
reduced  into  writing,  and  he  did  not  bind  himself  to  do  that.  It  was  as 
much  incumbent  upon  the  other  party  as  upon  him. 

Judgment  for  defendant. 


Doe  Nugent  v.  Hessell. 

A  claim  by  a  tenant  to  hold  the  land  leased  against  the  landlord,  as  being  of 
right  his  own  ;  and  a  refusal  to  pay  rent,  on  the  ground  that  the  landlord  had 
no  right  to  it,  is  a  forfeiture  by  tenant  of  his  term,  and  the  landlord  can  at 
once  maintain  ejectment  against  him,  during  the  currency  of  the  lease. 

Ejectment  for  the  east  half  of  lot  No.  21,  in  the  first  concession  lake 
side  Marysburgh,  called  the  Hesse  Lot.  At  the  trial  the  plaintiff  put  in 
the  following  agreement : — "  Be  it  remembered  that  at,  &c.,  it  is  agreed 
this  16th  March,  1840,  between  Daniel  Nugent  of  the  one  part,  and 
George  Hessell  of  the  other  part.  The  said  Daniel,  for  the  consideration 
hereafter  mentioned,  agrees  to  let  his  farm  in  Marysburgh,  known  as  east 
half  of  lot  No.  2 1  west  of  the  Rock,  whereon  a  saw  mill  is  erected,  and 
commonly  called  the  Hesse  Lot,  for  the  space  of  five  years  from  the  date 
hereof,  to  take  and  receive  immediate  possession  of  the  same,  as  well  as 
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house  and  barn,  and  all  other  appurtenances  thereunto  belonging;  and, 
on  making  good  the  payments  as  hereafter  specified,  the  said  George  to 
have  the  sole  possession  of  the  same,  as  fully  in  every  respect  as  the 
aforesaid  Daniel  now  holds  of  the  same.  In  consideration  whereof  the 
said  George  agrees  to  pay  £25  in  hand ;  £12  10*.  on  1st  January,  1841  ; 
£25  on  1st  January,  1842  ;  £25  on  1st  June,  1842;  £25  on  1st 
January,  1843;  £25  on  1st  January,  1844;  and  £25  on  1st  January, 
1845.  In  the  event  of  failure  of  any  of  the  specified  sums  at  the  times 
mentioned  as  becoming  due  not  being  paid  by  the  said  George,  then  the 
aforesaid  Daniel  to  receive  quiet  and  undisturbed  possession  of  the  pos- 
session, free  from  all  incumbrances,  from  the  said  Greorge  :  That,  should 
a  government  deed  issue  in  the  name,  or  on  the  behalf  of  the  said  Daniel, 
the  aforesaid  George  further  agrees  to  pay  half  the  expense  of  obtaining 
the  same,  on  being  transferred  to  him,  the  aforesaid  George.  It  is  further 
to  be  understood,  that  all  crops  now  sown  and  on  the  ground,  are  belong- 
ing to  the  aforesaid  Daniel".  And  the  parties  bound  themselves  in  a 
penalty  of  £250  for  the  fulfilment  of  the  agreement.  It  was  further 
proved  that,  when  the  lessor  of  the  plaintiff  demanded  of  defendant  pay- 
ment of  the  instalment  of  £25  due  on  1st  January,  1843,  the  defen* 
dant  said  he  would  not  pay;  and,  if  the  plaintiff  went  to  law,  he  had 
not  property  enough  to  pay  it.  That  the  plaintiff  had  no  deed  for  the 
place,  and  that  he  had  as  good  a  right  to  it  as  the  plaintiff  had,  and  that 
he  could  not  put  him  off.  The  ejectment  was  brought  for  breach  of  the 
agreement  or  lease,  as  it  was  termed  by  the  plaintiff's  counsel;  and,  in 
order  to  prove  that  there  was  no  sufficient  distress  on  the  land,  the  plain- 
tiff called  witnesses,  who  swore  that  the  value  of  the  property  there  was 
not  nearly  equal  to  the  amount  due.  A  nonsuit  was  moved  for,  because 
the  lease  was  not  such  a  one  as  a  distress  could  be  made  under,  and 
because  it  was  not  shewn  that  the  other  requisites  of  the  statute  had  been 
complied  with.  The  learned  judge  inclined  to  the  opinion  that  the  in- 
strument produced  was  not  a  lease,  but  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court,  whether  under  the  circum- 
stances the  plaintiff  was  entitled  to  recover  under  the  statute  ;  if  not,  the 
verdict  to  be  entered  for  the  defendant. 

Crawford^  for  the  plaintiff  cited  Doe  Hitchings  v.  Lewis  (a). 

Richards^  for  the  defendant,  cited  Doe  Graves  v.  Wells  (5);  Doe 
Gooch  V.  Knowles  (c). 

Robinson,  C.  J.-^-We  consider  this  a  sale,  and  not  a  lease.  The  effect 
of  the  contract  is  to  pay  by  instalments  for  the  fee  simple ;  and  it  seems 
therefore  doubtful  whether  such  a  state  of  things  could  be  regarded  as  a 
tenancy  coming  under  the  statute  4  Geo.  11.  ch.  28,  for  the  landlord  has 
only  the  dry  legal  estate ;  he  has  not  the  beneficial  interest  as  the  rever- 
sioner— Parmenter  v.  Webber  (d).  But  the  clear  ground  on  which  the 
plaintiff  is  entitled  to  a  verdict  is,  that  the  defendant,  according  to  the 
evidence,  wholly  disclaimed  his  title,  and  set  him  at  defiance.  That  is  a 
forfeiture  of  the  term,  and  puts  an  end  at  once  to  the  tenancy,  and  enti- 
tles the  landlord  to  treat  him  as  a  trespasser — Doe  Glaus  v.  Stewart  (e). 
We  have  examined  the  case  of  Doe  Graves  v.  Wells.    It  is  very  distin- 
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guishable  from  the  present  in  its  circumstances.  There  the  question  was 
not  between  the  tenant  and  the  lessor,  who  demised  to  him,  as  it  is  in 
this  case.  There  had  been  a  change  of  circumstances  since  the  lease 
was  made  ;  and  the  defendants  imagining  that  the  effect  had  been  to 
make  them  the  owners  of  the  property,  denied  that  they  had  held  as 
tenants.  Now,  whatever  may  have  been  the  grounds  of  their  claim  in 
that  case,  it  would  certainly  seem  to  be  unjust  that  where  from  circum- 
stances which  have  occurred  since  the  lease  was  made,  the  tenant  may 
conceive  that  he  has,  by  operation  of  law,  become  the  owner  of  the  fee, 
he  should  not  be  at  liberty  to  urge  his  claim  to  be  so  regarded,  without 
forfeiting  the  term  which  he  had  held  as  a  tenant,  in  case  he  should  be 
found  out  to  be  in  law  the  owner  of  the  fee.  It  has  been  determined  in 
several  cases  that  where,  from  circumstances  which  have  occurred  since 
the  demise,  the  tenant  may  be  sincerely  in  doubt  which  of  two  opposing 
claimants  is  the  owner  of  the  estate,  he  does  not  forfeit  his  right  of  posses- 
sion as  a  tenant,  and  subject  himself  to  be  treated  as  a  trespasser  by 
declining  to  pay  his  rent  on  account  of  such  doubt.  It  has  not,  so  far  aa 
I  can  find,  been  yet  determined  in  any  case,  that  a  tenant  can  treacher- 
ously turn  round  on  the  very  person  who  demised  to  him.  when  no  cir- 
cumstances have  occurred  to  alter  their  relative  positions,  and  refuse  to 
acknowledge  his  title  and  disclaim  to  hold  under  him,  without  subjecting 
himself  to  be  treated  as  a  trespasser.  The  language  of  the  judges  in  the 
case  of  ^Doe  Graves  v.  Wells,  may  seem  to  establish  such  a  doctrine,  but 
until  it  is  so  held  in  a  case  in  which  that  point  is  presented,  I  cannot 
treat  the  previous  cases  as  being  overruled. 

Judgment  for  plaintiff. 


Morton  v.  Thompson. 

In  an  action  against  the  acceptor  of  a  bill,  he  pleaded  that  it  was  accepted  for 
the  accommodation  of  the  plaintiff,  and  a  verdict  being  found  in  his  favour, 
the  court  refused  to  set  it  aside,  on  affidavits  of  new  evidence  having  been 
discovered  since  the  trial,  the  affidavits  to  establish  that  point  not  having  been 
filed  until  the  second  term  after  the  rule  nisi  was  moved,  and  leaving  it  very 
doubtful  whether  the  new  evidence  was  of  such  a  nature  as  would  certainly 
avail  the  plaintiff. 

Defendant  is  sued  as  acceptor  of  a  bill  of  exchange,  made  payable  to 
the  plaintiff  or  his  order  for  £500.  Defendant  pleads,  first,  that  he 
did  not  accept  the  bill;  secondly,  that  he  accepted  the  bill  for  the  accom- 
modation of  plaintiff  receiving  no  value  for  it;  thirdly,  that  upon  the 
making  of  the  bill,  it  was  agreed  between  plaintiff  and  one  McTaggart, 
that  plaintiff  should  draw  the  bill,  and  that  McTaggart  should  get  the 
same  accepted  by  defendant  for  the  purpose  of  enabling  plaintiff  to  get  it 
discounted  for  the  accommodation  of  plaintiff",  that  it  should  be  taken  up 
by  plaintiff  if  outstanding  when  due,  and  that  there  should  be  no  claim 
by  plaintiff  on  defendant  on  account  of  the  bill.  The  plea  then  avers 
that  the  bill  was  drawn,  and  accepted,  and  delivered  to  plaintiff  on  that 
understanding,  and  that  plaintiff  holds  the  same  on  those  terms  and  no 
other.  Fourth,  that  plaintiff  before  this  action  was  brought,  indorsed  and 
transferred  the  bill  to  a  person  unknown,  who  was  from  thenceforth,  and 
is  the  holder  of  the  bill.    There  are  common  courts  in  the  declaration  to 
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which  the  general  issue  is  pleaded.  Plaintiff  replies  to  the  second  plea, 
that  defendant  accepted  the  bill  on  a  good  and  sufficient  consideration, 
takes  issue  on  the  3rd  plea,  and  to  the  4th  plea  he  replies  that 
it  is  true  that  he  did  endorse  the  bill  for  a  good  consideration  to  the 
Commercial  Bank,  who  thus  became  the  holders  thereof  when  it  fell  due, 
that  defendant  made  default  in  paying  the  same  when  duly  presented, 
and  that  plaintiff  was  obliged  to  take  up  the  bill  from  the  bank,  which 
thereupon  endorsed  the  bill  over  to  plaintiff,  who  now  holds  the  same, 
and  traverses  that  any  other  person  has  been  since,  or  is  now,  the  holder 
of  the  bill.  Upon  the  trial  the  defendant  had  a  verdict,  subject  to  the 
opinion  of  this  court,  upon  the  evidence. 

R.  E.  Burns,  for  the  plaintiff,  in  the  following  term  (Hilary),  obtained 
a  rule  to  shew  cause  why  a  verdict  should  not  be  entered  for  plaintiff  for 
£539.  upon  leave  reserved  at  the  trial,  or  for  a  new  trial  upon  the 
law  and  evidence,  and  for  misdirection,  and  in  the  following  term,  Easter, 
the  cause  having  been  tried  in  October  preceding,  he  moved  for  leave  to 
amend  the  rule  nisi,  which  he  had  obtained  by  adding  thereto  "upon 
affidavits,  new  evidence  having  been  discovered  in  the  cause,  with  leave 
to  file  an  affidavit  of  one  Conway,  when  the  same  should  be  received  from 
New  York."    The  facts  of  the  case  appear  in  the  judgment  of  the  court. 

JEccles  shewed  cause. 

Robinson,  C.  J. — Upon  looking  at  the  evidence  given  on  the  trial,  we 
find  that  the  defence  stated  in  the  third  plea  was  proved,  and  that  the 
verdict  was  rendered  properly  for  the  defendant.  There  is  no  doubt  that 
it  is  a  good  defence,  if  the  acceptor  of  a  bill  can  shew  that  he  accepted  it 
for  the  accommodation  of  the  drawer,  to  enable  him  to  get  money  by 
discounting  it,  and  on  his  assurance  that  he  would  take  it  up  when  due, 
and  that  the  acceptor  should  not  be  held  liable  to  him  on  his  acceptance. 
We  have  already,  by  granting  a  second  trial,  given  every  opportunity  to 
have  the  facts  proved.  It  is  contended  that  this  bill  being  furnished  by 
McTaggart  (who,  however,  is  no  party  to  it)  on  account  of  a  debt  actu- 
ally due  by  him,  to  the  plaintiff,  and  that  fact  being  known  to  Thompson, 
such  a  defence  cannot  be  urged,  but  we  find  no  ground  for  such  a  distinc- 
tion. Morton  being  disappointed  and  delayed  in  receiving  his  debt  from 
McTaggart,  and  pressing  him  for  payment,  may  have  felt  it  to  be  a  sub- 
stantial accommodation  to  himself,  to  get  by  his  procurement  a  good 
acceptance  from  some  one  else,  on  which  he  could  raise  the  money  in  the 
mean  time,  relying  on  McTaggart's  promise  to  meet  it  by  his  payment, 
and  consenting,  if  he  did  not,  that  he  would  himself  take  up  the  bill,  and 
that  the  acceptor  should  not  be  troubled.  Such  transastions  are  not  so 
usual  where  there  is  an  actual  debt  at  the  bottom,  for  which  the  creditor 
in  general  looks  for  a  real  security,  but  they  do  take  place,  and  not  unfre- 
quently.  If  the  plaintiff  could  have  got  McTaggart's  acceptance  dis- 
counted at  the  bank,  he  would  no  doubt  have  willingly  taken  it,  and  yet 
that  would  have  left  him  exposed  to  be  placed  precisely  in  the  situation 
he  is  in  now ;  for  if  McTaggart  had  not  been  punctual,  he  must  have 
taken  up  the  bill,  and  looked  to  his  debtor  for  ultimate  payment 
as  before.  He  may  have  been  well  content  to  take  Thompson's  accep- 
tance for  the  mere  purpose  of  discount,  relying  on  McTaggart  paying  by 
the  time,  and  pledging  himself  not  to  look  to  Thompson  at  all  events, 
as  the  plea  alleges.    If  the  plaintiff  meant  to  contend  that  an  acceptor 
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could  not  thus  protect  himself  when  he  gave  his  acceptance  at  the 
request  of  an  actual  debtor,  and  with  a  knowledge  of  the  facts,  he 
should  have  replied  to  this  plea,  that  the  acceptance  was  given  on 
behalf  of  McTaggart,  to  secure  a  debt  due  to  Morton.  I  do  not  say  that 
that  would  have  availed  him,  if  Thompson,  nevertheless,  agreed  to  take 
it  as  a  mere  accommodation  acceptance ;  but  at  any  rate  it  is  not  pleaded, 
and  the  defence  that  was  set  up  was  proved.  We  cannot,  therefore  say, 
that  the  verdict  was  against  law  or  evidence,  or  that  there  was  any  mis- 
direction. The  rule  was  obtained  in  the  term  after  the  trial,  on  these 
grounds  only,  and  in  the  next  term  the  plaintiff  moved  to  be  allowed  to  add 
another  alternative  to  this  rule,  that  he  might  obtain  a  new  trial  on  the 
discovery  of  fresh  evidence,  namely  the  evidence  of  a  person  who  had 
been  resident  at  Bytown,  and  had  heard  the  parties  speak  of  this  trans- 
action, and  who  has  since  removed  to  New  York,  but  the  plaintiff  was  not 
then  prepared  to  file  a  properly  authenticated  affidavit  of  this  person's, 
and  has  only  done  so  in  the  third  term  after  the  trial.  This  is  asking 
such  an  indulgence  as  I  believe  has  never  yet  been  granted  in  this  court ; 
and  without  saying  whether  in  some  case  of  great  importance,  or  where  a 
continuing  right  was  to  be  barred,  we  might  not  under  some  remarkable 
circumstances  allow  what  is  now  asked,  I  am  of  opinion  that  we  should 
not  depart  so  entirely  from  the  common  course  of  proceeding,  in  order  to 
afford  another  chance  of  recovering  against  a  surety,  for  such  it  is  admit- 
ted Thompson  is  in  effect,  even  according  to  the  plaintifi 's  statement  of 
the  case.  It  would  not  be  satisfactory  either,  after  a  trial  to  open  a  case 
in  so  unusual  a  manner,  in  order  to  admit  the  kind  of  evidence  which  this 
man  Conway  swears  he  can  give,  for  as  to  what  may  have  passed  between 
McTaggart  and  Morton  alone  unknown  to  Thompson,  that  could  not 
affect  the  question,  and  the  other  part  of  the  affidavit,  relating  to  expres- 
sions which  he  says  he  has  heard  Thompson  make  use  of,  admitting  that 
he  had  become  bound  to  the  plaintiff  for  McTaggart  in  a  large  sura,  every 
thing  would  depend  on  the  exact  words  used,  which  a  stranger  to  the 
transaction  having  no  concern  in  the  matter,  may  easily  have  misunder- 
stood. That  Thompson  was  liable  to  the  Bank  in  conseqiience  of  his 
acceptance,  was  certain,  and  this  he  may  have  spoken  of  with  regret,  as 
Conway  states.  There  is  no  reason  shewn  either,  why  the  plaintiff 
knowing  as  he  did  what  point  was  to  be  tried,  should  not  as  well  have 
thought  before  the  trial  as  since,  of  the  possibility  of  Conway's  ha^^ng 
some  knowledge  of  the  circumstances.  The  steps  he  has  taken  since  the 
trial,  should  have  been  taken  before.  If  he  could  not  find  Conway's 
place  of  residence  he  could  have  delayed  going  to  trial  till  he  had  dis- 
covered it.  It  would  be  most  dangerous  to  allow  a  party  afler  a  cause 
has  been  tried,  to  consider  whether  there  may  not  be  some  person  who 
may  have  casually  heard  something  of  the  matter  that  has  been  tried,  and 
then  sending  to  him  an  account  of  what  his  opponent's  witnesses  have  sworn, 
to  enquire  whether  he  cannot  contradict  it.  If  Conway  had  had  any 
peculiar  connection  with  the  transaction  as  an  agent  or  otherwise,  it  would 
have  made  the  grounds  stronger,  but  I  fear  we  should  be  opening  a  door 
to  great  abuses  if  we  were  to  give  way  to  this  new  application,  made  in 
the  second  term  after  the  trial.  If  we  could  properly  do  it,  our  inclina- 
tion would  lead  us  to  assent,  because  McTaggart's  conduct  has  been  sus- 
picious throughout,  and  the  plaintiff  once  had  a  verdict  for  his  demand, 
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though  from  circumstances  the  case  was  then  undefended.  The  letter 
which  was  put  in  from  McTaggart  to  the  plaintiff,  is  in  that  strain  that  it 
would  rather  lead  me  to  think  the  chief  object  was  to  get  paper  that 
would  be  discounted,  rather  than  a  good  security  for  the  debt.  I  should 
like  to  have  seen  the  letter  from  plaintiff  to  which  that  is  the  answer. 

Rule  discharged. 


Davis  v.  Birdsall  et  al. 

Where  arbitrators  admit  the  testimony  of  a  witness  who  has  a  distinct  interest  in 
the  matters  in  dispute,  and  afterwards  award  in  favour  of  the  party  on  whose 
behalf  the  witness  was  examined,  the  submission  to  arbitration  containing  no 
consent  to  the  examination  of  the  parties  interested,  the  award  will  be  set 
aside. 

J.  Hiljyard  Ca^eron^  obtained  a  rule  nisi  last  term,  to  set  aside  the 
award  m^de  between  the  parties,  on  the  following  grounds :  1  st,  Because 
one  Hiram  Humphreys,  a  witness  who  was  examined  before  the  arbitra- 
tors, had  a  direct  interest  in  the  event  of  the  arbitration,  and  that  fact 
was  not  made  known  to  the  arbitrators.  2nd,  That  the  submission  was 
by  the  defendants  as  executors,  and  the  award  was  against  them  person- 
ally. 3rd,  That  the  arbitrators  awarded  on  the  costs  of  the  reference, 
which  were  not  submitted  to  them.  It  appeared  upon  the  submission 
and  affidavits,  that  the  defendants  were  the  executors  of  one  Benjamin 
Canby,  deceased,  who  had  a  contract  or  agreement  with  a  Captain  Hum- 
phrey for  the  sale  of  some  land  many  years  ago ;  that  money  had  been 
paid  upon  the  contract  to  Canby,  but  that  the  purchase  had  never  been 
completed.  Humphrey  died,  and  his  son,  Hiram  Humphrey,  made  a  claim 
upon  the  defendants  as  Canby's  executors,  for  the  non-completion  of  the 
sale.  He  subsequently  assigned  all  his  interest  in  the  claim  to  the  plain- 
tiff, Davis,  and  this  assignment  and  the  circumstances  connected  with  the 
claim,  were  recited  in  the  submission  to  arbitration,  which  was  under 
seal,  and  described  the  claim  as  made  on  the  defendant's,  executors  of 
the  late  Benjamin  Canby's  estate.  The  arbitrators  examined  Hiram 
Humphrey  on  the  arbitration,  having  been  given  to  understand  that  he 
had  some  kind  of  interest  in  the  event,  and  they  made  their  award  in 
favour  of  Davis,  for  nearly  £500,  which  they  directed  the  defendants  to 
pay  to  him  as  the  "representative  of  Hiram  Humphrey."  By  the  affida- 
vits that  were  filed,  it  appeared  that  Humphrey  had  made  an  agreement 
with  Davis,  by  which  he  was  to  have  a  part  of  the  sum  awarded,  if  any 
were  awarded  in  favour  of  Davis,  and  that  this  was  not  known  to  the 
arbitrators,  or  the  defendants.  The  submission  gave  no  power  to  the 
arbitrators  to  examine  the  parties,  or  to  award  costs,  but  the  award 
against  the  defendant  contained  a  direction  that  they  should  pay  the 
costs  of  the  reference. 

Bovlton^  Q.  C,  shewed  cause. — The  defendants  became  responsible  in 
their  personal  capacity,  and  not  in  their  representative  character,  and  call- 
ing them  in  the  submission  the  executors  of  the  estate  of  Canbj'^  cannot 
affect  the  execution  of  a  sealed  instrument,  by  which  they  bound  them- 
selves to  abide  by  the  event  of  the  award.  It  is  sworn  on  the  part  of  the 
plaintiff  that  the  arbitrators  were  aware  that  Humphrey  had  an  interest  in 
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the  matter  submitted,  and  when  they  chose  to  admit  his  evidence  with 
that  knowledge,  it  cannot  be  objected  to  now,  as  they  were  the  proper 
judges  of  its  admission  or  rejection.  As  to  that  part  of  the  award  which 
makes  the  defendants  pay  the  costs  of  the  reference,  it  cannot  be  sup- 
ported, but  it  may  be  set  aside  as  to  that  part,  without  affecting  the  rest 
of  the  award. 

Cameron^  in  support  of  the  rule. — The  defendants  did  not  intend  to 
bind  themselves  personally  by  the  submission,  the  whole  recital  of  the 
matters  in  difference  shews  that,  and  therefore  the  award  should  have 
been  that  they  should  pay  out  of  the  assets  of  the  estate,  and  not  from 
their  own  funds.  Then  it  is  sworn,  that  Humphrey  had  an  interest  in 
the  event  of  the  award  to  half  the  sum  awarded,  whatever  that  sum  might 
be ;  such  an  interest  ought  certainly  to  have  excluded  his  testimony,  and 
had  the  arbitrators  been  aware  of  it  to  its  full  extent,  no  doubt  it  would 
have  excluded  him.  The  submission  did  not  authorise  the  arbitrators  to 
examine  the  parties,  and  Humphrey  was  quite  as  much  a  party  in  interest 
as  Davis  himself,  and  his  examination  gave  to  Davis  an  unfair  advantage 
over  the  defendants.  As  to  the  costs  of  the  reference,  it  must  be  admitted 
they  must  be  struck  out,  as  the  arbitrators  in  awarding  any  costs  have 
clearly  gone  beyond  the  submission. 

Robinson,  C.  J. — Upon  considering  the  statements  in  these  affidavits, 
and  reading  the  few  cases  to  be  found  in  the  books  upon  the  subject  of 
objections  to  an  award  on  the  ground  of  the  arbitrator  having  admitted 
the  evidence  of  a  witness  incompetent  from  interest,  I  am  of  opinion  that 
this  award  ought  not  to  be  allowed  to  stand.  («)  These  arbitrators  were 
tiot  barristers,  and  therefore  it  is  not  to  be  assumed  that  the  competency 
or  incompetency  of  witnesses  was  intended  to  be  submitted  to  their  judg- 
ment conclusively,  as  well  as  all  other  questions  of  law.  It  is  upon  this 
distinction  that  several  of  the  cases  have  been  determined.  Then  they 
had  not  authority  given  to  them  by  the  submision  to  examine  the  parties 
if  they  chose,  which  has  been  held  to  include  the  discretion  to  examine  any 
other  witness,  though  he  would  be  incompetent  in  general  from  interest. 
The  situation,  too,  in  which  the  witness,  Humphrey,  stood,  and  which  gave 
him  clearly  a  direct  interest  in  the  event  of  the  award,  was  not  known  to 
some  of  the  arbitrators  at  all,  if  distinctly  understood  by  any  of  them,  of 
which  I  am  not  satisfied  by  the  affidavits.  And  there  is  too  much  reason 
to  suspect  an  unfair  contrivance  between  Davis  and  Humphrey,  to  advance 
a  claim  in  the  name,  and  as  if  for  the  benefit  of  Davis  alone  ;  and  to  be 
materially  supported,  as  it  was,  by  the  evidence  of  Humphrey,  when  the 
latter  was  by  a  stipulation  to  receive  half  of  whatever  sum  should  be 
awarded.  All  may  have  been  honestly  intended,  but  it  does  not  look 
like  it.  It  should  af  least  appear  that  the  arbitrators  were  distinctly  and 
openly  informed  that  Humphrey  was  swearing  in  support  of  a  claim  which 
was  to  put  money  into  his  own  pocket ;  and  then  they  would  at  least 
have  known  better  with  what  allowance  it  might  be  proper  to  receive  his 
evidence.  And  still  the  objection  would  have  remained,  that  they  were 
examining  one  of  the  parties  in  the  submission  without  any  authority, 
expressed  or  implied,  for  doing  so.  There  is,  besides,  an  objection  to  the 
award,  which  it  seems  to  us  necessary  to  notice,  though  this  rule  was  not 
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moved  on  an^^  such  grounds.  The  award  is  in  favour  of  Davis,  as  the 
representative  of  Hiram  Humphrey,  who  is  living ;  which  appears  to  be 
in  fact  and  upon  the  face  of  it  an  award  in  favour  of  Humphrey,  and  not 
of  Davis,  though  I  have  little  doubt  that  it  was  otherwise  meant.  Whether 
an  award  in  such  terms  could  be  enforced  by  action  in  the  name  of  Davis 
is  very  doubtful,  I  think.  On  this  point  I  refer  to  the  case  of  Downman 
V.  Jones,  (a)  and  without  expressly  deciding  that  the  award  and  submis- 
sion are  in  this  respect  so  repugnant  as  not  to  be  reconciled,  the  error  is 
an  additional  reason  for  not  allowing  an  award  of  such  doubtful  import  to 
stand.  The  second  exception  taken  in  the  rule  we  do  not  think  is  sus- 
tainable. The  last,  which  is  that  the  award  gives  directions  respecting 
the  costs  of  the  reference,  which  are  not  submitted,  is  entitled  to  prevail. 
The  award  is  certainly  void  as  to  that  part.  For  the  reasons  given,  how- 
ever, we  are  of  opinion  that  the  award  should  be  wholly  set  aside,  but  not 
with  costs. 

Rule  absolute. 

Doe  DEM.  Powell  v.  Rorison. 

In  ejectment  by  a  sheriff's  vendee,  of  lands  sold  for  arrears  of  taxes,  it  is  suffi- 
cient to  entitle  the  plaintiff  to  recover,  if  it  appears  from  the  defendant's  evi- 
dence that  there  was  not  sufficient  distress  upon  the  land;  and  proving  that 
there  were  some  few  pieces  of  wood  and  timber  that  had  been  cut  down  by 
trespassers,  and  left  by  them  to  be  prepared  for  the  market  on  the  lot,  is  not 
sufficient  evidence  of  distress  being  on  the  land  to  prevent  the  necessity  for 
the  sale. 

Ejectment  for  the  east  half  of  Lot  No.  4,  in  the  6th  concession  of 
Fitzroy.  The  lessor  of  the  plaintiff,  to  establish  his  case,  put  in  letters 
patent,  dated  7th  October,  1831,  to  George  Purvis  for  the  south-east  part 
of  Lot  No.  4,  in  the  6th  concession  of  Fitzroy  ;  and  a  clerk  of  the  peace's 
warrant,  dated  the  25th  February,  1840,  to  the  sheriff  to  sell  this  and 
other  lots,  for  eight  years  taxes  then  in  arrear.  Sale,  15th  June,  1842. 
On  the  1st  July,  1843,  sheriff's  deed  to  lessor  of  the  plaintiff,  as  the 
purchaser  at  the  sheriff's  sale.  The  lessor  of  the  plaintiff  gave  no  dis- 
tinct evidence  of  a  want  of  sufficient  distress,  to  satisfy  the  amount  of 
the  taxes,  being  found  upon  the  premises  ;  and,  on  the  part  of  the  defen- 
dant, it  was  proved  that  some  logs  and  timber  had  been  cut  upon  the 
lot,  by  some  persons  who  had  trespassed  upon  the  land,  and  had  left  the 
timber  that  they  had  cut  down,  to  complete  it  for  the  market  at  some 
future  period.    On  this  evidence  the  jury  found  for  the  defendant,  and 

R.  Hervey^  for  the  plaintiff,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  law  and  evidence. 

A.  Wilson  shewed  cause. 

Robinson,  C.  J. — We  are  of  opinion  that  there  ought  in  this  case 
to  be  a  new  trial,  on  payment  of  costs.  It  is  no  argument  in  sup- 
port of  the  verdict,  that  the  plaintiff  gave  no  evidence  of  there  being 
no  distress  on  the  premises ;  because,  though  we  have  held  it  necessary 
that  some  evidence  should  be  given  in  such  cases  of  the  sheriff  having 
examined  and  found  no  distress,  because  his  authority  to  sell  is  contin- 
gent on  the  fact  of  there  being  none,  yet  here  the  tenant  in  possession 
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gave  full  evidence  tipon  that  point,  and  shewed  what  the  truth  of  the  case 
really  was.  And  the  question  is  whether,  upon  what  did  appear  in  the 
case,  the  jury  were  warranted  in  finding  that  there  was  distress  on  the 
land,  while  the  writ  was  in  the  sheriff's  hands,  from  which  the  arrears  of 
taxes  could  have  been  made.  We  think  it  cannot  be  said  that  the  fact 
was  made  out  by  any  reasonable  evidence  ;  the  proof  was  that  some  logs 
and  timber  had  been  cut  somewhere  upon  the  lot,  chiefly  if  not  altogether 
by  trespassers,  and  left  in  the  woods  to  perish,  where  they  might  perhaps 
have  been  found,  if  the  sheriff  had  traversed  the  whole  lot  with  that  view. 
The  possibility  of  a  stick  of  timber  being  cut  here  and  there  by  tres- 
passers and  not  drawn  away,  is  not  what  the  sheriff  can  be  supposed  to 
look  to,  and  if  a  sale  made  under  the  statute  could  be  held  void  upon 
evidence  of  this  description,  the  sheriff  would  be  under  the  necessity  of  cross- 
ing and  re-crossing  every  lot  of  land,  and  searching  for  remnants  of  timber 
that  may  have  been  left  by  trespassers,  and  after  all  his  care,  perhaps,  there 
would  be  few  lots  in  some  districts  in  which  a  subsequent  search  might  not 
discover  some  ground  of  this  sort  for  impeaching  the  sale,  and  no  one  could 
purchase  with  safety.  It  may  indeed  appear  at  first  sight,  that  the  legis- 
lature only  intended  that  the  sheriff  should  search  for  distress  where  there 
is  some  one  occupying  the  lot ;  but  we  could  not  hold  that,  because  there 
might  be  abundant  distress  upon  the  land,  such  as  stock,  crops,  &c.  when 
the  owner  might  be  living  on  another  lot  near ;  and  the  meaning  of  the 
act  is,  that  the  land  shall  not  be  sold  unnecessarily.  But  we  must  give 
the  statute  a  reasonable  construction,  and  we  ought  to  discourage  the 
kind  of  attempt  that  was  made  in  this  case  to  set  up  a  distress  on  such 
evidence ;  because  it  looks  too  much  like  a  mere  pretence  to  avoid  the 
fair  operation  of  the  statute.  We  do  not  find  that  any  of  the  legal  excep- 
tions taken  to  the  plaintiff's  case  at  the  trial  were  entitled  to  prevail,  and 
we  think  it  more  proper  to  grant  a  new  trial  upon  the  evidence  in  this 
case,  because  it  is  not  the  former  owner  of  the  land  who  might  be  con- 
sidered as  struggling  against  a  forfeiture,  but  a  mere  stranger  to  the  title 
as  it  appears,  who  has  endeavoured  to  defeat  the  sheriffs  sale  upon  this 
very  unsatisfactory^  evidence.  We  can  only  properly  grant  a  new  trial 
however,  on  payment  of  costs. 

Rule  absolute. 


Campbell  v.  Boulton. 

Where  in  assumpsit  by  the  plaintiff  for  the  immoderate  riding  of  a  mare  loaned 
to  the  defendant,  and  not  returning  her,  with  a  breach  that  she  was  not  restored 
to  the  plaintiff,  but  was  so  greatly  injured  that  she  died,  the  defendant  pleaded 
one  plea  as  to  returning  her  only,  to  which  the  plaintiff  demurred  :  the 
plea  was  held  a  good  answer  to  that  part  of  the  breach  which  it  professed  to 
cover. 

The  plaintiff  declares  in  assumpsit,  for  that  whereas  heretofore,  to  wit, 
on  the  27th  day  of  March,  in  the  year  of  our  Lord  1841,  in  consideration 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said 
defendant,  would  lend  and  deliver  to  him,  the  said  defendant,  a  certain 
mare  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £40  of 
lawful  money  of  the  province  of  Canada,  for  him  the  said  defendant  to  go 
and  perform  a  certain  journey  therewith,  to  wit,  from  Colborne  in  the 
said  Newcastle  District,  to  Belleville,  in  the  Victoria  District,  and  from 
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thence  back  again  to  Colborne  aforesaid,  he  the  said  defendant  undertook, 
and  then  and  there  faithfully  promised  him,  the  said  plaintiff,  that  he  the 
said  defendant  would  ride  and  use  the  said  mare  under  such  loan  aa 
aforesaid  in  a  reasonable  and  moderate  manner,  and  would  take  due  and 
proper  care  of  the  said  mare  during  the  journey,  and  would  return  and 
re-deliver  the  said  mare  to  the  said  plaintiff  at  the  end  and  expiration  of 
the  said  journey.  And  the  plaintiff  in  fact  further  saith,  that  although 
he  the  said  plaintiff,  confiding  in  the  said  promise  and  undertaking  of  the 
said  defendant,  did,  after  the  making  thereof,  and  in  pursuance  of  the 
same  agreement,  to  wit,  on  the  day  and  year  aforesaid,  lend  and  deliver 
unto  the  said  defendant,  the  said  mare  of  him  the  said  plaintiff,  for  the 
purpose  aforesaid,  and  in  good  plight  and  condition;  and  although  the 
said  defendant  then  and  there  had  and  received  the  said  mare  of  him  the 
the  said  plaintiff  accordingly;  yet  the  said  defendant,  contriving  and  fraudu- 
lently intending  to  injure  the  said  plaintiff  in  this  behalf,  did  not  whilst  he 
so  had  the  said  mare  of  him  the  said  plaintiff,  under  such  loan  thereof  as 
aforesaid,  ride  or  use  the  same  in  a  reasonable  manner,  nor  take  due  and 
proper  care  of  said  mare,  nor  return  or  restore  the  same  to  the  said 
plaintiff,  but  on  the  contrary  thereof,  and  before  the  commencement  of 
this  suit,  the  said  defendant  did  then  and  there,  in  going  and  making  such 
journey  aforesaid,  ride  and  use  the  said  mare  in  so  immoderate  and  un- 
reasonable a  manner,  and  took  so  little  and  such  bad  care  of  the  said 
mare,  that  the  said  mare  was  thereby  and  in  consequence  thereof  greatly 
injured,  and  died,  contrary  to  the  form  and  effect  of  the  said  promise  and 
undertaking  of  him  the  said  defendant  so  by  him  made  as  aforesaid.  And 
for  a  further  plea  to  the  said  first  count,  so  far  as  the  same  charges  the 
defendant  with  not  returning  or  restoring  the  said  mare  to  the  said  plain- 
tiff, the  defendant  says,  that  he  the  defendant,  after  the  loan  to  him  of  the 
said  mare,  at  the  expiration  of  the  said  journey,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  1st  day  of  April,  in  the  year  of  our  Lord 
1841,  was  ready  and  willing  and  offered  the  plaintiff  to  return  and  restore 
to  him  the  said  mare,  but  that  the  plaintiff  then  refused,  and  from  thence 
hitherto  hath  refused  to  receive  the  same;  verification.  To  this  the 
plaintiff  demurred,  assigning  for  cause,  that  the  said  plea  does  not  deny, 
confess  or  avoid  the  substantial  matter  in  the  said  breach  of  the  contract 
above  alleged,  namely,  "  the  immoderate  and  unreasonable  riding,  and  the 
taking  of  such  bad  care  of  the  said  mare,"  and  by  offering  to  put  in  issue 
that  the  defendant  offered  to  restore  and  return  the  said  mare,  the  said 
plea  tenders  an  immaterial  issue,  and  that  the  said  traverse  is  thereby  too 
narrow,  and  that  the  said  plea  is  no  answer  to  the  said  first  count,  and 
also  that  the  said  plea  traverses  matter  not  traversable,  and  not  intended 
to  be  traversed.    Joinder  in  demurrer, 

A.  Bethune,  for  plaintiff. 

JEccles,  for  defendant. 

Robinson,  C.  J. — I  was  disposed  at  first  to  think  that  the  third  plea 
is  not  a  good  answer  to  the  first  count,  because  it  does  not  deny  the  ill- 
usage,  nor  that  the  mare  died  in  consequence,  and  because  if  the  defen- 
dant had  offered  to  return  her  in  an  injured  state,  the  plaintiff  would  have 
been  bound  to  receive  her.  It  seemed  to  us  therefore,  at  first,  that  the 
plea  did  not  answer  the  breach  which  it  ppofessed  to  answer  in  effect  and 
substance;  but  on  a  closer  examination  of  the  pleadings,  I  am  of  opinion 
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that  we  cannot  hold  the  plea  to  be  insufficient.  The  plaintiff  in  the  first 
count  declares  that  the  defendant  promised  to  take  good  care  of  the  mare, 
and  to  return  her  at  the  end  of  the  journey,  and  he  charges  that  he  did 
not  take  good  care  of  her  during  the  journey,  nor  return  her  after  it  was 
finished,  and  avers  that  he  used  her  so  badly  and  took  such  bad  care  of 
her,  that  she  was  greatly  injured,  and  died  in  consequence  of  such  injury. 
The  defendant  in  one  plea,  on  which  the  plaintiff  took  issue,  denies  the 
ill-usage  ;  then,  in  this  plea,  he  answers  separately,  as  he  may,  the  alleged 
breach  that  he  never  returned  her.  We  cannot  say  that  that  is  not  a 
good  answer  to  the  mere  charge  of  not  returning  the  mare,  which  was 
a  distinct  breach  of  his  contract.  However  much  he  may  have  hurt  the 
mare,  that  did  not  reheve  him  from  his  undertaking  to  deliver  her  back. 
The  plaintiff  might  no  doubt  have  declined  receiving  her  in  an  injured 
state,  but  he  should  have  had  the  option  given  to  him ;  the  defendant  was 
not  at  liberty  to  keep  her  because  she  was  injured.  When  therefore  he 
pleads  that  he  tendered  her  back,  he  answers  the  breach  of  not  returning 
her,  which  the  plaintiff  had  a  right  to  complain  of,  and  does  complain  of 
independently  of  all  question  about  the  ill-usage.  If  the  plaintiff  had 
charged  that  the  defendant  had  engaged  to  deliver  back  the  mare  in  sound 
and  good  condition,  and  that  he  had  not  done  so,  then  the  defendant 
must  have  answered  such  a  breach  by  pleading  that  he  did  deliver  or 
tender  her  back  in  good  condition  ;  but  his  plea  cannot  be  an  insufficient 
defence  to  this  breach,  when  it  meets  the  charge  as  fully  as  it  is  made. 

Judgment  for  defendant. 


O'Neill  et  al.  v.  Leight. 

Where  in  special  assumpsit  against  the  defendant  on  an  agreement  to  serve  the 
plaintiffs  faithfully,  &c.,  the  plaintiffs  assigned  as  a  breach,  that  during  the 
time  of  service  the  defendant  wrongfully  behaved  himself  in  a  careless  and 
negligent  manner  while  in  the  service  of  the  plaintiffs,  the  breach  was  held 
bad  on  special  demurrer. 

If  there  be  a  demurrer  to  a  declaration  in  assumpsit  in  which  there  are  several 
breaches  assigned,  and  some  of  the  breaches  are  well  assigned  and  the  others 
badly,  the  defendant  will  not  be  entitled  to  judgment  on  the  whole  declaration, 
but  each  party  will  obtain  judgment  on  the  breaches  which  are  decided  in  his 
favour. 

The  plaintiffs  declare  for  that  whereas  the  plaintiffs  before  and  at  the 
time  of  the  making  the  agreement,  and  of  the  promise  of  the  defendant 
hereinafter  next  mentioned,  were  and  from  thence  hitherto  have  been  and 
Btill  are  carrying  on,  amongst  other  trades  and  businesses,  the  trade  and 
business  of  piano-forte  making,  and  have  for  and  during  all  that  time  used 
and  exercised  and  carried  on,  and  still  do  use  and  carry  on  the  same.  And 
thereupon  heretofore,  to  wit,  on  the  2nd  day  of  July,  in  the  year  of  our  Lord 
1844,  by  a  certain  agreement  then  made  between  the  plaintiffs  and  the 
defendant,  he  the  defendant  for  and  in  consideration  of  the  sum  of  31.  lOs. 
of  lawful  money  of  Canada,  agreed  by  the  plaintiffs  to  be  paid  to  the 
defendant  weekly,  and  every  week  as  is  hereinafter  mentioned,  did  agree 
with  the  plaintiffs  in  manner  following,  that  is  to  say,  that  during  the 
period  of  two  years  from  the  26  th  day  of  July,  in  the  year  of  our  Lord 
1844,  he  the  defendant  would  work  for  the  plaintiffs  at  any  part  of  the 
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manufacturing  of  piano-fortes  that  they  the  said  plaintiffs  might  wish  or 
require,  and  that  he  the  defendant  would  find  all  moulds,  scales  and  pat- 
terns necessary  in  the  making,  preparing  and  repairing  of  said  work,  and 
that  he  the  defendant  should  honestly  and  faithfully  and  to  the  best  of 
his  power  serve  the  said  plaintiffs,  and  that  he  the  defendant  should  not 
manufacture  or  make  any  work  at  the  piano-forte  business  for  himself  the 
said  defendant,  or  others,  save  and  except  the  said  plaintiffs,  during  the 
said  term  of  two  years,  and  in  consideration  of  the  performance  of  the 
said  agreement  by  the  defendant,  the  said  plaintiffs  then  promised  and 
agreed  to  pay  the  defendant  the  sum  of  3/.  1  Os.  for  each  and  every  week 
during  the  said  term  of  two  years,  and  the  said  agreement  being  so  made 
afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  in  consideration 
thereof,  and  that  the  plaintiffs,  at  the  request  of  the  defendant,  had  then 
promised  the  defendant  to  perform  and  fulfil  the  said  agreement  on  their 
the  plaintiff's  part  to  be  performed  and  fulfilled,  he  the  said  defendant 
promised  the  plaintiffs  to  perform  and  fulfil  the  said  agreement  in  all 
things  on  his  the  defendant's  part  to  be  performed  and  fulfilled,  and 
although  the  plaintiffs  have  always  from  the  time  of  the  making  the  said 
agreement  hitherto  performed  and  fulfilled  the  same  on  their  part  and 
behalf  to  be  performed,  yet  the  said  plaintiffs  in  fact  say,  that  the  defen- 
dant did  not  nor  would  faithfully  serve  the  said  plaintiffs  according  to 
the  said  agreement,  or  perform  the  said  agreement,  or  his  said  promises, 
but  thereby  deceived  the  said  plaintiffs  in  this,  that  during  the  said  term 
he  the  said  defendant  wrongfully  behaved  himself  in  a  careless  and  negli- 
gent manner  while  in  the  service  of  the  said  plaintiffs,  and  also  during  the 
term  aforesaid,  to  wit,  on  the  27th  day  of  July,  in  the  year  of  our  Lord 
1844,  and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit  wrongfully  and  unjustly,  without  the  leave  or 
license  of  the  said  plaintiffs  or  either  of  them,  and  against  the  will  of  the 
said  plaintiffs,  did  depart  and  absent  himself  from  and  out  of  the  service 
of  the  said  plaintiffs.  And  the  defendant  also  thereby  deceived  and 
injured  the  said  plaintiffs  in  this,  that  the  said  defendant  did,  during  the 
term  aforesaid,  contrary  to  his  said  agreement,  wrongfully  manufacture  and 
do  work  at  the  said  piano-forte  business  other  than  for  the  said  plaintiffs, 
and  during  the  said  term,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
on  divers  other  days  and  times  between  that  day  and  the  commencement 
of  this  suit,  did  wrongfully  and  unjustly  manufacture  and  make  divers,  to 
wit,  four  piano-fortes,  for  the  purpose  of  selling  and  disposing  of  the  same 
for  his  own  benefit,  and  did  during  the  term  aforesaid  sell  and  dispose  of 
the  same  for  his  own  benefit  and  advantage,  and  also  did  perform  and  do 
work  at  the  said  piano-forte  business  during  the  said  term,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  for  himself  the  said  defen- 
dant, and  also  for  divers  other  persons  than  the  said  plaintiffs,  and  against 
the  wiU  of  the  said  plaintiffs,  contrary  to  his  said  promises  and  to  the 
tenor  and  effect,  true  intent  and  meaning  of  the  said  agreement  of  the 
said  defendant,  by  means  whereof  the  plaintiffs  have  lost  and  been  deprived 
of  divers  great  gains  and  profits  which  would  otherwise  have  arisen  and 
accrued  to  them  from  the  due  performance  and  fulfillment  by  the  defen- 
dant of  the  said  agreement  with  the  plaintiff  so  made  as  aforesaid.  To 
this  the  defendant  demurs,  and  assigns  as  special  causes :  That  it  is  not 
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shewn  that  the  plaintiffs  required  the  defendant  to  work  at  the  piano-forte 
business,  or  that  he  absented  himself  when  so  required.  That  it  is  not 
stated  for  whom  the  defendant  did  work,  and  that  several  charges  are  con- 
tained in  the  same  breach,  and  that  it  is  not  shewn  to  whom  the  pianos 
were  sold.  General  demurrer:  because  it  is  not  averred  that  the  plaintiffs 
agreed  to  ke^p  the  defendant  for  the  two  years,  nor  that  the  defendant 
entered  into  the  service  of  the  plaintiffs. 

J.  Hillyard  Cameron^  for  demurrer. — The  defendant  objects  to  the 
declaration  on  general  demurrer,  because  there  is  no  averment  that  the 
plaintiffs  agreed  to  retain  the  defendant  in  their  service,  or  that  the  defen- 
dant ever  entered  into  their  service.  An  agreement  of  the  nature  set 
out  must  be  shewn  to  be  binding  on  both  parties,  and  if  the  plaintiffs 
were  not  bound  to  employ^  the  defendant  ought  not  to  be  bound  to  serve^ 
because  there  is  no  mutuality  in  such  a  contract.  Then  the  plaintiffs 
do  not  allege  that  the  defendant  ever  entered  into  their  service,  and  as 
the  service  was  to  commence  in  future^  that  was  a  necessary  allegation. 
If  the  defendant  never  entered  into  the  service  of  the  plaintiffs,  the  action 
should  have  been  for  not  fulfilling  his  agreement  in  that  respect ;  but  the 
charges  against  him  in  the  declaration  are  for  malfeasance  or  misfeasance 
of  the  work  that  he  would  have  had  to  do  in  their  service,  while  there  is  no 
averment  that  he  ever  entered  into  their  service  at  all.  The  declaration 
is  also  open  to  several  objections  on  special  demurrer.  The  plaintiffs 
probably  intended  to  have  assigned  several  breaches,  but  they  have  so 
mingled  them  together,  that  it  is'  almost  impossible  to  distinguish  or 
separate  them,  and  they  are  certainly  informal  and  insensible.  But  even 
if  they  can  be  separated  and  distinguished,  each  of  them  is  bad,  except 
perhaps  the  third,  on  a  distinct  ground.  The  first  charges  no  negligence  or 
misbehaviour  that  the  defendant  could  be  called  upon  to  answer,  it  contains 
one  general  statement  of  misconduct;  but  the  defendant  cannot  be  com- 
pelled to  answer  that.  The  second  does  not  shew  that  the  defendant 
ever  absented  himself  from  the  service  of  the  plaintiffs  when  required  to 
do  work  for  them,  and  it  was  only  when  so  required  that  the  plaintiffs 
in  the  declaration  aver  that  he  was  to  do  work.  The  last  breach  does 
not  state  the  names  of  the  parties  to  whom  the  pianos  were  sold,  and  the 
precedents  seem  to  require  that  it  should  be  so  stated. 

G.  Duggan,  for  plaintiffs. — The  declaration  is  sufficiently  certain.  The 
plaintiffs  set  out  the  contract,  and  they  shew  that  they  were  bound  to  pay 
the  defendant  so  much  per  week  for  the  whole  period  over  which  his  ser- 
vices were  to  extend.  That  answers  the  objection  about  want  of  mutu- 
ality, and  it  sufficiently  appears  that  the  defendant  entered  into  the  ser- 
vice of  the  plaintiffs,  against  any  objection  on  general  demurrer.  The 
causes  of  special  demurrer  cannot  be  sufficient.  There  are  several 
breaches  assigned,  and  they  are  easily  distinguishable  from  each  other. 

Robinson,  C.  J. — It  is  said  by  Mr.  Chitty,  in  his  work  upon  pleading, 
that  in  assumpsit  on  a  contract,  the  count  is  considered  entire,  and  if  bad 
in  part,  it  will  be  bad  on  demurrer  to  the  whole,  not  being  divisible  as 
a  declaration  in  covenant  is,  in  which  several  breaches  are  assigned,  (a)  If 
therefore,  any  of  these  breaches  is  badly  assigned,  the  count  on  that  au- 
thority should  be  held  bad.    But  that  doctrine  does  not  seem  to  be  now 
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O^NEILL  ET  AL.  V.  LEIGHT. 


207 


maintained,  nor  is  it  longer  held  that  a  demurrer  to  a  count  of  this 
description,  which  contains  some  one  or  more  good  breaches  with  others 
that  are  badly  assigned,  must  fail  on  the  ground  of  the  demurrer  being  too 
large,  (a)  The  law  seems  now  to  be  rested  on  this  reasonable  and  conve- 
nient footing,  that  either  in  actions  of  covenant  or  of  assumpsit  on  agree- 
ments, where  several  breaches  are  assigned  in  the  count,  the  court  may, 
on  a  general  demurrer  to  the  count,  give  judgment  for  the  plaintiff  in 
regard  to  such  breaches  as  are  well  laid,  and  for  the  defendant  as  to  any 
that  are  insufficiently  assigned.  Now  looking  at  the  declaration,  it  is  our 
opinion,  that  the  case  does  not  come,  as  was  contended  in  the  argument, 
within  the  principle  on  which  one  of  the  objections  in  Raines  v.  The  Cre- 
dit Harbour  Company,  was  rested,  and  that  it  is  not  analogous  to  the 
case  of  Aspden  v.  Austin.  (&)  Those  were  actions  brought  by  the  ser- 
vant against  the  master  for  not  retaining  the  former  in  employment,  and 
the  objection  in  such  a  case,  that  the  master  did  not  appear  to  have 
bound  himself  to  retain  the  servant,  of  course  applied  directly,  and  was 
insuparable.  Here  the  master  sues  the  servant  for  leaving  his  service,  and 
there  is  an  express  agreement  set  out  on  the  part  of  the  servant,  that  he 
will  serve  faithfully  for  two  years.  It  was  intended,  I  think,  to  urge  the 
objection  rather  in  this  way,  that  when  the  master  sues  the  servant  for 
departing,  he  must  shew  that  he  was  under  obligation  to  retain  him,  for 
that  without  that,  the  relation  is  not  constituted  by  an  agreement  on  both 
sides;  but  it  does  appear  here  expressly,  that  the  master  had  bound  him- 
self to  pay  the  plaintiff  £3  10*.  a  week  for  the  term  of  two  years,  during 
which  the  plaintiff  engaged  to  work  for  him  in  the  business  of  a  piano  forte 
maker;  and  there  can  be  no  doubt  that  while  the  master  is  bound  to  pay 
for  the  whole  time,  the  servant  must  be  held  to  his  express  engagement 
to  serve  for  the  whole  time.  The  other  objection  urged  on  general 
demurrer  is,  that  it  is  not  averred  that  the  defendant  entered  into  the 
service  of  the  plaintiffs.  It  is  not  directly  averred  certainly,  but  we  think 
it  does  appear  sufficiently  on  the  face  of  the  declaration  to  meet  the 
objection  when  urged  upon  general  demurrer.  It  is  complained  that  he 
behaved  himself  negligently  during  the  term  while  in  the  service  of  the 
plaintiffs,  and  that  he  absented  himself  from  their  service,  which  implies 
that  he  must  have  entered  then*  service.  With  regard  to  the  breaches 
assigned,  it  is  our  opinion  that  the  first  breach  is  not  sufficiently  assigned ; 
that  is,  that  defendant  wrongfully  behaved  himself  in  a  careless  and  negli- 
gent manner.  There  is  nothing  specific  in  such  a  charge,  it  is  not  shewn 
in  what  respect  he  was  careless  and  negligent,  nor  that  any  damage  was 
occasioned  by  his  negligence.  No  one  could  meet  such  a  charge,  it  cannot 
be  known  whether  the  plaintiffs  mean  to  charge  him  with  doing  his  work 
ill,  or  with  not  doing  it  in  time,  or  with  using  bad  materials,  or  with 
being  generally  unpunctual  and  careless  in  his  behaviour.  The  second 
breach,  which  charges  defendant  with  absenting  himself  without  leave 
from  the  service  of  the  plaintiffs,  is,  in  my  opinion,  well  enough  assigned. 
The  reasonable  effect  of  the  agreement  set  out  is,  that  the  defendant  is 
to  keep  himself  throughout  the  time,  at  the  call  of  the  plaintiffs,  ready 


(a)  Hinde  v.  Gray,  1  M.  &  G.  201;  Briscoe  v.  Hill,  10  M  &  W  735;  Jacques 
v.  Norton,  Q.  B.  Law  Times,  21st  June,  1845. 
(6)  8  Jurist  355. 
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to  do  any  work  in  the  trade  that  they  might  require  of  him.  If  he  went 
away  wholly  for  many  days  or  weeks,  he  put  it  out  of  their  power  to 
request  him  to  do  any  particular  work,  and  put  it  out  of  his  own  power 
to  fulfil  his  engagement.  The  third  breach,  charging  the  defendant 
with  making  piano  fortes  for  his  own  benefit,  is  certainly  well  assigned. 
The  fourth  breach,  that  he  made  piano  fortes  for  others,  I  should  have 
thought  bad  on  special  demurrer,  for  the  reason  assigned — that  it  does 
not  specify  any  person  for  whom  he  did  the  work ;  but  the  cases  are  very 
contradictory,  and  the  weight  of  the  authority  seems  to  be  in  favour  of 
supporting  the  breach  stated  in  this  general  manner.  In  reason,  one 
would  think  that  when  an  exception  is  allowed,  and  the  party  is  per- 
mitted to  plead  thus  generally,  on  the  ground  that  to  require  a  statement 
of  names  and  particulars  would  lead  to  an  inconvenient  prolixity  in 
pleading,  we  ought  to  have  some  good  ground  for  concluding  that  it 
would  in  the  particular  case  lead  to  inconvenient  prolixity  ;  and  I  cannot 
say  that  I  see  anything  in  this  case  that  should  obviously  exempt  the 
plaintiffs  from  naming  the  persons  ;  of  course  they  must  know  the  persons, 
or  they  are  complaining  of  a  breach  without  sufficient  reason.  I  should 
have  thought  this  case  distinguishable  from  those  cited  in  the  note  to 
2  Saunders,  411,  note  4,  and  in  1  Chit.  PI,  345—6  in  notes,  (7th  edition), 
where  it  is  obvious  that  an  inconvenient  prolixity  of  pleading  must  follow. 
But  Furrow  v.  Chevalier,  (a)  is  a  case  precisely  in  point,  where  the  court 
upheld  the  pleading.  That,  to  be  sure,  was  after  judgment,  but  the  court 
ruled  the  mode  of  declaring  to  be  sufficiently  certain,  and  did  not  rest  it 
upon  the  objection  coming  after  verdict.  There  are  many  cases  on  this 
point  which  cannot  be  reconciled ;  but  the  tendency  is  to  greater  latitude 
in  modern  times^  where  the  facts  must  be  supposed  to  be  within  the 
defendant's  knowledge. 

Judgment  for  plaintiffs  on  demurer, 

as  to  the  2nd,  3rd  and  4th  breaches; 
And  for  defendant,  as  to  1st. 


Doe  DEM.  Powell  v.  Craig. 

Where  in  ejectment  by  a  sheriff's  vendee  of  lands  sold  for  taxes,  the  jury  find 
for  the  defendant,  on  the  ground  that  there  was  sufficient  distress  on  the  pre- 
mises to  satisfy  the  taxes,  the  court  will  not  set  aside  the  verdict  and  grant  a 
new  trial,  although  it  may  be  doubtful  whether  much  too  high  a  value  has 
not  been  put  upon  the  distress. 

Ejectment  by  the  vendee  of  the  sheriff,  for  lands  in  Fitzroy,  sold  for 
arrears  of  taxes.  The  plaintiff  having  given  general  evidence  of  a  want  of 
sufl5cient  distress  on  the  premises,  the  defendant  provee  that  there  was  a 
stack  of  wild  hay  upon  the  land,  which  was  sworn  to  be  worth  about  £4, 
which  was  sufficient  to  satisfy  the  arrears  ;  and  the  jury,  upon  that  evi- 
dence, found  for  the  defendant. 

R.  Hervey^  for  the  plaintiff,  obtained  a  rule  nisi  for  a  new  trial. 

A.  Wilson^  shewed  cause. 

Robinson,  C.  J. — If  the  jury  in  this  case  had  found  for  the  plaintiff,  not 
being  satisfied  with  the  evidence  that  was  given  of  a  distress  being  upon  the 
premises  sufficient  to  cover  the  amount  of  taxes  in  arrear,  we  should  most 
probably  have  allowed  the  verdict  to  stand ;  but  the  jury  have  found  for  the 
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defendant,  thereby  affirming  that  it  was  proved  on  the  trial,  to  their  satis- 
faction, that  there  was  sufficient  distress  ;  and,  on  considering  all  tlie 
evidence,  we  cannot  say  that  there  was  not  enough  to  sustain  their  verdict. 
It  was  sworn  that,  during  the  period  while  the  warrant  was  lying  in  the 
sheriff's  hands,  there  was  a  stack  of  hay  on  the  premises,  standing  in  an 
enclosed  field,  openly  visible  to  all  persons,  and  that  a  larger  sum  than 
would  have  covered  the  amount  to  be  levied,  had  been  offered  for  it  and 
refused.  Under  these  circumstances,  we  ought  not  to  set  aside  the  ver- 
dict ;  for  we  cannot  say  that  that  evidence  was  false,  or  that  the  hay, 
which  was  so  cut  and  stacked,  and  sworn  to  be  worth  £4,  should  not  be 
regarded  as  distress,  within  the  meaning  of  the  act,  because  it  was  wholly 
or  in  fact  wild  hay.  If  the  plaintiff  is  not  satisfied  with  the  decision  of 
the  jury,  upon  the  evidence,  he  can  bring  a  new  action. 

Rule  discharged. 


Johnston  v.  McDonald. 

In  a  declaration  in  case  for  defamation,  the  plaintiff  set  out  as  inducement  that 
he  was  treasurer  of  the  Ottawa  District,  and  stated  the  words  spoken  to  be, 
"that  he  was  guilty  of  the  crime  of  perjury  in  a  certain  return  which  he  made 
to  the  Inspector- General,  of  monies  collected  in  1839,  1840,  and  1841,  for  the 
erection  of  a  lunatic  asylum,"  and  the  inuendo  was,  "  that  the  plaintiff  in  per- 
forming the  duties  of  his  office  as  treasurer,  had  made  a  false  return  under 
oath  to  government  of  the  amount  of  the  assessments  received  by  him."  At 
the  trial,  the  witnesses  stated  that  they  understood  the  words  to  mean  that  the 
plaintiff  had  sworn  that  he  had  paid  over  monies  that  he  had  not  paid  over; 
and  after  vei'dict  for  the  plaintiff,  a  new  trial  was  granted  without  costs,  as 
the  meaning  laid  in  the  declaration  was  negatived  by  the  evidence. 

Case  for  slander.  In  the  first  count  the  words  charged  are,  "  Thomas 
Johnston  is  a  perjured  man,  and  I  can  prove  it."  In  the  second  count  it 
is  averred,  that  the  plaintiff  was  and  is  the  Treasurer  of  the  district  of 
Ottawa,  and  has  always  conducted  himself  faithfully  and  honestly  as  such; 
that  it  was  part  of  his  duty  to  receive  from  the  collectors  the  money 
raised  by  assessment  for  the  lunatic  asjdum,  and  to  return  to  government 
a  correct  statement  on  oath  of  the  sums  received,  and  of  the  payments 
and  deductions  thereout  once  in  every  year;  that  he  had  always  faithfully 
and  honestly  received  and  paid  over  to  government  these  assessments, 
and  made  a  correct  return  under  oath  of  such  receipts  and  payments  once 
in  every  year;  then  it  charges  that  the  defendant  spoke  these  words  :  "he 
was  guilty  of  the  crime  of  perjury  in  a  certain  return  which  he  made  to 
the  Inspector-General,  of  monies  collected  in  1839,  1840,  and  1841,  for 
the  erection  of  a  lunatic  asylum  ;"  meaning  that  the  plaintiff,  in  perform- 
ing the  duties  of  his  office  as  treasurer,  had  made  a  false  return  under 
oath  to  government,  of  the  amount  of  assessments  received  by  him.  In 
a  third  count,  the  plaintiff  charges  the  speaking  of  these  words  :  "  he  has 
perjured  himself  concerning  some  money  that  was  collected  for  the  lunatic 
asylum,"  meaning  that  the  plaintiff  had  made  a  false  return  to  government 
under  oath  of  the  amount  of  assessments  received  by  him  as  treasurer. 
The  defendant  pleads  first  the  general  issue  ;  secondly,  to  that  part  of  the 
second  count  which  states  that  it  was  the  business  of  the  plaintiff  to  return 
to  government  a  statement  under  oath  of  the  sums  received,  and  of  the 
payments  and  deductions  once  in  every  year,  pleads  that  it  was  not  the 
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])iisinoss  of  the  plaintiff  to  make  Riich  return ;  and  t])irdly,  to  that  part  of 
the  second  count  which  states  that  the  plaintiff  had  always  faithfully  and 
lionestly  paid  over  the  said  assessments  once  in  every  year  to  gf)verrnnent, 
the  defendant  pleads  that  the  plaintiff  did  not  faithfully,  honestly  and 
righteously  pay  over  the  same  assessments  to  government  once  in  every 
year.  The  plaintiff  demurs  to  the  second  plea,  and  joins  issue  on  the 
others.  At  the  trial,  the  plaintiff  was  obliged  to  abandon  the  first  count, 
because  the  words  were  spoken  as  of  a  particular  transaction,  and  the 
oath  taken,  though  it  might  have  been  false,  did  not  amount  to  legal  per- 
jury. The  words  contained  in  the  other  counts  however,  were  proved, 
but  the  witnesses  who  were  examined  said,  that  they  understood  that  the 
defendant's  charge  against  the  plaintiff  was,  that  he  had  not  paid  over 
monies  which  he  swore  he  had  paid  over,  and  not  that  he  had  made  a 
false  return  of  monies  received  by  him.  Upon  this  evidence  the  plaintiff 
obtained  a  verdict  for  £25,  under  the  direction  of  the  learned  judge. 

A.  Wilson,  last  term,  obtained  a  rule  nisi  to  set  this  verdict  aside,  for 
misdirection,  and  contended  that  the  innuendos  laid  conveyed  so  different 
a  meaning  from  that  which  the  witnesses  who  were  examined  understood 
that  they  were  intended  to  convey,  that  the  verdict  could  not  be  sup- 
ported. If  it  was  necessary  to  set  out  the  innuendos  at  all,  it  was  neces- 
sary to  support  them  by  proof;  but  the  proof  that  was  given  was  of  an 
entirely  different  matter,  and  one  which  the  defendant  might  have  been 
able  to  justify,  if  the  plaintiff  had  given  the  same  meaning  to  the  words  in 
the  declaration  that  was  given  to  them  in  evidence. 

M.  Hervey  shewed  cause,  and  urged  that  the  evidence  supported  the 
several  counts  of  the  declaration. 

Robinson,  C.  J. — The  verdict,  it  is  admitted,  could  not  be  sustained 
on  the  first  count,  and  that  was  conceded  at  the  trial ;  because  that  count 
lays  the  words  as  spoken  of  the  plaintiff  without  any  reference  to  his 
office,  and  as  in  any  ordinary  case;  and  though  the  word  "perjury"  was 
used,  yet  it  is  plain  on  the  evidence  that  the  words  as  spoken  did  not 
import  a  charge  of  perjury  in  the  legal  acceptance  of  the  term,  because 
the  conversation  was  respecting  an  oath  taken  merely  for  the  purpose  of 
verifying  an  account.  It  is  only  under  the  second  count  that  the  plaintiff 
claims  to  have  made  out  his  case ;  but  there  seems  an  insuperable 
objection  to  the  verdict,  either  upon  the  second  or  third  count,  upon  the 
evidence  given  at  the  trial,  for  in  both  it  is  averred  that  the  defendant 
meant  by  the  slander  to  charge  the  plaintiff  with  having  made  a  false 
return  under  oath  to  government  of  the  amount  of  assessments  received 
by  him ;  but  the  witnesses  gave  a  different  account  of  the  meaning  of  the 
words,  and  on  their  statements,  what  the  defendant  gave  them  to  under- 
stand was,  not  that  the  plaintiff  had  acted  fraudulently  in  concealing  the 
sums  received,  but  that  he  falsely  stated  in  his  accounts  that  he  had  paid 
over  monies  which  he  had  in  truth  not  paid.  There  is  a  substantial  dif- 
ference in  these  imputations,  and  though  either  would  be  equally  a  slan- 
der of  a  public  officer,  yet  they  are  essentially  different  imputations,  and 
it  is  important  that  the  right  meaning  should  be  ascribed  to  the  slander, 
for  everything  may  depend  upon  that  as  regards  the  defence.  If  taken 
in  the  one  sense,  the  defendant  might  for  all  we  know  be  prepared  to 
justify  himself  by  pleading  the  truth  of  the  words,  while  if  a  different 
meaning  were  linputed  to  them,  he  might  be  disabled  from  doing  so, 
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though  the  justification  existed  in  fact.  Where  an  innuendo  is  used 
merely  for  the  purpose  of  explaining  what  can  only  have  one  meaning 
obvious  in  itself  without  such  explanation,  there  the  innuendo  is  unne- 
cessary and  immaterial,  and  no  proof  need  be  given  in  support  of  it.  So, 
also,  if  it  tends  merely  to  introduce  new  matter,  not  necessary  to  sus- 
tain the  action,  it  need  not  be  proved,  but  may  be  rejected  as  sur- 
plusage. Roberts  v.  Camden,  (a)  is  a  case  of  this  latter  kind.  But 
when  the  innuendo  gives  a  specific  character  to  the  slander,  it  becomes 
part  of  the  issue. — Williams  v.  Scott,  (b)  Smith  v.  Carey,  (c)  The  defen- 
dant here  when  he  denies  that  he  is  guilty  of  the  slander  charged  in 
these  counts,  denies  that  he  spoke  words  imputing  to  the  plaintiff  the 
giving  false  accounts  under  oath  of  the  money  he  had  received ;  and  it 
was  not  proved  on  the  trial  that  he  did  impute  that  to  the  plaintiff ;  but 
that  while  he  did  not  question  the  correctness  of  his  accounts  so  far  as 
they  stated  the  monies  received  by  him,  he  did  charge  the  plaintiff  with 
stating  in  his  account  that  he  had  made  a  payment  or  payments  which  in 
fact  he  had  not  made.  The  variance  of  the  evidence  in  this  respect  from 
the  cause  of  action  as  laid,  was  fatal,  and  we  are  of  opinion  that  there 
must  be  a  new  trial,  without  costs. 

Rule  ahsolute. 


Shea  v.  Choat. 

Semble. — The  statute  5  Eliz.  ch.  4,  is  not  in  force  in  Tipper  Canada,  but  the 
statute  20  Geo.  II.  ch.  19,  is  in  force;  but  under  the  third  and  fourth  clauses 
of  the  latter  statute,  jurisdiction  is  given  to  two  or  more  justices,  and  cannot 
be  exercised  by  one,  and  the  party  cannot  be  arrested  on  the  complaint,  he 
must  be  summoned. 

Trespass  for  false  imprisonment.  The  defendant  pleads,  first,  that 
before  and  until  and  at  and  after  the  trespasses  alleged,  he  was  and  hath 
been  a  mechanic  and  tradesman,  following  the  trade,  calling,  craft,  and 
mystery  of  a  tinsmith,  in  this  province,  to  wit,  at  Port  Hope,  in  the  said 
Newcastle  District,  and  the  defendant  being  and  following  such  trade  or 
calling,  craft  and  mystery  as  aforesaid,  the  plaintiff  afterwards,  and  long 
before  the  committing  of  the  alleged  trespass  in  the  said  declaration 
mentioned,  and  the  commencement  of  this  suit,  to  wit,  on  the  25  th  day 
of  November,  in  the  year  last  aforesaid,  to  wit,  at  Port  Hope  in  the 
said  district,  by  a  certain  agreement  or  memorandum  in  writing  made  by 
the  plaintiff,  on,  to  wit,  the  day  and  year  last  aforesaid,  and  while  the 
defendant  was  following  such  his  trade,  calling,  craft  and  mystery  as  afore- 
said, to  wit,  at  Port  Hope,  in  the  district  aforesaid,  agreed  with  the  defen- 
dant, that  he  the  defendant  should  allow  him  the  plaintiff,  the  sum  of 
£50  of  lawful  money,  of  Canada,  and  should  instruct  the  plaintiff  in  the 
different  branches  of  the  tinsmith  business,  and  give  the  plaintiff  every 
opportunity  of  becoming  a  first-rate  mechanic,  and  allow  him  the  plaintiff 
journeyman's  board  wages  for  all  extra  work  done  by  the  plaintiff  for  the 
defendant,  and  should  find  the  plaintiff  as  a  member  of  his  the  defendant's 
own  family,  in  board,  washing, lodging  and  mending;  and  that  he  the  plaintiff 
would  and  should  bind  himself  to  the  defendant  in  such  his  the  defendant's 
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trade,  calling,  craft  and  mystery  as  aforesaid,  as  an  apprentice  to  the 
defendant  in  such  trade,  calling,  craft  and  mystery,  for  the  space  of  three 
years  from  thence  next  ensuing;  and  the  defendant  then  and  thereupon, 
and  before  the  committing  of  the  alleged  trespasses  in  the  said  declara- 
tion mentioned,  agreed  with  the  plaintiff  in  manner  and  form  aforesaid, 
and  then  and  thereupon,  and  before  the  committing  of  the  alleged  tres- 
passes in  the  said  declaration  mentioned,  the  plaintiff  entered  into  the 
service  and  employment  of  the  defendant  as  the  defendant's  apprentice, 
for  the  time  and  term  aforesaid,  in  the  defendant's  trade,  calling,  craft  and 
mystery  aforesaid ;  and  the  defendant  then  and  there  received  the  plaintiff 
into  his  the  defendant's  service  and  employment,  in  his  trade,  craft,  calling 
and  mystery  as  aforesaid,  as  his  apprentice  for  the  time  and  term  aforesaid, 
and  under  the  same  agreement  or  memorandum  in  writing,  and  the 
plaintiff  thereupon  became  the  apprentice  of  the  defendant  as  aforesaid, 
to  wit,  from  the  said  25th  day  of  November,  in  the  year  of  our  Lord  1841, 
and  long  before  the  com.mitting  of  the  alleged  trespasses  in  the  said  decla- 
ration mentioned,  and  from  thence  until  the  period  of  three  years  from 
thence  next  ensuing.  And  the  defendant  saith  that  whilst  the  plaintiff 
was  his  apprentice  as  aforesaid,  and  before  the  expiration  of  three  years 
from  the  making  of  the  said  agreement,  and  just  before  the  counnitting  of 
the  alleged  trespasses  in  the  said  declaration  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  2 1  st  day  of  April,  in  the  year 
of  our  Lord  1843,  he  the  plaintiff  absented  himself  from  the  service  of 
the  defendant  in  his  trade,  calling,  craft  and  mystery,  as  aforesaid,  against 
the  will  and  without  the  leave  or  license  of  the  defendant  as  his  master 
in  that  behalf,  for  a  long  space  of  time,  to  wit,  for  the  space  of  nine  days 
thence  next  thereafter,  and  before  the  expiration  of  the  said  three  years, 
and  before  the  committing  of  the  said  alleged  trespasses,  and  without 
having  any  lawful  or  rightful  cause  or  excuse  so  to  do;  and  had  also,  after 
the  making  of  the  said  agreement,  while  the  plaintiff  was  the  defendant's 
apprentice  as  aforesaid,  and  before  the  expiration  of  the  said  three  years, 
and  before  the  committing  of  the  alleged  trespasses  in  the  said  declaration 
mentioned,  to  wit,  on  the  said  21st  day  of  April,  in  the  year  last  afore- 
said, improperly  demeaned,  carried  and  behaved  himself  in  such  his  the 
defendant's  service  and  employment  as  aforesaid,  and  against  his  the 
defendant's  will,  leave  or  license,  in  aiding  and  assisting  one  Peter  McPhee, 
who  was  then  indebted  unto  the  defendant  and  one  Edward  Jackson, 
James  Porter  Dickennan,  and  Dennis  Moore  (the  partners  in  trade  of  the 
defendant,  trading  at  Port  Hope  aforesaid,  under  the  names,  style  and  firm 
of  "A.  Choat  &  Co."),  in  a  large  sum  of  money,  above  the  sum  of  ten 
pounds,  of  lawful  money,  to  wit,  the  sum  of  £125,  of  lawful  money  afore- 
said, to  abscond  from  this  province  beyond  the  lim.its  of  the  same ;  that 
he,  the  said  Peter  McPhee,  might  avoid  being  aiTested  or  served  with 
process,  at  the  suit  of  the  defendant  and  the  said  Edward  Jackson,  James 
Porter  Dickennan  and  Dennis  Moore,  his  said  partners  in  trade  as  afore- 
said, for  and  in  respect  of  the  said  sum  of  money  last  aforesaid,  he  the 
said  plaintiff  then  and  there  well  knowing  the  object  and  purpose  for 
which  the  said  Peter  McPhee  was  desirous  to  abscond  from  this  province 
as  aforesaid.  And  the  defendant  saith  that  for  such  misdemeanors,  mis- 
carriages and  ill  behaviour  of  the  plaintiff,  in  his  the  plaintiff's  absenting 
himself  from  tfie  defendant's  service  as  aforesaid,  and  in  his  aiding  and 
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assisting  the  said  Peter  McPhee  to  abscond  from  the  province  as  afore- 
said, while  he  the  plaintiff  was  in  the  defendant's  service  and  employ- 
ment as  aforesaid,  he  the  defendant,  after  the  making  of  the  said  agree- 
ment, and  while  the  plaintiff  was  the  defendant's  apprentice  as  aforesaid, 
and  before  the  expiration  of  the  said  three  years,  and  before  the  commit- 
ting of  the  alleged  trespasses  in  the  said  declaration  mentioned,  to  wit^ 
on  the  1st  day  of  May,  in  the  year  last  aforesaid,  went  and  appeared, 
as  the  master  of  the  plaintiff  as  aforesaid,  before  one  Asa  A.  Burnham, 
within  the  said  district,  and  within  the  jurisdiction  of  him  the  said  Asa  A. 
Burnham,  in  that  behalf,  then  and  still  being  one  of  her  Majesty's  Justices 
for  the  Peace  in  and  for  the  said  district,  then  and  there  made  complaint 
in  writing  upon  the  oath  of  the  defendant,  before  the  said  Asa  A.  Burn- 
ham  as  such  justice  as  aforesaid,  against  the  plaintiff  as  the  apprentice  of 
the  defendant  as  aforesaid,  touching  and  concerning  the  plaintiff's  mis- 
demeanors, miscarriages  and  ill  behaviour,  in  his  the  defendant's  service 
and  apprenticeship,  as  aforesaid,  and  which  oath  the  said  Asa  A.  Burn- 
ham,  as  such  justice  of  the  peace  as  aforesaid  within  the  said  district, 
and  the  jurisdiction  of  him  the  said  Asa  A.  Burnham,  in  that  behalf  duly 
administered,  and  had  power  to  administer  to  the  defendant,  and  there- 
upon the  said  Asa  A.  Burnham,  as  such  justice  of  the  peace  for  the  said 
district,  on  the  application  of  the  defendant,  as  the  master  ef  the  plaintiff 
as  aforesaid,  and  whilst  the  plaintiff  was  the  apprentice  of  the  defendant 
as  aforesaid,  and  before  the  expiration  of  the  said  three  years,  and  before 
the  committing  of  the  alleged  trespasses  in  the  declaration  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  said  first  day  of  May, 
in  the  year  last  aforesaid,  and  within  the  said  district,  and  the  jurisdiction 
of  the  said  Asa  A.  Burnham  as  such  justice,  in  that  behalf  duly  made, 
and  issued  his  certain  warrant  in  writing,  under  his  hand  and  seal,  bearing 
date  the  day  and  year  last  aforesaid,  directed  to  any  constable  in  the 
Newcastle  District,  and  thereby  commanded  any  of  the  said  constables 
forthwith  to  bring  him  the  said  plaintiff  before  hira,  the  said  Asa  A. 
Burnham,  to  answer  unto  the  said  complaint  of  the  defendant  as  afore- 
said, and  to  be  further  dealt  with  according  to  law,  which  said  warrant, 
afterwards,  and  before  the  said  time  when,  &c.  in  the  said  declaration 
mentioned,  and  before  the  expiration  of  the  said  three  years,  and  while 
the  plaintiff  was  the  apprentice  of  the  defendant  as  aforesaid,  to  wit,  on 
the  day  and  year  last  aforesaid,  and  within  the  said  district,  the  defendant 
duly  caused  to  be  delivered  to  one  John  Garbutt,  who  then  and  fi:om 
thence,  and  until,  and  at  the  said  time  when  &c.  in  the  said  declaration 
mentioned,  was  a  constable  in  and  for  the  said  district,  in  due  form  of  law 
to  be  executed;  by  virtue  of  which  said  warrant,  the  said  John  Garbutt 
so  being  such  constable  aforesaid,  afterwards,  and  before  the  expiration 
of  the  said  three  years,  and  within  the  said  district,  and  whilst  the  plaintiff 
was  the  apprentice  of  the  defendant  as  aforesaid,  and  at  the  same  time 
when,  &c.,  in  the  said  declaration  mentioned,  to  wit,  on  the  2nd  day  of 
May,  in  the  year  last  aforesaid,  gently  laid  his  hands  on  the  plaintiff,  in 
order  to  take,  and  did  then  and  there  take  the  plaintiff  into  the  custody 
of  him  the  said  John  Garbutt,  until  the  plaintiff,  afterwards,  and  before 
the  cxi)iration  of  the  said  three  years,  and  while  he  was  the  apprentice  of 
the  defendant  as  aforesaid,  and  as  soon  as  conveniently  could  be,  to  wit, 
on  the  day  and  year  last  aforesaid,  was  carried  in  the  s^d  district  to  and 
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before  the  said  Asa  A.  Burnham,  then  being  one  of  her  Majesty's  justices 
as  aforesaid  to  keep  the  peace  in  and  for  the  said  district,  for  examination 
concerning  the  premises;  and  the  said  Asa  A.  Burnham,  as  such  justice  as 
aforesaid,  then  and  there,  in  the  said  district,  duly  in  the  presence  of  the 
plaintiff,  heard  and  examined  the  same  premises,  and  determined  that  the 
said  plaintiff,  as  the  apprentice  aforesaid  of  the  defendant,  was  guilty  of 
the  said  misdemeanors,  miscarriages,  and  ill  behaviour  above  in  this  plea 
alleged,  in  such  the  defendant's  service  as  aforesaid,  and  thereupon  the 
said  justice,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  within  the  said  district,  and  at  the  time  when,  &c.  in  the 
said  declaration  mentioned,  to  wit,  on  the  said  2nd  day  of  May,  in  the 
year  last  aforesaid,  before  the  expiration  of  the  said  three  years,  and 
whilst  the  plaintiff  was  the  apprentice  of  the  defendant  as  aforesaid,  duly 
ordered  and  directed  that  the  plaintiff,  for  such  his  misdemeanors,  mis- 
carriages, and  ill  behaviour  as  aforesaid,  should  be  committed  to  the 
common  gaol  of  the  said  district,  being  the  house  of  correction  in  and  for 
the  said  district,  there  to  remain  for  the  space  of  one  calendar  month 
from  the  date  thereof,  to  wit,  from  the  said  2nd  day  of  May  aforesaid, 
to  wit,  the  time  in  the  said  declaration  mentioned ;  and  then  and  there 
in  pursuance  of  such  his  order  and  direction,  the  said  justice,  within  the 
said  district,  and  before  the  expiration  of  the  said  three  years,  and  while 
the  plaintiff  was  the  apprentice  of  the  defendant  as  aforesaid,  duly  made 
and  issued  his  certain  other  warrant  of  commitment,  under  his  hand  and 
seal  bearing  date  the  day  and  year  last  aforesaid,  as  such  justice,  directed 
to  any  constable  in  the  Newcastle  District,  and  to  the  keeper  of  the  com- 
mon gaol  in  the  said  district,  by  which  said  warrant  the  said  justice  com- 
manded any  constable  in  the  said  district  forthwith  to  convey  the  said 
plaintiff  to  the  said  gaol  aforesaid,  and  to  deliver  him  the  plaintiff  to  the 
keeper  thereof,  together  with  the  said  warrant  last  aforesaid,  and  like- 
wise thereby  commanded  that  the  said  keeper  of  such  gaol  should  receive 
the  plaintiff  into  his  custody  in  the  said  gaol,  there  to  remain  for  the 
space  of  one  calendar  month  from  the  date  thereof;  and  which  said 
warrant  last  mentioned,  afterwards,  and  before  the  expiration  of  the  said 
calendar  month,  and  while  the  same  warrant  was  in  full  force,  and  before 
the  expiration  of  the  said  three  years,  and  while  the  plaintiff  was  the 
apprentice  of  the  defendant  as  aforesaid,  to  wit,  on  the  said  2nd  day  of 
May,  in  the  year  last  aforesaid,  and  within  the  said  district,  the  defendant 
duly  caused  to  be  delivered  to  the  said  John  Garbutt,  who  then  and  from 
thence,  until  the  said  time  when,  &c.  in  the  said  declaration  mentioned, 
was  a  constable  in  and  for  the  said  district  of  Newcastle,  in  due  form  of 
law  to  be  executed;  by  virtue  of  which  said  last  mentioned  warrant,  the 
said  John  Garbutt,  so  being  such  constable  as  aforesaid,  afterwards,  and 
before  the  expiration  of  the  said  three  years,  and  within  the  said  district, 
and  while  the  plaintiff  was  the  apprentice  of  the  defendant  as  aforesaid, 
and  at  the  said  time  when,  &c.  in  the  said  declaration  mentioned,  to  wit, 
on  the  said  2nd  day  of  May,  in  the  year  last  aforesaid,  and  before  the 
expiration  of  the  said  calendar  month,  and  while  the  said  warrant  was  in 
full  force,  gently  laid  his  hands  on  the  plaintiff,  in  order  to  take,  and  did 
then  take  the  plaintiff  into  the  custody  of  him  the  said  John  Garbutt,  so 
being  such  constable  as  aforesaid,  and  did  then  and  within  the  said  district 
carry  and  convey ^he  said  plaintiff  to  the  said  gaol  within  the  said  district, 
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and  then  and  there  deliver  the  plaintiff  to  one  George  Birney,  being  the 
keeper  of  the  same  gaol,  together  with  the  same  warrant,  as  he  the  said 
John  Garbutt,  so  being  a  constable  in  and  for  the  said  district  as  afore- 
said, was  by  the  same  last  mentioned  warrant  commanded ;  and  the  said 
George  Birney,  so  being  then  the  keeper  of  the  said  gaol,  and  as  the 
keeper  thereof,  under  and  by  virtue  of  the  same  warrant,  did  on,  to  wit, 
the  day  and  year  in  the  said  declaration  mentioned,  and  before  the  expira- 
tion of  the  said  calendar  month,  and  while  the  same  warrant  was  in  full 
force,  and  before  the  expiration  of  the  said  three  years,  and  while  the 
plaintiff  was  the  apprentice  of  the  defendant  as  aforesaid,  and  within  the 
said  district,  receive  the  plaintiff  into  his  custody  in  the  said  gaol,  and 
kept  and  detained  the  plaintiff  in  such  his  custody,  under  the  warrant 
aforesaid,  for  the  time  in  the  same  warrant  contained,  to  wit,  the  time  in  the 
said  declaration  mentioned ;  and  all  of  which  said  premises  the  defendant 
lawfully  could  and  might  do,  for  the  cause  aforesaid,  and  which  said  sup- 
posed trespasses  above  in  this  plea  mentioned,  are  the  same  supposed  tres- 
passes above  in  the  declaration  alleged;  and  tliis  the  defendant  is  ready 
to  verify,  &c.  And  for  a  further  plea  on  this  behalf  the  defendant  says 
that  he  the  defendant,  for  a  long  time  before  the  committing  by  him 
of  the  alleged  trespasses  in  the  said  declaration  mentioned,  to  wit,  from 
the  1st  day  of  January,  in  the  year  of  our  Lord  1841,  to  and  until,  and 
at  and  after  the  time  of  the  committing  of  the  said  alleged  trespasses, 
was  and  hath  been  a  mechanic  and  tradesman,  following  the  trade,  craft, 
calling  and  mystery  of  a  tinsmith,  in  this  province,  to  wit,  at  Port  Hope, 
in  the  said  Newcastle  District ;  and  the  defendant,  being  and  following 
such  trade,  calling,  craft  and  mystery,  as  last  aforesaid,  the  plaintiff  after- 
wards, and  long  before  the  committing  of  the  alleged  trespasses  in  the  said 
declaration  mentioned  and  the  commencement  of  this  suit,  to  wit,  on  the 
25  th  day  of  November,  in  the  year  last  aforesaid,  to  wit,  at  Port  Hope, 
in  the  said  district,  by  a  certain  other  agreement  or  memorandum  in 
writing,  made  by  the  plaintiff,  on,  to  wit,  the  day  and  year  last  aforesaid, 
and  while  the  defendant  was  following  such  his  trade,  calling,  craft  and 
mystery,  as  last  aforesaid,  to  wit,  at  Port  Hope,  in  the  district  aforesaid, 
agreed  with  the  defendant,  that  the  defendant  should  allow  him  the  plain- 
tiff the  sum  of  £50  of  lawful  money  of  Canada,  and  should  instruct  the 
plaintiff  in  the  different  branches  of  the  tinsmith  business,  and  give  the 
plaintiff  every  opportunity  of  becoming  a  first-rate  mechanic,  and  allow 
him  the  plaintiff  journeyman's  board  wages  for  all  extra  work  done 
by  the  plaintiff  for  the  defendant,  and  should  find  the  plaintiff,  as 
a  member  of  his  the  defendant's  own  family,  in  board,  washing, 
lodging  and  mending ;  and  that  he  the  plaintiff  would  and  should  serve 
the  defendant  in  such  his  the  defendant's  trade,  calling,  craft  and  mystery, 
as  aforesaid,  as  a  servant,  labourer  or  handicraftsman  to  the  defendant, 
in  such  trade,  calling,  craft  and  mystery,  for  the  space  of  three  years  from 
thence  next  ensuing ;  and  the  defendant  then  and  thereupon,  and  before 
the  committing  of  the  alleged  trespasses  in  the  said  declaration  mentioned, 
agreed  with  the  plaintiff  in  manner  and  form  last  aforesaid,  and  then  and 
thereupon,  and  before  the  committing  of  the  alleged  trespasses  in  the  said 
declaration  mentioned,  the  plaintiff  entered  into  the  service  and  employ- 
ment of  the  defendant,  as  the  defendant's  servant,  labourer  or  handi- 
craftsman, for  the  time  and  term  last  aforesaid,  in  the  defendant's  trade, 
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calling,  craft  and  mystery,  as  last  aforesaid ;  and  ho  the  defendant  then 
and  there  received  the  phiintiff  into  his  the  defendant's  service  and 
employment,  in  his  trade,  calHng,  craft  and  mystery,  as  last  aforesaid,  as 
his  servant,  labourer  or  handicraftsman,  for  the  time  and  term  last  afore- 
said, and  under  the  same  agreement  or  memorandum,  in  writing,  as  last 
aforesaid ;  and  the  plaintiff  thereupon  became  the  servant,  labourer  or 
handicraftsman  of  the  defendant,  as  last  aforesaid,  to  wit,  from  the  said 
25  th  day  of  November,  in  the  year  of  our  Lord  1841,  and  long  before 
the  committing  of  the  alleged  trespasses  in  the  said  declaration  men- 
tioned, and  from  thence  until  the  period  of  three  years  from  thence  next 
ensuing.  And  the  defendant  saith,  that  whilst  the  plaintiff  was  his 
servant,  labourer  or  handicraftsman,  as  last  aforesaid,  and  before  the 
expiration  of  three  years,  from  the  making  of  the  said  last  mentioned 
agreement;  and  just  before  the  committing  of  the  alleged  trespasses  in  the 
said  declaration  mentioned,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  21st  day  of  April,  in  the  year  of  our  Lord  1843,  he  the 
plaintiff  absented  himself  from  the  service  and  employment  of  the  defen- 
dant, in  his  trade,  calling,  craft  and  mystery,  as  last  aforesaid,  against  the 
will,  and  without  the  leave  or  license  of  the  defendant,  as  his  master  and 
employer,  in  that  behalf,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
nine  days  thence  next  thereafter,  and  before  the  expiration  of  the  said 
three  years,  as  last  aforesaid,  and  before  the  committing  of  the  alleged 
trespasses,  and  without  having  any  lawful  or  rightful  cause  or  excuse  so 
to  do  ;  and  had  also,  after  the  making  of  the  said  last  mentioned  agree- 
ment, while  the  plaintiff  was  the  defendant's  servant,  labourer  or  handi- 
craftsman, as  last  aforesaid,  and  before  the  expiration  of  the  said  three 
years  last  mentioned,  and  before  the  committing  of  the  said  alleged  tres- 
passes in  the  said  declaration  mentioned,  to  wit,  on  the  said  21st  day  of 
April,  in  the  year  last  aforesaid,  improperly  demeaned,  carried  and  behaved 
himself  in  such  his  the  defendant's  service  and  employment,  as  last  afore- 
said, and  against  his  the  defendant's  will,  leave  or  license,  in  aiding  and 
assisting  one  Peter  McPhee,  who  was  then  indebted  to  the  defendant, 
and  one  Edward  Jackson,  James  Porter  Dickennan  and  Dennis  Moore 
(the  partners  in  trade  of  the  defendant,  trading  at  Port  Hope  aforesaid, 
under  the  names,  style  and  firm  of  "  A.  Choate  and  Company"),  in  the 
further  large  sum  of  money  above  £10  of  lawful  money,  to  wit,  the  further 
sum  of  £125  of  lawftd  money  aforesaid,  to  abscond  from  this  province 
beyond  the  limits  of  the  same,  that  he  the  said  Peter  McPhee  might 
avoid  being  arrested  or  served  with  process  at  the  suit  of  the  defendant, 
and  the  said  Edward  Jackson,  James  Porter  Dickennan  and  Dennis 
Moore,  his  said  partners  in  trade  as  last  aforesaid,  for  and  in  respect  of 
the  said  sum  of  money  last  aforesaid,  he  the  plaintiff  then  and  there  well 
knowing  the  object  and  purpose  for  which  the  said  Peter  McPhee  was 
desirous  to  abscond,  and  did  abscond  from  this  province,  as  last  aforesaid. 
And  the  defendant  saith  that,  for  such  misdemeanours,  miscarriages  and 
ill  behaviour  of  the  plaintiff,  in  his  the  plaintiff's  absenting  himself  fi-om 
the  defendant's  service  and  employment,  as  last  aforesaid,  and  in  his 
aiding  and  assisting  the  said  Peter  McPhee  to  abscond  from  the  Province 
as  last  aforesaid,  while  he  the  plaintiff  was  in  the  defendant's  service  and 
employment,  as  last  aforesaid,  he  the  defendant,  after  the  making  of  the 
said  last  mentioned  agreement,  and  while  the  plaintiff  was  the  defendant's 
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servant,  labourer  or  handicraftsman,  as  last  aforesaid,  and  before  the 
expiration  of  the  said  last  mentioned  three  years,  and  before  the  conimit- 
ing  of  the  alleged  trespasses  in  the  said  declaration  mentioned,  to  wit, 
on  the  1st  day  of  May,  in  the  year  last  aforesaid,  went  and  appeared,  as 
the  master  of  the  plaintiff,  as  last  aforesaid,  before  one  Asa  A.  Burnham, 
within  the  said  district,  and  within  the  jurisdiction  of  him  the  said  Asa 
A.  Burnham,  in  that  behalf,  then  and  still  being  one  of  her  Majesty's 
justices  for  the  peace  in  and  for  the  said  district,  and  as  such  justice  of 
the  peace  for  the  said  district,  then  and  there  made  complaint  in  writing, 
upon  the  oath  of  the  defendant,  before  the  said  Asa  A.  Burnham,  as  such 
justice  as  aforesaid,  against  the  plaintiff,  as  the  servant,  labourer  or 
handicraftsman  of  the  defendant  as  last  aforesaid,  touching  and  concern- 
ing the  plaintiff's  misdemeanors,  miscarriages  and  ill  behaviour,  in  his  the 
defendant's  service  and  employment  as  last  aforesaid,  and  which  oath  the 
said  Asa  A.  Burnham,  as  such  justice  of  the  peace  as  last  aforesaid, 
within  the  said  district,  and  the  jurisdiction  of  him  the  said  Asa  A.  Burn- 
ham, in  that  behalf  duly  administered  and  had  power  to  administer  to 
the  defendant,  and  thereupon  the  said  Asa  A.  Burnham,  as  such  justice 
of  the  peace  for  the  said  district,  as  last  aforesaid,  on  the  application  of 
the  defendant,  as  the  master  of  the  plaintiff  as  last  aforesaid,  and  while 
the  plaintiff  was  the  servant,  labourer  or  handicraftsman  of  the  defendant 
as  last  aforesaid,  and  before  the  expiration  of  the  said  three  years,  and 
before  the  committing  of  the  alleged  trespasses  in  the  said  declaration 
mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  said 
1st  day  of  May,  in  the  year  last  aforesaid,  and  within  the  said  district, 
and  the  jurisdiction  of  the  said  Asa  A.  Burnham,  as  such  justice,  in  that 
behalf,  duly  made  and  issued  his  certain  other  warrant  in  writing,  under 
his  hand  and  seal,  bearing  date  the  day  and  year  last  aforesaid,  directed 
to  any  constable  in  the  Newcastle  District,  and  thereby  commanded  any 
of  the  said  constables  forthwith  to  bring  him  the  said  plaintiff,  before  him 
the  said  Asa  A.  Burnham,  to  answer  unto  the  said  complaint  of  the 
defendant  as  last  aforesaid,  to  be  further  dealt  with  according  to  law; 
which  said  last  mentioned  warrant,  afterwards,  and  before  the  said  time 
when,  &c.  in  the  said  declaration  mentioned,  and  before  the  expiration  of 
the  said  three  years,  and  while  the  plaintiff  was  the  servant,  labourer 
or  handicraftsman  of  the  defendant  as  last  aforesaid,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  within  the  said  district,  the  defendant  duly 
caused  to  be  delivered  to  one  John  Garbutt,  who  then  and  from  thence, 
and  until,  and  at  the  said  time  when,  &c.  in  the  said  declaration  men- 
tioned, was  a  constable  in  and  for  the  said  district,  in  due  form  of  law  to 
be  executed ;  by  virtue  of  which  said  last  mentioned  warrant,  the  said 
John  Garbutt,  so  being  such  constable  as  last  aforesaid,  and  within  the 
said  Newcastle  District,  afterwards,  and  before  the  expiration  of  the  said 
three  years,  and  while  the  plaintiff  was  the  servant,  labourer  or  handi- 
craflsman  of  the  defendant  as  aforesaid,  and  at  the  same  time  when,  &c., 
in  the  said  declaration  mentioned,  to  wit,  on  the  2nd  day  of  May,  in  the 
year  last  aforesaid,  gently  laid  his  hands  on  the  plaintiff,  in  order  to  take, 
and  did  then  take  the  plaintiff  into  the  custody  of  him  the  said  John 
Garbutt,  until  the  plaintiff,  afterwards,  and  before  the  expiration  of  the 
said  three  years,  and  while  he  was  the  servant,  labourer  or  handicraftsman 
of  the  defendant  as  last  aforesaid,  and  as  soon  as  conveniently  could  be, 
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to  wit,  on  the  day  and  year  last  aforesaid,  was  carried  in  the  said  district 
to  and  before  the  said  Asa  A.  Burnham,  then  being  one  of  her  Majesty's 
justices  of  the  peace  as  aforesaid,  to  keep  the  peace  in  and  for  the  said 
district,  for  examination  concerning  the  last  mentioned  premises ;  and  the 
said  Asa  A.  Burnham,  as  such  justice  as  last  aforesaid,  then  and  there,  in 
the  said  district,  duly  in  the  presence  of  the  plaintiff,  heard  and  examined 
the  same  last  mentioned  premises,  and  determined  that  the  said  plaintiff, 
as  the  servant,  labourer  or  handicraftsman  of  the  defendant  as  last  afore- 
said, was  guilty  of  the  misdemeanors,  miscarriages  and  ill  behaviour  above 
in  this  plea  alleged,  in  such  the  defendant's  service  and  employment  as  last 
aforesaid ;  and  thereupon  the  said  justice,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  within  the  said  district,  and  at  the 
time  when,  &c.,  in  the  said  declaration  mentioned,  to  wit,  on  the  said 
2nd  day  of  May,  in  the  year  last  aforesaid,  before  the  expiration  of  the 
said  three  years,  and  while  the  plaintiff  was  the  servant,  labourer  or  handi- 
craftsman of  the  defendant  as  aforesaid,  duly  ordered  and  directed  that 
the  plaintiff,  for  such  his  misdemeanors,  miscarriages  and  ill  behaviour  as 
last  aforesaid,  should  be  committed  to  the  common  gaol  of  the  said  dis- 
trict, being  the  house  of  correction  in  and  for  the  same  district,  there  to 
remain  for  the  space  of  one  calendar  month  from  the  date  thereof,  to  wit, 
from  the  said  2nd  day  of  May  aforesaid,  to  wit,  the  time  in  the  said 
declaration  mentioned;  and  then  and  therein  pursuance  of  such  his  order 
and  direction,  the  said  justice  within  the  said  district,  and  before  the  expi- 
ration of  the  said  three  years,  and  while  the  plaintiff  was  the  servant, 
labourer  or  handicraftsman  of  the  defendant  as  last  aforesaid,  duly  made 
and  issued  his  certain  other  warrant  of  commitment  under  his  hand  and 
seal  as  such  justice,  bearing  date  the  day  and  year  last  aforesaid,  directed 
to  any  constable  in  the  Newcastle  District,  and  to  the  keeper  of  the  com- 
mon gaol  in  the  said  district,  by  which  said  last  mentioned  warrant,  the 
said  justice  commanded  any  constable  in  the  said  district  forthwith  to 
convey  the  said  plaintiff  to  the  said  gaol  aforesaid,  and  to  deliver  him 
the  plaintiff  to  the  keeper  thereof,  together  with  the  said  warrant  last 
aforesaid,  and  likewise  thereby  commanded  that  the  said  keeper  of 
such  gaol  should  receive  the  said  plaintiff  into  his  custody  in  the  said 
gaol,  there  to  remain  for  the  space  of  one  calendar  month  from  the 
date  thereof;  and  which  said  warrant  last  mentioned,  afterwards,  and 
before  the  expiration  of  the  said  three  years,  and  while  the  plaintiff  was 
the  servant,  labourer  or  handicraftsman  of  the  defendant,  as  last  aforesaid, 
to  wit,  on  the  said  2nd  day  of  May,  in  the  year  last  aforesaid,  and  within 
the  said  district,  the  defendant  duly  caused  to  be  delivered  to  the  said 
John  Garbutt,  who  then  and  from  thence  until  the  said  time  when,  &c.  in 
the  said  declaration  mentioned,  was  a  constable  in  and  for  the  said  district 
of  Newcastle,  in  due  form  of  law  to  be  executed.  By  virtue  of  which 
said  last  mentioned  warrant  the  said  John  Garbutt,  so  being  such  con- 
stable as  last  aforesaid,  afterwards,  and  before  the  expiration  of  the  said 
three  years,  and  within  the  said  district,  and  while  the  plaintiff  was  the 
servant,  labourer  or  handicraftsman  of  the  defendant,  as  last  aforesaid, 
and  at  the  time  when,  &c.  in  the  declaration  mentioned,  to  wit,  on  the 
said  2nd  day  of  May,  in  the  year  last  aforesaid,  and  before  the  expiration 
of  the  said  calendar  mouth,  and  while  the  said  warrant  was  in  full  force, 
gently  laid  his  hands  on  the  plaintiff,  in  order  to  take,  and  did  then  take 
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the  plaintiff  into  the  custody  of  him  the  said  John  Garbutt,  so  being  such 
constable  as  last  aforesaid;  and  did  then,  and  within  the  said  district, 
carry  and  convey  the  said  plaintiff  to  the  said  gaol  within  the  said  district, 
and  deliver  the  plaintiff  to  one  George  Birney,  being  the  keeper  of  the 
same  gaol,  together  with  the  same  warrant,  as  he  the  said  John  Garbutt, 
so  being  a  constable  in  and  for  the  said  district  as  aforesaid,  was  by  the 
same  last  mentioned  warrant  commanded.  And  the  said  George  Birney, 
so  being  then  the  keeper  of  the  said  gaol — and,  as  the  keeper  thereof, 
under  and  by  virtue  of  the  said  warrant,  did  on,  to  wit,  the  day  and  year 
in  the  said  declaration  mentioned,  and  before  the  expiration  of  the  said 
calendar  month,  and  while  the  same  warrant  was  in  full  force,  and  before 
the  expiration  of  the  said  three  years,  and  while  the  plaintiff  was  the 
servant,  labourer  or  handicraftsman  of  the  defendant,  as  last  aforesaid, 
and  within  the  said  district,  receive  the  plaintiff  into  his  custody  in  the 
said  gaol,  and  kept  and  detained  the  plaintiff  in  such  his  custody,  under 
the  warrant  last  aforesaid,  for  the  time  in  the  same  warrant  contained,  to 
wit,  the  time  in  the  said  declaration  mentioned  ;  and  all  of  which  said 
last  mentioned  premises  the  defendant  lawfully  could  and  might  do  for 
the  cause  aforesaid,  and  which  are  the  same  trespasses,  &c. — To  these 
pleas  the  plaintiff  demurred  generally,  and  the  defendant  joined  in 
demurrer. 

Sullivan,  for  demurrer. — The  case  of  Fish  v.  Doyle,  decided  many- 
years  ago  in  this  court,  is  an  authority  against  the  view  taken  by  the 
counsel  of  the  defendant,  that  the  statute  of  5  Eliz.  ch.  4.  is  in  force  in 
this  province.  The  statutes  5  Eliz.  ch.  4,  and  20  Geo.  II.  ch.  19,  were 
made  for  a  different  state  of  circumstances  and  society  from  any  that 
exist  among  us,  and  neither  upon  the  general  principle  of  the  introduc- 
tion of  the  English  law  into  a  colony,  planted  and  settled  by  British  sub- 
jects, nor  upon  any  construction  of  the  first  statute  of  the  provincial  par- 
liament, which  introduced  the  English  law  as  the  rule  of  decision  in  all 
cases  of  controversy  respecting  civil  rights,  ought  they  to  be  determined 
to  be  binding  upon  us.  If  by  the  effect  of  our  provincial  act  they  are  to 
be  considered  in  force,  then  we  would  have  all  the  disadvantages  of  the 
old  law,  and  none  of  the  modifications  and  improvements  which  modern 
enlightment,  and  a  higher  degree  of  refinement  and  civilization  have  intro- 
duced upon  the  statute  book  of  England.  The  provisions  in  the  act  of 
Elizabeth,  have  never  been  considered  to  be  the  law  here ;  they  are 
almost  all  totally  inapplicable  to  the  circumstances  of  the  colony ;  there 
is  one  concerning  the  persons  who  are  compellable  to  work  as  handicrafts- 
men, another  respecting  arrow  makers,  another  as  to  the  dismissal  of 
servants.  These  laws  were  made  for  the  protection  of  trade  and  hus- 
bandry in  England,  and  arose  from  motives  of  public  policy,  lest  agricul- 
ture should  be  abandoned.  The  20  Geo.  II.  ch.  19,  is  only  a  continua- 
tion of  the  statute  of  Elizabeth,  and  was  intended  to  settle  disputes 
between  masters  and  servants ;  but  many  of  its  provisions  could  not  be 
enforced  in  this  country,  and  if  some  can  be,  the  statute  cannot  be  allowed 
to  operate  in  part,  and  in  part  be  rejected.  But  even  if  it  were  in  force, 
the  defendant  docs  not  appear  to  have  acted  in  conformity  to  its  pro- 
visions; the  plaintiff  was  arrested,  instead  of  being  summoned  on  the 
complahit,  and  the  act  does  not  authorize  an  arrest  in  the  first  instance ; 
and  the  proceedings  were  had  before  only  one  justice  of  the  peace,  whereas 
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the  statute  requires  two.  Tlicn  it  does  not  sufficiently  appear  in  the 
second  pica,  whether  the  party  is  an  ap])rcntice  within  the  meaning  of 
the  statute  ;  nor  is  the  cause  assigned  for  the  proceeding,  that  description 
of  misconduct  that  would  or  ought  to  give  the  magistrate  jurisdiction. 

Baldwin  for  defendant. — The  magistrates  in  almost  every  part  of  the 
province  have  been  in  the  habit  of  considering  these  statutes  in  force,  arid 
have  acted  upon  them  in  many  instances,  without  their  authority  being 
called  in  question;  and  they  have  been  treated  as  in  force  by  Mr.  Keele, 
in  his  Provincial  Justice,  a  work  which  is  in  the  hands  of  every  magistrate 
in  the  country,  and  by  which  the  magistrates  are  generally  guided  in 
their  proceedings.  It  may  be  true  that  parts  of  one  or  both  of  these 
statutes  are  so  entirely  inapplicable  to  the  colony,  that  they  ought  not  to 
be  considered  in  force  here,  and  yet  it  by  no  means  follows  that  the 
remainder,  which  is  applicable,  cannot  be  acted  upon.  That  would  be 
laying  down  the  rule  too  broadly,  because  different  parts  of  the  statute 
might  refer  to  entirely  different  subject  matters,  and  it  would  be  going 
too  far  to  say,  that  because  one  matter  could  not  be  acted  upon,  that 
therefore  all  the  rest,  which  could,  should  be  set  aside.  The  court  cannot 
say  that  these  statutes  are  not  in  force ;  it  is  not  a  question  of  their 
applicability  that  is  to  be  decided,  the  decision  must  be  on  the  express 
words  of  a  statute.  When  the  law  is  to  be  given  to  a  colony  planted  and 
settled  by  British  subjects,  we  can  understand  that  only  such  parts  of 
the  English  statute  law  as  are  applicable  shall  be  declared  to  be  in  force ; 
but  when  the  statute  law  is  introduced  by  legislative  enactm.ent,  there  can 
be  no  question  about  the  applicability  of  statutes,  as  the  legislature  have 
shewn  that  their  determination  was  to  introduce  them  all,  with  the  excep- 
tion of  those  parts  which  are  expressly  excepted.  [Robinson,  C.  J. — In 
Attorney-General  v.  Stuart,  2  Merivale,  the  English  law  was  introduced  by 
proclamation,  which  would  have  had  the  same  effect  as  if  introduced  as 
it  has  been  here,  and  yet  all  the  English  statutes  were  not  held  to  be  in 
force.]  But  may  not  these  statutes  be  considered  as  part  of  the  criminal 
law  ?  and  if  so,  were  they  not  introduced  by  the  Imperial  statute  14  Geo. 
III.,  which  gave  the  English  criminal  law  to  Canada?  The  provincial 
legislature  expressly  excepted  the  law  relating  to  the  poor,  and  bankrupts, 
when  introducing  the  law  of  England  into  this  province;  it  is  natural  to 
suppose  that  if  they  desired  the  exception  to  extend  further,  that  they 
would  have  provided  for  it  in  the  statute,  but  as  there  is  an  express 
exception  as  to  some  laws,  the  correct  construction  to  place  upon  the 
act  must  surely  be,  that  all  statutes,  except  those  excepted,  are  made  a 
part  of  the  law  of  the  province.  The  exceptions  made  to  the  pleas  upon 
the  other  points,  are  not  of  so  much  importance,  as  the  object  is  rather 
to  ascertain  the  opinion  of  the  court  on  the  general  question,  than  to 
sustain  the  particular  pleading  now  under  discussion. 

Robinson,  C.  J. — -These  pleas  cannot,  in  our  opinion,  be  supported. 
The  first  of  those  demurred  to  (the  second  special  plea),  is  pleaded  under 
the  idea  that  one  or  both  of  the  English  statutes,  5  Elizabeth,  ch.  4,  and 
20  Geo.  II.  eh.  19,  are  in  force  in  this  province.  If  both  were  in  f^rce, 
the  justification  set  forth  in  that  plea  would  not  for  several  reasons  come 
within  either  of  them.  With  regard  to  the  5th  Eliz.  ch.  4,  reference  was 
made,  in  the  argument  of  this  demurrer,  to  the  case  of  Fish  v.  Doyle, 
decided  some  years  ago  in  this  court,  in  which  the  question  whether  that 
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statute  was  part  of  the  law  of  Upper  Canada  was  supposed  to  have  been 
determined.  I  have  looked  at  my  note  of  that  case,  from  which  it  appears 
that  the  defendant,  who  had  bound  himself  apprentice,  desired  to  take 
advantage  of  the  act  of  Elizabeth,  as  making  the  articles  void  because  they 
were  for  a  shorter  period  than  seven  years,  and  in  that  way  the  question 
came  up.  It  was  not  necessary  however,  as  it  appeared  to  the  court,  to 
determine  that  point ;  but  I  find  that  I  did  express  my  own  opinion  to 
be,  that  the  statute  was  not  in  force  in  Upper  Canada,  and  I  still  think 
so ;  indeed  it  cannot  possibly  admit  of  doubt  that  its  provisions  are  inap- 
plicable to  any  state  of  things  that  ever  existed  here :  a  clause  here  and 
there  might  be  carried  into  effect  in  this  colony,  or  anywhere,  from  the 
general  nature  of  their  provisions  ;  but  that  is  not  sufficient  to  make  such 
a  statute,  part  of  our  law,  when  the  main  object  and  tenor  of  it  is  wholly 
foreign  to  the  nature  of  our  institutions,  and  it  is  therefore  incapable  of 
being  carried  substantially  and  as  a  whole  into  execution.  Then  as  to 
the  20  Geo.  II.  ch.  19;  certainly  that  part  of  it  which  regards  appren- 
tices (3rd  and  4th  clauses)  could  not  be  applied  to  the  kind  of  appren- 
ticeship set  forth  in  this  plea ;  and  if  it  could  be,  still,  as  was  objected,  a 
single  justice  would  be  incompetent  to  act.  The  statute  in  that  part  of 
it  requires  two ;  and  if  there  was  not  this  fatal  objection,  the  defence 
would  still  fail,  because  the  plea  justifies  an  arrest  under  a  warrant  before 
the  hearing,  but  the  statute  gives  no  such  authority,  but  only  allows  of 
arrest  with  a  view  to  punishment  after  conviction ;  the  party  should  have 
been  summoned,  not  arrested  upon  the  complaint.  The  third  and  fourth 
pleas  are  bad,  for  the  same  reason,  independently  of  the  question  whether 
the  20  Geo.  II.  ch.  19,  is  in  force  here,  for  the  regulation  of  disputes 
between  tradesmen  and  their  servants  or  journeymen.  Those  pleas  do 
not  put  the  case  on  the  footing  of  the  plaintiff  being  an  apprentice,  but 
aver  that  he  was  a  servant,  labourer,  or  handicraftsman  with  the  defendant 
in  his  trade  or  business  of  tinsmith;  which  would  bring  the  case  (if  it 
were  within  the  statute  at  all)  under  the  second  clause  of  it.  My  incli- 
nation at  present  is,  that  that  statute,  in  its  general  scope  and  bearing,  is 
not  applicable  to  this  province  ;  but  considering  the  latitude  of  construc- 
tion given  to  it  by  the  court  in  Lowther  v.  Earl  Radnor,  (a)  I  am  not 
prepared  to  hold  that  it  is  not  in  force.  The  footing  on  which  the 
plaintiff  is  described  to  have  been  serving,  would  make  him,  I  think, 
neither  an  apprentice  nor  a  servant,  or  labourer,  under  that  statute, 
admitting  it  to  be  in  force,  and  whether  the  misbehaviour  imputed  in  the 
3rd  and  4th  pleas,  as  regarded  the  assisting  a  debtor  of  the  defendant  to 
abscond,  would  be  that  kind  of  misbehaviour  in  his  service  for  which  he 
could  be  summarily  punished  under  the  statute,  I  should  much  doubt,  and 
at  any  rate  the  facts  stated  would  not  justify  in  England  an  arrest  in  the 
first  instance.  The  defendant  (whether  he  would  or  would  not  be  liable 
as  the  complainant  for  an  excess  of  jurisdiction  in  the  justice  in  acting  on 
his  complaint,  on  the  ground  that  he  set  the  proceeding  in  motion,)  has 
in  these  pleas  adopted  the  act,  and  rested  his  defence  on  the  proceedings 
as  a  justification  ;  and  if  it  is  no  justification,  he  must  fail  in  these  pleas, 
whatever  may  be  the  case  under  the  general  issue. 


(a)  8  East.  113. 
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McLean  v.  Latdlaw. 

Where  the  nominee  of  lands  of  the  crown,  before  letters  patent  issued  for  the 
lands,  sold  and  conveyed  them  away,  being  at  that  time  unmarried,  and  after- 
wards having  obtained  the  letters  patent,  made  a  new  conveyance  to  the  same 
party,  being  then  married;  Held,  that  after  his  death  his  wife  could  not  claim 
dower  in  the  land,  as  she  was  estopped  by  the  deed  made  before  the  letters 
patent  issued. 

This  was  an  action  of  dower,  "undo  nihil  habet,"  brought  by  the  above 
named  demandant  to  recover,  against  the  above  named  tenant,  the  third 
part  of  Lot  No.  1 1,  on  the  east  side  of  the  Great  River  Cataraqui,  together 
with  the  hereditaments  and  appurtenances  thereunto  belonging.  The 
defendant  pleaded  "  ne  unques  seizie  que  dower."  The  cause  came  on 
to  be  tried  before  the  honourable  Mr.  Justice  Jones,  at  the  last  assizes 
for  the  Midland  District,  when  a  verdict  was  jfound  for  the  demandant, 
subject  to  the  opinion  of  the  court  upon  the  following  case: — 1st.  A 
patent  for  the  lands  in  question  issued  to  Neil  James  McLean,  the  hus- 
band of  the  demandant,  granting  the  land  to  him  in  fee  simple,  on  the 
26th  day  of  August,  1834.  2ndly.  Neil  James  McLean,  the  husband  of 
the  demandant,  conveyed  the  said  lands,  by  deed  of  bargain  and  sale,  to 
Allan  McLean,  on  the  28th  day  of  March,  1827.  3rdly.  The  marriage 
of  the  demandant  and  the  said  Neil  James  McLean  was  solemnized  in 
due  form  of  law,  after  the  28th  day  of  March,  1827,  and  before  the  10th 
day  of  October,  1834.  4thly.  Neil  James  McLean  executed  a  deed  of 
confirmation  to  Allan  McLean  (which  last  mentioned  deed  also  con- 
tained words  operative  to  convey  an  estate  by  way  of  bargain  and  sale), 
on  the  10th  day  of  October,  1834.  5thly.  The  lands  in  question  were 
bargained,  and  a  bond  for  a  deed  and  possession  given  by  Allan  McLean 
to  the  tenant,  Adam  Laidlaw,  on  the  18th  day  of  January,  1830. 
6thly.  Allan  McLean,  sometime  subsequent  to  the  last  mentioned  day, 
and  after  the  letters  patent  issued  from  the  crown,  conveyed  the  lands  in 
question  to  Daniel  Gilbert,  who  was  the  assignee  of  the  aforesaid  bond, 
and  in  possession  of  the  lands.  7thly.  Daniel  Gilbert  in  1836,  and  sub- 
sequent to  the  conveyance  from  Allan  McLean  to  him,  conveyed  the 
lands  in  question  by  deed  of  bargain  and  sale  to  Adam  Laidlaw,  the 
tenant  above  named.  8thly.  The  said  Neil  James  McLean  died  before 
the  commencement  of  this  action.  The  question  for  the  opinion  of  the 
court  is,  whether  the  said  Neil  James  McLean  was  ever  at  any  time 
during  the  coverture  seised  of  such  an  estate  in  the  lands  in  question, 
whereof  the  demandant  could  be  endowed.  And  if  the  court  shall  be  of 
opinion,  that  Neil  James  McLean,  the  late  husband  of  the  demandant, 
was  at  any  time  during  the  said  coverture  seised  of  such  an  estate  whereof 
the  said  demandant  could  be  endowed,  then  the  verdict  is  to  be  entered  for 
the  demandant,  as  aforesaid ;  but,  if  the  court  shall  be  of  a  contrary 
opinion,  then  a  verdict  is  to  be  entered  for  the  tenant. 

J.  Brealienridge  for  demandant. 

J.  A.  McDonald  for  tenant. 

Robinson,  C.  J. — As  the  wife  is  privy  in  estate,  claiming  her  dower 
through  her  husband,  she  would  no  doubt  be  bound  by  the  same  estoppel 
which  would  be  binding  upon  him  (Con.  Digt.,  Estoppel  B.)  The  deed 
given  by  the  husband  in  March,  1827,  concluded  him  at  the  time  that 
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he  gave  it  from  averring  that  he  was  not  seised  when  he  made  that  con- 
veyance ;  for  it  is  an  indenture  by  which  he  assmnes  to  convey  the  fee, 
and  it  contains  a  covenant  that  he  is  seised,  and  has  right  to  convey;  with 
a  warranty.  If  it  rested,  therefore,  on  that  deed,  we  should  have  to  hold 
that  the  husband  being  seised  in  1827,  had  then  parted  with  his  estate, 
and  was  not  seised  during  the  coverture.  But  it  is  contended,  that  the 
second  deed  given  by  him  to  the  same  grantee  in  October,  1834,  in  which 
he  recites,  under  his  hand  and  seal,  such  facts  as  shew  that  he  was  not 
in  fact  seised  in  1827,  nor  before  August,  1834,  when  the  patent  issued, 
is  by  the  acceptance  of  that  deed  an  estoppel  in  the  grantee,  though  he 
has  not  executed  the  deed,  and  concludes  him  from  denying  that  the 
grantee  in  that  deed  first  became  seised  in  August,  1834,  when  the  patent 
issued  ;  and  that  it  equally  estops  all  claiming  under  the  grantor,  AUan 
McLean.  But,  on  the  other  hand,  without  disputing  the  principle  which 
is  already  laid  down  in  many  books  of  authority,  that  an  estoppel  against 
an  estoppel  sets  the  matter  at  large,  and  enables  the  jury  to  determine 
according  to  the  truth  of  the  case,  yet  it  appears  to  us,  that  that  prin- 
ciple cannot  apply  here  in  favour  of  the  demandant,  by  reason  of  another 
principle,  that  where  the  person  whose  deed  (given  before  he  was  seised) 
is  concluded  by  estoppel,  and  while  he  is  so  concluded  he  acquires  the  title, 
such  title  immediately  accrues  to  the  benefit  of  him  to  whom  he  had  con- 
veyed, causing  the  estoppel,  which  before  worked  only  by  conclusion,  to 
work  in  interest,  and  placing  him  in  the  same  situation  as  he  would  have 
been  in,  if  the  title  which  has  lately  come  to  his  grantee  had  really  been 
in  him  when  he  made  the  conveyance.  The  grantee  has  thenceforward 
an  estate  in  interest,  which  before  rested  only  in  estoppel.  Neil  McLean, 
when  he  conveyed  away  his  land  in  1827  by  a  deed  binding  on  himself ^ 
was  unmarried ;  and,  according  to  the  doctrine  of  estoppel  as  maintained 
by  the  courts  in  England,  we  cannot  look  upon  him  as  being  at  any  time 
afterwards  seised  of  the  fee ;  but,  so  far  as  he  and  all  claiming  through 
him  are  concerned,  we  must  regard  Allan  McLean  and  his  assigns  as 
being  seised  of  the  estate  from  the  time  that  the  first  conveyance  was 
made.  The  doctrine  of  estoppel  presents  itself  in  this  country,  with  a  novel 
aspect,  from  the  circumstance  that  many  persons  having  a  promise  or  expec- 
tation of  a  grant  of  certain  lands  from  the  crown,  have  taken  upon  them- 
selves to  sell  and  convey  the  lands  before  their  title  has  been  perfected 
by  the  issuing  of  letters  patent ;  and  afterwards,  when  they  have  obtained 
their  patent,  have  endeavoured  to  take  advantage  of  the  supposed  inva- 
lidity of  their  first  conveyance,  and  have  dishonestly  sold  the  estate  a 
second  time.  It  has  been  insisted  in  such  cases,  that  the  first  deed  cannot 
be  upheld  against  the  grantor  and  those  claiming  under  him,  upon  the 
principle  of  estoppel ;  for  that  the  doctrine  of  estoppel  cannot  be  allowed 
to  apply,  when  the  estate  is  actually  vested  in  the  crown.  This  court 
having  had  occasion  to  consider  this  question  in  several  cases  under  various 
circumstances  as  regarded  the  nature  of  the  deed  in  each  case  upon 
which  the  estoppel  is  supposed  to  arise,  took  occasion  not  long  ago  in  a 
case  of  Doe  ex  dem.  Irvine  v.  Webster  (a),  to  discuss  the  subject  very 
fully,  with  the  aid  of  such  English  decisions  as  they  could  find  bearing 
upon  it ;  and  the  result  of  a  long  and  very  anxious  consideration  given  to 


(a)  See  post,  224. 


224 


QUEEN*S  BENCH,  TRINITY  TERM,  9  VIC. 


the  point  was,  that  the  court  held  that  they  could  not,  upon  any  satisfac- 
tory ground,  deny  to  the  party  taking  the  first  deed,  in  such  cases,  the  be- 
nefit of  the  doctrine  of  estoppel  in  his  favour.  They  could  see  no  reason 
why,  as  between  the  parties  to  such  deeds  and  their  privies,  the  doctrine 
of  estoppel  should  not  apply,  as  well  where  the  title  was  really  in  the 
crown,  as  in  other  cases ;  but  this  was  not  decided  without  some  difference 
of  opinion.  From  the  circumstance  to  which  I  have  alluded,  the  doc- 
trine of  estoppel  is  likely  to  have  a  much  more  extensive  application  here 
than  in  England ;  and  it  has  therefore  been  always  much  desired  by  the 
court  that  the  parties  in  some  case  would,  by  a  special  verdict  or  other- 
wise, place  the  question  upon  record  in  such  a  shape  that  the  opinion  of 
the  Privy  Council  might  be  taken  upon  appeal.  Dut  they  can  do  no 
more  than  urge  this.  Acting  upon  the  decisions  which  have  taken  place 
here,  and  have  been  so  far  acquiesced  in,  we  can  do  no  otherwise  than 
hold  that  Neil  McLean  was  estopped  by  his  first  deed  from  den3'ing  that 
the  estate  which  he  assumed  to  convey  passed  by  his  deed.  His  widow, 
claiming  dower  under  or  through  him,  is  also  estopped ;  and  it  seems,  as 
1  have  already  stated,  to  follow,  as  a  necessary  consequence  of  the  appli- 
cation of  the  whole  doctrine,  that  when  the  patent  afterwards  came  to 
him,  the  estate  of  his  grantee,  which  before  rested  only  upon  the  conclu- 
sion by  estoppel,  became  an  estate  in  interest ;  and  the  effect  extends 
back  to  the  time  when  the  first  deed  was  given,  producing  the  same  state 
of  things  in  all  respects  as  if  the  patent  had  issued  before  the  deed  was 
made.  If  we  were  to  determine  otherwise,  this  unreasonable  consequence 
would  follow,  that  those  claiming  under  the  first  deed  would  be  prejudiced 
by  the  confirmation  of  their  title,  rather  than  assisted  by  it,  by  letting  in 
a  claim  of  dower  which  clearly  would  not  have  attached  otherwise,  and 
by  admitting  on  the  same  principle  the  application  of  incumbrances,  by 
judgment  or  mortgage.  It  is  on  these  grounds  our  opinion,  that  there 
must  be  judgment  against  the  demandant  in  this  case. 


Doe  Irvine  v.  WEBSTER.(a) 

"Where  the  nominee  of  the  crown,  before  any  patent  issued  for  the  lands  on 
which  he  was  located,  by  deed-poll  conveyed  away  the  lands  and  all  his 
interest  in  them;  and  afterwards  the  patent  was  issued  in  his  name,  and  he 
then  made  a  second  deed  to  another  person :  Held,  that  the  second  grantee 
was  estopped  by  the  first  deed  from  claiming  the  land. 

In  this  case  the  counsel  for  the  defendant  obtained  a  rule  nisi  for  a  new 
trial  for  misdirection,  upon  a  verdict  for  the  lessor  of  the  plaintiff,  on  the 
following  facts  proved  at  the  trial : — One  Knapp  was  the  original  nominee 
of  the  crown  of  the  lands  in  question ;  and  before  any  patent  had  been 
made  out  for  the  land,  on  3rd  November,  1800,  he  executed  a  deed-poll, 
by  which  "  he  granted,  bargained  and  sold"  the  premises  to  one  Wood, 
who  conveyed  by  deed  of  bargain  and  sale  to  another ;  and,  by  regular 


(a)  Judgment  was  given  in  this  case  in  Hilary  Term,  1842,  before  the  com- 
mencement of  the  publication  of  these  reports,  but  the  great  importance  of  the 
question  adjudicated  upon,  and  the  reference  to  it  by  the  court  in  the  preced- 
ing case,  has  induced  the  reporter  to  introduce  it  here. 
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assignments,  the  land  was  conveyed  to  the  lessor  of  the  plaintiff,  who 
claims  under  that  chain  of  title.  On  1st  November,  1803,  very  nearly 
three  years  after  Knapp  made  the  deed  to  Wood,  letters  patent  were  com- 
pleted in  Knapp's  name  for  the  land,  and  remained  in  the  Provincial 
Registry  Office,  having  been  duly  enrolled ;  and  Knapp  liaving  been  made 
aware  of  this  fact,  on  10th  September,  1824,  disregarding  his  first  deed, 
executed  a  deed  of  release  or  quit  claim  to  one  Phillips,  who  conveyed  to 
the  defendant.  The  land,  being  an  uncultivated  lot,  was  never  in  the 
actual  possession  of  any  person  until  long  after  the  patent  issued,  nor 
until  after  the  conveyance  to  Phillips.  Mr.  Justice  McLean,  before  whom 
the  trial  took  place,  ruled  that  the  defendant,  being  the  assignee  of  Knapp, 
was  by  reason  of  his  privity  of  estate  estopped  from  denying  that  any 
thing  had  passed  by  the  deed  which  Knapp  had  made  to  Wood ;  and  that 
the  letteis  patent  which,  after  the  making  of  that  deed,  had  been  com- 
pleted in  the  name  of  Knapp,  enured  to  the  confirmation  of  Wood's  title, 
by  making  the  estate  work  in  interest,  which  before  stood  only  on  the 
estoppel.  It  is  against  this  direction  of  the  learned  judge,  a  verdict 
having  been  rendered  for  the  lessor  of  the  plaintiff,  that  the  defendant 
now  moves. 

Robinson,  C.  J. — It  is  unfortunate  that  the  deed  first  made  by  Knapp, 
having  been  either  irregularly  given  up  to  the  parties,  or  improperly 
obtained  since  the  trial,  was  not  before  the  court  upon  the  argument  in 
banc  ;  and  we  are  not  now  in  possession  of  this  deed,  or  of  any  transcript 
of  it.  This  is  to  be  regretted,  because  it  is  upon  the  nature  of  that  con- 
veyance that  the  case  turns  ;  and  it  is  most  desirable  that  we  should 
know  its  precise  language.  It  is  admitted  that  it  was  a  deed-poll,  exe- 
cuted by  Knapp  alone,  whereby,  for  a  valuable  pecuniary  consideration, 
he  "  granted^  bargained  and  sold "  the  land  to  Wood ;  that  it  contained 
no  recitals  whatever,  but  did  contain  a  covenant  that  Knapp  was  seised 
in  fee,  and  the  common  clause  of  warranty  of  title.  More  than  this  we 
are  not  informed  of.  This  case  was  argued  in  Hilary  Term  of  last  year ; 
and  we  should  probably  have  given  judgment  in  it  before,  but  from  a 
desire  we  had  to  learn  the  precise  grounds  on  which  the  case  of  Bensley 
V.  Burdon  had  been  decided  in  England,  by  the  Lord  Chancellor,  on 
reviewing  the  judgment  of  the  Vice-Chancellor,  as  reported  in  2  Si.  & 
Stuart,  519.  The  judgment  of  the  Lord  Chancellor,  though  it  was 
pronounced  in  1830,  and  is  referred  to  in  some  later  cases,  is  not  to  be 
found  in  any  printed  report — Mr.  Russell's  fifth  volume,  in  which  it  was 
to  have  appeared,  not  having  been  yet  published.  After  some  delay  and 
difficulty,  a  manuscript  copy  of  Mr.  Russell's  note  has  been  obtained, 
which  enables  us  to  see  the  grounds  on  which  the  doctrine  of  estoppel  was 
applied  in  that  case,  by  the  learned  counsel  in  argument,  and  by  the  court. 
We  apprehended  that  this  might  be  material,  from  the  notice  which  had 
been  taken  of  Bensley  v.  Bardon  in  some  later  authorities.  In  this 
country  several  cases  have  arisen  of  late  years,  in  which  it  has  been 
necessary  to  consider  the  doctrine  of  estoppel  as  affecting  title.  These 
varied  from  each  other  in  their  circumstances,  and  all  of  them  differ  from 
the  present ;  but  there  is  this  particular  in  which  they  all  agree,  namely, 
that  when  the  first  deed  was  made,  upon  which  the  question  of  estoppel 
has  arisen,  the  estate  was  in  fact  in  the  crown,  the  right  of  property  never 
having  been  yet  vested  in  any  individual.  When  the  law  of  England  was 
2g  VOL.  II. 
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introduced  into  Upper  Camida  fifty  years  ago,  and  in  fact  from  the  time 
of  the  conquest,  the  king  had  the  absolute  property  in  the  soil,  excepting 
only  that  very  inconsiderable  portion  of  it  which  had  been  granted  to  in- 
dividuals by  the  French  government.  From  that  time  to  the  present 
the  lands  in  Upper  Canada,  parcelled  out  as  they  have  been  into  lots, 
have  been  in  a  course  of  grant  from  the  crown — nobody  having,  or  pretend- 
ing to  have,  any  right  to  them  or  interest  in  them,  except  such  as  they 
can  shew  to  have  been  derived,  in  the  first  instance,  from  the  crown. 
The  course  has  been  for  the  government  of  the  province  to  give  to  indivi- 
duals, upon  their  petition,  a  right  to  take  up  or  locate,  as  it  has  been 
called,  a  particular  lot.  In  some  instances  this  order  or  permission, 
•which  is  in  fact  the  pledge  of  the  crown  for  a  grant,  has  been  given  upon 
condition  of  making  improvements  upon  the  land,  or  of  paying  certain 
fees  before  a  patent  could  be  claimed.  In  other  instances,  the  grant  has 
been  unconditional ;  but,  from  the  natural  disposition  of  people  to  pro- 
crastinate, numbers  of  the  very  earliest  of  these  locations,  or  pledges 
of  grants,  even  when  there  were  no  conditions  exacted,  have  been  suffered 
to  lie  to  this  late  period,  without  steps  being  taken  to  have  the  title  completed 
by  sueing  out  the  patent.  In  the  meantime,  the  death  of  these  original 
nominees  of  lands,  or  their  assignments,  made  either  by  devise  or  by  trans- 
fer executed  in  their  lifetime  (which,  from  an  early  period,  have  been  recog- 
nized and  allowed  by  the  government),  have  introduced  new  claimants ; 
and  the  legislature  has  from  time  to  time  passed  acts  for  enabling  parties 
thus  claiming  to  make  out  their  right  to  the  land,  and  to  receive  patents 
in  their  own  name.  In  the  hands  of  ■  the  original  nominee,  the  promise 
of  a  grant  was  so  far  respected,  that  when  parliament,  in  1791,  conferred 
a  representative  constitution  upon  this  province,  they  gave  to  the  holders 
of  certificates  for  lands,  which  had  been  issued  by  the  governor  and 
council  of  the  province  of  Quebec,  a  right  to  vote  as  freeholders.  Under 
the  statutes  of  Upper  Canada  which  I  have  alluded  to,  in  the  case  of  the 
death  of  the  original  nominee,  his  heir,  or  devisee,  which  recognizes  a 
power  to  devise,  or  his  assignee  (which  admits  a  right  to  assign),  when 
such  deceased  nominee  has  transferred  his  right  in  his  life-time,  may 
claim,  before  certain  commissioners,  to  have  a  patent  issued  to  him  for 
the  land,  as  heir,  or  devisee,  or  assignee,  giving  public  notice  of  his  inten- 
tion to  claim ;  and  so  also  may  the  assignees  of  original  nominees  who 
are  still  living,  but  who  have  left  the  province.  And  in  like  manner  a 
title  derived  through  several  descents,  devises  or  assignments,  may  be 
made  the  subject  of  a  claim;  and  the  commissioners,  having  large  equitable 
powers  given  to  them  by  the  act,  may  decree  in  favour  of  such  person  as 
makes  good  his  claim.  Their  report  is  taken  to  establish  the  fact  that 
the  claimant  is  heir,  devisee,  or  assignee  (as  the  case  may  be),  of  the 
original  nominee.  And  the  now  existing  law  provides  that,  "  their  report 
shall  be  final  and  conclusive,  and  that  it  shall  be  lawful  for  the  governor 
to  issue  his  Majesty's  letters  patent"  to  the  person  in  whose  favour  the 
commissioners  shall  report.  And  there  is  this  proviso:  "Provided  never- 
theless, that  the  said  letters  patent,  so  to  be  issued,  shall  have  such  and 
none  other  force,  operation  and  effect,  in  law  or  in  equity,  touching  and 
concerning  any  charge,  incumbrance,  lien,  matter  or  thing,  upon  or 
relating  to  the  said  lot  or  lots,  &c.  save  and  except  the  establishing  the 
claim  or  claims  of  the  person  or  persons  to,  or  in  trust  for  whom,  the  said 
lot  or  lots,  &c.  by  the  said  letters  patent  shall  be  granted  or  conveyed, 
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or  the  heir  or  heirs,  devisee  or  devisees  of  the  nominee  or  nominees  of  the 
crown  to  the  same,  than  if  his  Majesty's  letters  patent  had  been  obtained 
for  the  said  lot  or  lots,  parcel  or  parcels,  of  land  by  the  said  nominee  or 
nominees  in  his,  her  or  their  life-time,  anything  herein  contained  to  the 
contrary  notwithstanding."  The  fact  is  notorious,  that  in  thousands  of 
instances,  during  the  time  which  has  elapsed  between  the  obtaining  of  the 
promise  of  a  grant  from  the  crown,  and  the  issuing  of  the  patent,  the 
original  nominee  or  his  heir  has  assigned  his  right  for  a  valuable  considera- 
tion to  a  vendee,  who  has  either  gone  into  possession  as  owner,  or  has 
forborne  to  take  possession,  as  may  have  suited  his  convenience.  Generally 
good  faith  has  been  observed  in  this  description  of  transactions,  as  in 
others,  but  in  too  many  cases  it  has  happened,  as  it  has  happened  here, 
that  the  patent  coming  out  afterwards  in  the  name  of  the  first  nominee, 
or  of  his  heir,  either  by  his  procurement,  or  in  the  ordinary  routine  of 
such  matters,  without  any  special  application  from  him,  he  has  dishonestly 
taken  advantage  of  this  circumstance,  and  considering  that  he  is  thus  for 
the  first  time  placed  in  possession  of  a  perfect  legal  title,  he  fraudulently 
sells  the  land  a  second  time  to  some  other  vendee,  disregarding  his  former 
sale,  and  notwithstanding  he  has  already  received  its  full  value  from  a 
person  to  whom  he  has  by  solemn  deed  assigned  the  estate,  so  far  at  least 
as  he  could  assign  it,  and  who  perhaps  has  been  long  in  actual  possession 
of  the  land,  under  a  deed  purporting  to  convey  the  fee,  and  has  made 
large  improvements  upon  it,  which  latter  circumstance  however  did  not 
exist  in  the  particular  case  now  before  us.  The  second  vendee  may,  in 
these  instances,  either  be  aware  of  the  first  sale,  in  which  case  his  con- 
duct has  been  immoral  and  unjust,  or  he  may  have  purchased  in  igno- 
rance of  it,  in  which  case  he  must  be  admitted  to  be  innocent,  though  he 
may  not  have  acted  with  sufficient  caution.  When  the  grantee  in  the 
deed,  made  subsequent  to  the  patent,  comes  to  assert  his  right  under  it, 
and  is  met  by  the  grantee  in  the  first  deed  made  before  the  patent,  who 
rests  his  title  upon  the  doctrine  of  estoppel,  the  peculiarity  in  this  class  of 
cases  occurring  in  this  country,  is,  that  the  estate  in  point  of  fact  was  in 
the  crown  at  the  moment  when  the  title  which  it  is  sought  to  make  good 
by  estoppel  was  pretended  to  be  conveyed,  and  had  never  up  to  that  time 
been  the  property  of  a  subject.  The  same  state  of  things  has  not  existed 
in  England,  in  any  of  those  cases  in  which  the  principle  of  estoppel  has 
been  applied,  at  least  I  am  aware  of  no  such  case;  and  we  have  therefore 
to  consider,  in  the  absence  of  authority,  whether  in  reason  and  upon  legal 
principles,  the  doctrine  of  estoppel  can  be  applied  under  such  circum- 
stances, or  whether  its  application  is  excluded.  We  have  had  to  dispose 
of  this  question  in  cases  already  decided,  and  we  have  determined,  that  the 
fact  of  the  title  being  at  the  time  in  the  crown,  makes  no  difference.  In 
the  case  of  Doe.  dem.  Henessy  v.  Meyers,  decided  herein  1832,  this  point 
was  expressly  considered,  and  it  must  be  taken  to  have  been  also  deter- 
mined in  the  other  cases  of  estoppel,  decided  afterwards,  because  the 
facts  in  all  of  them  necessarily  involved  the  question.  Strictly  speaking, 
perhaps,  those  decisions  must  be  taken  by  us  to  have  settled  the  point,  so 
far  as  this  court  is  concerned,  otherwise,  there  would  be  great  uncertainty 
in  the  administration  of  the  law — an  evil  which  it  is  necessary  to  avoid, 
especially  in  regard  to  questions  affecting  title.  But  considering  that  the 
peculiar  circumstances  of  this  country,  to  which  I  have  adverted,  are 
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likely  to  c}yc.  rise  to  very  frequent  occasions  of  advancing  the  doctrine  of 
estoppel,  which  in  England  parties  are  very  seldonri  driven  to  rely  upon, 
we  have  never  approached  any  case  of  this  description,  without  a  strong 
sense  of  its  importance  in  a  general  view,  and  of  the  difficulty  which  may 
be  found  to  attend  some  of  the  considerations  involved  in  it.  Upon  this 
occasion,  therefore,  as  upon  the  former,  T  have  carefully  considered 
whether  this  circumstance  of  the  title  having  been  at  the  time  in  the  crown, 
can  exclude  the  application  of  the  estoppel :  and  if  I  had  come  to  a  dif- 
ferent opinion  from  that  which  this  court  has  already  expressed,  I  should 
certainly,  in  a  question  of  this  peculiar  and  important  nature,  intimate  the 
change  of  opinion,  although  it  might  be  thought  necessary  by  us  to 
adhere  to  the  adjudged  cases.  It  is  a  material  consideration  on  the  one 
hand,  that  in  the  general  estimation  of  the  public,  the  first  purchaser  from 
the  grantee  of  the  land,  after  the  sealing  of  the  patent,  has  been  usually 
considered  safe,  and  not  liable  to  be  defeated  by  any  conveyance  made 
while  the  estate  was  in  the  crown ;  at  least  that  was  taken  to  be  the  case 
until  some  years  ago,  when  this  doctrine  of  estoppel  was  for  the  first  time 
advanced  as  apphcable  to  the  circumstances  which  I  have  stated  ;  and  I 
confess  it  is  the  inclination  of  my  mind  to  decide  in  accordance  with  this 
prevailing  impression,  as  being  the  course  most  likely  to  serve  the  ends  of 
justice  in  the  main,  leaving  it  to  the  legislature,  if  they  think  proper,  to 
provide  otherwise  by  a  positive  law.  But,  on  the  other  hand,  we  are  not 
at  liberty  to  relieve  ourselves  arbitrarily  from  the  operation  of  any  general 
principle.  We  must  be  able  to  see  that  the  circumstances  furnish  ground 
for  an  exception  in  point  of  law,  or  it  is  our  duty  to  apply  the  rule.  There 
is  a  striking  and  clear  principle  of  equity  in  the  doctrine,  that  a  man  who 
h  IS  sold  and  conveyed  an  estate  to  another,  shall  not  afterwards  be  permitted 
to  say  that  he  had  no  right  to  make  such  sale,  and  that  nothing  passed  by  his 
grant;  and  if  the  fact,  that  when  he  made  the  deed  the  title  was  in  the 
crown,  makes  no  difference  in  point  of  law,  then  the  grantee  is  entitled 
to  the  benefit  of  that  just  principle,  and  we  should  be  doing  him  wrong,  if 
we  denied  it  to  him,  from  an  apprehension  of  any  inconveniences  that  might 
foliow.  The  consideration  I  have  lately  given  to  this  point,  does  not  enable 
me  to  lay  down  any  legal  ground  for  holding  that  there  can  be  no  estoppel 
in  such  cases  as  I  have  mentioned,  by  reason  of  the  estate  being  in  the 
crown.  In  addition  to  what  was  said  in  Doe  dem.  Henessy  v.  Meyers,  it 
may  be  observed,  that  the  fact  of  the  king  being  seised  when  Knapp  made 
the  first  deed,  does  not  bring  the  case  within  the  principle  that  there  can 
be  no  estoppel  against  an  estoppel.  If  we  regard  the  king's  title,  as  being 
matter  of  record,  still  a  record  is  only  binding  on  those  who  are  parties  to  it. 
If  the  king  makes  a  grant  to  B.  and  it  is  pleaded,  A.  may  deny  the  grant 
by  pleading  non  concessit,  and  may  shew  that  nothing  could  pass  under  it, 
because  the  king  had  before  granted  the  land  to  him  or  to  some  other 
person.  To  be  sure  it  stands  admitted  in  this  case,  that  in  point  of  fact, 
the  king  was  seised,  and  therefore  that  Knapp  could  not  have  been  seised 
when  he  made  the  first  deed;  but  that  signifies  nothing,  it  only  shews 
that  in  point  of  fact  nothing  did  pass,  or  could  have  passed  under  and  by 
v  'rtue  of  the  deed  itself  which  is  always  the  case  where  the  principle  of  estop- 
pel is  appealed  to.  If  anything  had  passed  by  the  deed,  then  clearly  the 
doctrine  of  estoppel  would  be  out  of  the  question  ;  and  so  long  as  nothing 
passed  because  the  grantor  had  no  title,  it  cannot  signify  in  what  other 


DOE  IRVINE  V.  WEBSTER. 


229 


grantee  the  title  was  vested.  It  may  seem,  at  first  sight,  (though  that 
was  not  contended  in  the  argument,)  that  as  our  Heir  and  Devisee  Acts, 
to  which  I  have  referred,  do  recognize  assignments  of  located  lands,  made 
before  the  issuing  of  the  patent,  and  give  them  validity  to  a  certain 
extent,  the  principle  of  estoppel  cannot  thereupon  be  applied,  because  it 
has  always  been  held  that  where  any  interest  passes  by  the  deed,  there 
can  be  no  estoppel ;  but  I  do  not  think  that  we  could  rest  upon  that, 
because,  to  bring  this  case  within  the  principle,  the  interest  to  be  passed 
must  be  some  certain  legal  estate  ;  whereas  in  these  cases  there  is  none. 
When  the  deed  is  executed  by  the  original  nominee,  before  any  patent 
has  issued  to  him,  nothing  passes  at  the  time ;  but  upon  the  contingency 
of  his  dying,  or  leaving  the  province,  then  an  equitable  power  is  called 
into  action  under  our  statutes  of  decreeing  a  patent  to  his  heir  or  assignee ; 
but  the  commissioners  are  not  even  held  to  deal  strictly  with  the  legal 
right,  but  "  may  decide  according  to  justice  and  equity,  without  regard  to 
legal  forms."  Nothing  surely  can  be  said  to  have  passed  by  a  deed, 
where  the  only  effect  of  it  is  that  in  the  event  of  a  certain  contingency 
happening,  it  may  form  the  foundation  of  a  claim  to  an  equitable  tribunal, 
who  are  not  bound  to  recognize  it  as  establishing  any  legal  right.  Nor 
do  I  see  that  there  can  be  any  confusion  created  by  the  clashing  of  this 
principle  of  estoppel  with  the  effect  of  proceedings  taken  under  the  heir 
and  devisee  acts ;  because  no  question  of  estoppel  can  arise,  except  when 
the  patent  goes  ultimately  to  the  person  wlio  made  the  first  conveyance 
of  the  land,  or  to  some  person  claiming  under  him.  If  it  should  go  to 
a  stranger,  there  can  be  no  doubt  that  his  title  would  not  be  liable  to  be 
defeated  by  the  conveyance  made  after  the  patent,  for  there  could  be  no 
estoppel  against  him  under  that  conveyance,  for  want  of  privity.  For 
these  reasons,  I  am  still  of  the  opinion,  in  accordance  with  what  this 
court  has  formerl^^  decided,  that  the  question  whether  Knapp  and  his 
assigns  are  estopped  by  his  deed,  is  not  affected  by  the  circumstance  of 
the  title  being  in  the  crown,  when  that  deed  was  made.  So  far  indeed  as 
the  principle  of  estoppel  has  its  origin  in  the  ancient  doctrine  of  warranty, 
there  could  be  no  reason  for  a  distinction,  for  if  A.  takes  upon  himself  to 
convey  to  B.  an  estate  in  which  he  has  no  interest,  with  a  clause  of  war- 
ranty, he  would  surely  be  liable  upon  his  warranty,  as  much  when  the 
estate  was  at  the  time  in  the  crown,  as  when  it  was  vested  in  any  other 
third  party.  The  only  consideration  as  between  him  and  his  grantee 
is,  that  he  had  no  title;  it  matters  not  what  other  person  had  the  title. 
And  moreover,  as  regards  any  possible  effect  of  the  heir  and  devisee  acts, 
their  provisions  have  at  any  rate,  not  attached  in  this  case,  for  the  patent 
did  not  issue  under  any  decree  of  the  commissioners,  but  was  made  to 
Knapp  himself,  the  original  nominee  of  the  land,  who  was  living,  and  in 
the  province.  It  remains  then  to  be  determined,  whether  the  deed  that 
was  given  by  Knapp,  in  this  case,  be  such  that  those  claiming  under  him 
by  assignment  subsequently  made,  are  estopped  by  it,  from  setting  up 
their  legal  title.  This,  as  I  have  already  observed,  is  really  a  very 
important  question,  on  account  of  the  frequent  instances  in  which  the 
application  of  the  law  of  estoppel  may  be  called  for  in  this  province,  under 
circumstances  more  or  less  similar  to  the  present,  and  arising  from  a  state 
of  things  not  existing  in  England.  And  there  is  difficulty  in  the  question, 
because,  as  regards  the  law  of  estoppel  generally,  apart  from  the  peculi- 
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arity  referred  to,  there  are  several  points  upon  which  it  is  hard  to  come  to 
a  clear  and  satisfactory  conclusion  on  the  authority  of  adjudged  cases. 
The  doctrine  had  its  origin  in  a  system  of  things,  which  is  now  in  a 
measure  passed  away ;  and  many  of  the  decisions  have  been  grounded 
upon  reasons  which,  from  the  change  of  circumstances,  are  now  no  longer 
applicable.  Sometimes  the  giving  effect  to  the  principle  of  estoppel  in 
its  fullest  extent,  has  been  found  to  be  in  accordance  with  equity,  so 
that  the  substantial  justice  of  the  case  has  been  obtained  by  its  applica- 
tion, and  could  have  been  obtained  no  otherwise  ;  and  there  the  courts 
have  naturally  desired  to  avail  themselves  of  its  assistance  in  favour  of 
right.  In  other  cases,  it  has  been  attempted  to  found  upon  the  doctrine 
of  estoppel,  vexatious  impediments  to  the  investigation  of  truth,  and  to 
make  use  of  it  against  conscience,  and  for  defeating  the  ends  of  justice ; 
and  there  the  courts  have  felt  as  natural  a  desire  to  avoid  giving  effect  to 
the  estoppel,  and  have  been  at  no  loss  in  general  to  discover  reasons 
founded  in  good  sense  against  its  application  in  the  particular  instances. 
This  leaning,  laudable  in  itself,  has  produced  decisions  which  it  seems  not 
easy  to  reconcile ;  though  I  believe  that  any  one  who  will  patiently  travel 
through  the  subject,  will  find  that  the  inconsistency  is  more  in  appearance 
than  in  reality,  at  least  if  he  regards  only  the  points  which  have  been 
adjudged,  and  considers  what  is  said  in  illustration  of  them,  as  bearing 
exclusively  on  the  facts  of  the  particular  case  then  under  discussion,  and 
is  not  to  be  applied  more  extensively  than  is  there  expressed.  The  incon- 
venience is,  that  the  doctrine  has  in  different  ages  been  discussed  in  so 
different  a  spirit,  and  under  such  different  circumstances,  that  there  is 
hardly  any  view  of  it  which  may  not  seem  to  find  support  in  the  books  of 
text  writers,  or  in  something  that  has  been  said  by  the  court  in  some  of 
the  earlier  cases.  The  plainest  way,  perhaps,  of  considering  the  question, 
is  this;  if  Knapp  on  the  3rd  of  November,  1800,  when  he  made  the  deed 
to  Wood,  had  instead  of  such  deed  made  to  him  an  indenture  of  feofiment, 
giving  him  also  livery  of  seisin,  which  deed  Wood  had  also  executed,  and 
if  such  deed  had  contained  an  express  recital  that  Knapp  was  seised  and  had 
right  to  convey,  and  also  an  express  warranty,  then  I  apprehend  that  by 
such  a  deed,  Phillips,  the  assignee  of  Knapp  under  a  subsequent  convey- 
ance, and  Webster,  the  assignee  of  Phillips,  would  have  been  estopped 
from  denying  that  Wood  took  an  estate  under  the  deed;  or,  to  state 
more  accurately  the  effect  of  what  has  taken  place,  Knapp,  between  the 
making  of  his  deed  to  Wood,  and  the  completing  of  the  patent  in  1803, 
would  have  been  estopped  from  denying  Wood's  seisin  under  the 
deed  made  to  him ;  and  when  the  patent  came  out  (in  1 803),  the  estoppel, 
which  up  to  that  time  had  operated  by  conclusion  only,  would  have  been 
fed  by  the  legal  title  actually  vested  in  Knapp,  under  the  patent,  and 
from  thenceforth  the  estoppel  would  be  a  title  working  in  interest,  and 
not  merely  by  conclusion,  and  would  have  been  as  binding  upon  the 
assignee  of  Knapp,  as  upon  himself  I  mean  this  would  have  been  the  legal 
effect,  admitting  (as  I  assume),  that  the  title  being  in  the  crown  till  1803, 
is  immaterial  to  the  case.  Then  it  must  be  considered,  that  the  deed 
from  Knapp  to  Wood,  instead  of  being  an  indenture  of  feoffment  executed  by 
both  parties^  is  a  deed  poll,  professing  to  '■^  grant"  bargain"  and  "^e/Z"  the 
estate;  and  is  executed  by  Knapp  alone,  and  that  it  contains  no  recital  that 
Knapp  was  seised  of  or  entitled  to  the  estate ;  but  does  contain  an  express 
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covenant  that  he  was  seised  and  had  right  to  convey,  and  a  clause  of 
warranty  in  the  common  form.  We  must  therefore  examine  the  points 
of  difference,  and  see  whether  upon  any  of  them  there  arises  such  a  dis- 
tinction, as  upon  clear  authority,  prevents  this  lessor  of  the  plaintiff  from 
making  title  under  the  estoppel.  1st.  The  deed  to  Wood  is  not  an 
indenture^  but  a  deed  poll;  nothing  in  my  opinion  turns  upon  that 
difference.  In  many  books  it  is  said,  if  a  man  by  his  deed  indented 
affirm  a  thing,  he  shall  be  estopped  by  the  indenture  from  denying 
it ;  and  that  "  the  law  will  not  permit  a  man  to  say  anything 
against  his  own  deed,  being  indented. — 1  Leonard,  156,  204,  206. 
The  principle  so  laid  down,  is  no  doubt,  correct,  but  it  would  not 
be  correct  to  infer  from  it,  that  unless  the  deed  be  an  indenture,  the 
grantee  or  person  executing  it  will  not  be  estopped,  though  some  authors 
do  express  themselves  in  such  a  manner  as  to  give  reason  for  concluding 
that  they  do  so  understand  the  law.  But  on  a  careful  examination  of  the 
authorities,  I  take  the  law  to  be,  that  a  person  executing  a  deed  poll  is 
as  much  concluded  by  what  he  asserts  in  it,  as  if  he  had  asserted  the 
same  thing  in  an  indenture  executed  by  him.  In  Bacon'^s  Abridgement, 
(Leases  O)  which  article  is  understood  to  be  the  work  of  Lord  C.  B.  Gil- 
bert, this  point  is  particularly  discussed,  and  the  Chief  Baron  expresses  very 
strongly  and  clearly  his  opinion,  that  a  party  may  be  estopped  by  his 
deed  poll,  as  well  as  by  indenture.  Mr.  Preston  in  his  note  to  Shep. 
Touchstone,  p.  5  3,  intimates  the  same  opinion.  In  Com.  Dig't.  Estoppel 
A.  2,  it  is  said  "So  a  deed  poll  does  not  estop  a  lessee,  grantee,  &c.,  for 
it  is  the  deed  of  the  lessor,  grantor,  &c.  only."  And  in  Co.  Lit.  36 3,  b. 
"  the  reason  wherefore  a  deed  indented  shall  conclude  the  taker  more  than 
the  deed  poll  is,  for  that  the  deed  poll,  is  only  the  deed  of  the  feoffor, 
donor  and  lessor ;  but  the  deed  indented  is  the  deed  of  both  parties,  and 
therefore,  as  well  the  taker  as  the  giver  is  concluded.'"  And  in  Right  ex 
dem  Jeffreys  v.  Buckwell,  Lord  Tenterden  says — "  There  are  many  autho- 
rities to  show  that  estoppel  may  be  by  any  indenture  or  deed  poll."  In 
Shephard's  Touchstone,  page  53,  the  doctrine  is  so  stated  that  we  might 
infer  the  author  meant  that  a  deed  poll  is  not  binding  as  an  estoppel,  on 
either  party ;  but  clearly  the  current  of  authority  is  otherwise,  as  well  as 
the  reason  of  the  thing ;  and  when  it  is  sometimes  said  that  when  the 
grantee  is  not  estopped,  the  grantor  cannot  be,  because  estoppel  must  be 
mutual,  that  seems  to  be  true  only  when  the  want  of  mutuality  arises  from 
the  one  party  not  being  bound  by  his  contract,  as  not  being  capable  of 
contracting,  and  it  does  not  extend  to  cases  where  the  want  of  mutuality 
consists  only  in  the  fact,  that  only  one  party  grants,  or  affirms,  &c.,  the  nature 
of  the  deed  not  requiring  any  thing  to  be  done  or  said  by  the  other  party. 
In  Bacon's  Abridgement,  (Leases  O)  that  distinction  is  taken ;  and  upon 
the  whole  I  think  it  clear  that  the  person  granting,  leasing,  &c.,  by  a 
deed  poll,  or  reciting  any  fact  in  it,  is  bound  by  what  he  there  does  or 
asserts,  as  much  as  if  the  deed  were  by  indenture,  {a)  But  we  must 
further  consider  that  this  is  not  a  feoffment  with  livery,  but  "a  deed  poll, 


(a)  2  B.  &  Ad.  278;  Shep.  T.  53;  Co.  Litt.  229  a.  143  b.  352  a.  47(b),  363(b); 
Cro.  Car.  109  ;  4  N.  &  Man.  28,  note;  Presten  on  Con.  vol.  2  p.  148-9;  Com. 
Dig.  Estoppel  A  ;  2  Bac.  Ab.  Leases  O;  see  Dixon  on  Title  Deeds,  549  j  1  Dyer, 
30  pi.  207;  5  B  &  Al.  082;  2  B.  &  P.  299. 
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granting,  bargaining,  and  selling  the  land  for  a  valuable  consideration  to 
the  grantee,  to  his  own  use."    In  the  argument  it  was  not  contended  that 
the  deed  to  Wood  was  not  such  as  could  pass  the  estate,  supposing  Knapp 
had  been  seized.     I  will  not  therefore  dwell  on  that  point,  though  I  must 
say  that  I  see  no  way  in  which  such  a  deed  could  operate  except  as  a 
deed  of  bargain  and  sale  under  the  statute  of  enrolments.    It  is  true  that 
statute  requires  the  bargain  and  sale  to  be  hy  iridimture^  and  that  this  deed 
therefore  would  not  in  P^ngland  pass  the  estate  as  a  bargain  and  sale, 
and  that  it  could  not  operate  as  any  other  description  of  conveyance,  the 
grantee  not  being  at  the  time  in  possession,  no  livery  being  actually  given, 
and  no  ground  for  presuming  it,  I  suppose  will  not  be  denied.  But 
independently  of  our  provincial  statute,  37  Geo.  3,  chap  8,  and  of  the 
earlier  decisions  of  this  court,  our  statute  4  Wm.  4,  ch.  1,  sec.  47,  and  the 
case  of  Rogers  et  al.  v.  Barnum,  decided  upon  it,  in  6  &  7  Wm.  4, 
(Trinity  Term,)  were  considered,  I  suppose,  to  have  removed  any  diffi- 
culty in  the  way  of  the  deed  poll  on  that  ground,  and  to  have  left  the 
case  to  stand  on  the  single  point  that  Knapp  had  no  estate  when  he  exe- 
cuted it.    I  look  upon  this  case,  therefore,  as  if  the  deed  were,  in  regard 
to  its  form,  a  valid  assurance  by  bargain  and  sale.    And  then  the  difficul- 
ty occurs,  that  in  many  authorities  it  is  stated  that  by  such  a  conveyance, 
being  a  conveyance  under  the  statute  of  uses^  and  not  at  common  law, 
nothing  more  could  pass  than  the  bargainor  had  right  to  convey,  and  that 
the  doctrine  of  estoppel  is  applicable  only  to  conveyances  which,  like  a 
feoffment,  have  their  effect  from  the  common  law,  without  the  statute  of 
uses.    This  distinction  is  certainly  taken  in  many  books,  but  I  think  it  is 
not  meant  to  be  laid  down  so  broadly  as  it  has  been  sometimes  under- 
stood, and  as  the  language  used  indeed  in  many  books  would  warrant  us 
in  understanding  it.    I  conceive  that  both  upon  reason  and  authority,  it 
must  be  held  that  deeds  which  can  only  operate  by  the  statute,  may 
nevertheless,  estop  the  part}^  making  them,  and  that  what  we  meet  with 
to  the  contrary,  is  often  too  generally  expressed.    For  instance  it  is  in 
many  places  stated,  that  a  deed  of  release  cannot  operate  by  estoppel, 
and  clearly  that  is  true  when  spoken  of  what  is  a  mere  release^  or  quit 
claim  of  a  party's  interest,  whatever  it  may  be,  and  it  would  be  unreason- 
able to  hold  otherwise.    By  such  a  deed  the  releasor  assures  nothing 
absolutely  ;  he  does  not  pretend  to  convey  the  estate,  but  only  such  inter- 
est as  he  has  in  it,  and  if  it  turns  out  that  in  fact  he  had  7io  interest^  so  that 
nothing  passed  by  the  deed,  still  the  releasee  has  all  that  the  releasor  pre- 
tended to  grant  to  him  by  the  very  terms  of  the  deed — and  to  apply  the 
doctrine  of  estoppel  in  such  a  case,  would  be  inconsistent  with  truth  and 
reason,  for  upon  what  principle  should  a  person  be  concluded  from  deny- 
ing what  he  never  had  asserted.    It  would  be  easy  to  state  such  a  case 
as  would  show  that  such  an  application  of  estoppel  would  be  manifestly 
unjust.(a)   But  what  is  commonly  called  a  deed  of  release,  may  be  such  in 
its  terms  as  clearly  to  import  that  the  person  making  it  undertakes  abso- 
lutely to  grant  and  transfer  the  estate  to  which  it  relates,  and  not  merely 
to  release  any  interest  he  may  have  in  it,  and  it  may  be  executed  under 
such  circumstances,  as  to  make  it  an  effectual  assurance  for  that  purpose, 


(a)  See  Doe  dem.  Peters  v.  Cutwater,  in  this  court,  Michaelmas,  2  Vic, 
decided  on  this  point. 
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as  to  its  form,  in  which  case  it  is  a  release  and  something  more. (a)  By  such 
a  deed,  I  am  of  opinion,  the  grantor  is  as  much  estopped,  as  if  it  were  not  in 
form  or  name  a  release.  So  again  it  has  been  said,  that  by  a  deed  of  grant 
the  party  is  not  estopped;  for  that  by  such  a  deed  a  man  can  only  convey 
what  he  has — and  indeed  I  know  not  by  what  form  of  conveyance  a  man 
can  make  a  title  to  what  he  has  not.  A  grant  is  a  mode  of  assurance 
applicable,  not  to  estates  in  possession  of  which  livery  of  seisin  may  be 
made,  but  to  incorporeal  estates,  or  to  estates  in  reversion  or  remainder 
of  which  livery  cannot  be  made,  and  is  therefore  not  required.  Such 
estates  are  said  to  lie  only  in  grant,  and  to  pass  by  the  deed  or  not  at 
all.  This  distinction  seems  very  intelligible.  When  a  man  grants  all 
his  interest  in  reversion  or  remainder,  he  does  not  pretend  to  transfer  the 
estate — to  divest  himself  of  the  seisin,  and  to  vest  it  in  another.  If  he 
has  no  interest  in  reversion  or  remainder,  he  grants  nothing,  by  the  very 
terms  of  his  deed,  for  it  was  only  his  estate  in  reversion,  or  remainder, 
and  not  the  land  itself  that  he  professed  to  grant.  But  when  by  any  form 
of  conveyance  which  can  be  effectual,  a  man  assumes  to  transfer  an  estate 
to  another,  absolutely  and  without  qualification,  as  if  he  had  a  clear  right 
of  disposition  over  it,  I  can  see  no  satisfactory  reason  why  he  should  not 
be  estopped  (I  speak  now  only  of  the  grantor  himself)  by  his  own  solemn 
deed,  from  denying  that  anything  passed  by  the  conveyance,  as  well  when 
it  could  take  effect  by  aid  of  the  statute  only,  as  when  it  could  take 
effect  by  the  common  law.  To  say  that  by  conveyances  under  the  statute 
of  uses,  a  man  can  convey  only  what  he  has,  is  only  to  assert  that  nothing 
passes  by  the  mere  force  of  the  deed — but  that  is  precisely  what  is 
necessary  to  make  the  doctrine  of  estoppel  apply.  When  any  interest 
passes  under  the  deed,  it  is  quite  clear  there  can  be  no  estoppel ;  but  the 
grantee  must  stand  or  fall  by  the  deed  alone.  In  Bensley  v.  Burden,  2 
Simons  and  Stuart,  525,  the  Vice  Chancellor  Sir  John  Leach,  a  very  able 
lawyer,  ventured  to  rest  the  principle  expressly  on  that  broad  basis  ;  and 
though  certainly  there  was  much  seeming  authority  against  him,  I  think  he 
was  weU  warranted  by  authority  in  the  decision.  This  is  his  language : 
"  After  hearing  the  second  argument,  I  am  confirmed  in  my  opinion,  that 
estoppel  is  as  well  worked  by  an  indenture  of  release,  as  by  any  other 
indenture.  The  conveyance  by  lease  and  release,  like  all  other  convey- 
ances that  owe  their  effect  to  the  statute  of  uses,  will  pass  only  such 
estate  as  the  party  conveying  may  lawfully  pass,  because  the  .  onsideration 
paid  to  the  party  conveying  cannot  raise  a  use  in  any  other  estate  than 
his  own.  But  estoppel  applies  only  to  cases  where  the  passing  of  an 
estate  does  not  come  in  question.  The  text  writers  upon  this  subject 
state,  that  estoppel  is  wrought  by  any  deed  indented,  making  no  excep- 
tion as  to  the  indenture  of  release ;  nor  can  I  find  a  single  authority 
where  such  a  distinction  is  taken.  When  by  deed  indented  a  man 
represents  himself  as  the  owner  of  an  estate,  and  affects  to  convey  it  for 
valuable  consideration,  having  at  the  time  no  possession  or  interest  in  the 
estate,  and  where  nothing  therefore  can  pass,  whatever  be  the  nature  of 
the  conveyance,  there,  if  by  any  means  he  afterwards  acquires  an  interest 
in  the  estate,  he  is  estopped,  in  respect  of  the  solemnity  of  the  instrument, 
from  saying,  as  against  the  other  party  to  the  indenture,  contrary  to  his 
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averment  in  that  indenture,  that  he  had  not  such  an  interest  at  the  time 
of  its  execution.  Is  not  an  indenture  of  release  as  solemn  an  instrument 
as  any  other  indenture  ?  Of  what  importance  to  this  principle  can  it  be, 
whether  the  instrument  which  operates  this  effect  by  its  mere  character 
as  a  solemn  instrument,  is  an  indenture  of  release,  or  an  indenture  of 
feoffment?"  It  is  evident  that  the  Vice  Chancellor,  in  this  short  but 
clear  judgment,  did  not  feel  that  he  was  estabhshing  any  new  principle. 
He  speaks  throughout  of  an  indenture  only,  because  the  instrument  before 
him  was  an  indenture  ;  but  a  deed  poll  is  equally  the  solemn  deed  of  the 
party  making  it ;  and  when  it  is  capable  of  effecting  the  object  intended, 
may  estop  the  party  executing  such  deed,  as  much  as  an  indenture  can. 
I  have  already  cited  authorities  which  abundantly  establish  this.  This 
case  of  Bensley  v.  Burden  came  afterwards  before  the  Chancellor,  and  the 
decision  of  Sir  John  Leach  was  confirmed.  I  have  a  manuscript  note  of 
the  arguments  and  judgment,  taken  by  Mr.  Russell,  whose  reports  down 
to  the  giving  of  that  judgment  have  not  yet  been  published.(a)  The 
Chancellor,  it  will  be  seen,  fully  confirms  the  decision  of  the  Vice  Chan- 
cellor, and  upon  grounds  which  in  my  judgment  distinctly  apply  to  this 
case.  It  is  true,  he  rests  upon  the  recital  which  the  deed  contained,  that 
the  grantee  had  such  an  estate  as  he  assumed  to  convey ;  but  from  the 
nature  of  that  case  the  recital  was  a  material  feature.  That  was  not  a 
deed  by  which  the  grantor  pretended  to  convey  an  immediate  and  abso- 
lute estate  in  possession.  By  the  express  terms  of  the  deed,  he  granted 
"a//  that  the  reversion  and  remainder  in  fee  expectant  and  to  take  effect 
upon  the  decease  or  sooner  determination  of  the  estate  for  life  of  Francis 
Tweddle  the  eider,  and  all  other  the  contingent  and  reversionary  estate, 
title  and  interest  of  him  Francis  Tweddle  the  younger,  of  and  in  the 
estates  therein  described."  Now  as  Francis  Tweddle  the  younger  had, 
in  fact  no  interest  in  the  estates  which  he  thus  affected  to  convey ;  and 
as  this  deed  only  conveyed  all  his  reversionary  interest,  it  was  strictly 
analagous  to  the  case  of  a  release  of  all  a  man's  interest,  when  he  has  no 
interest ;  and  in  neither  case  is  there  any  positive  assertion  of  a  title  for 
an  estoppel  to  work  upon.  So  the  case  would  have  stood  if  there  had 
been  nothing  more  than  the  mere  operative  words  of  the  grant ;  and  to 
such  a  case  the  principle  would  well  have  applied,  (&)  that  by  a  release,  or 
a  grant,  a  man  can  only  convey  what  he  has,  and  no  question  of  estoppel 
arises.  But  as  there  was  in  this  deed  of  Tweddle's  an  express  recital 
that  he  was  entitled  to  an  estate  in  remainder,  such  as  he  affected  to 
convey,  that  gave  a  precision  and  certainty  to  his  deed,  in  respect  to  what 
he  affected  to  convey,  and  he  was  held  to  be  estopped  by  that  recital 
from  denying  that  he  was  so  seised ;  and  that  recital  was  held  to  be 
binding  upon  Burden,  his  assignee,  in  favour  of  the  assignee  of  White,  for 
whose  benefit  the  release  was  made  to  certain  trustees.  If  Tweddle  had 
merely  released  all  his  reversionary  interest,  which  turned  out  to  be 
nothing,  there  would  have  been  no  foundation  for  the  estoppel,  because 
there  would  have  been  no  assertion  to  which  he  could  be  held ;  but  as  it 
did  appear  in  some  part  of  the  deed  that  he  did  really  unequivocally  hold 
himself  out  to  be  the  owner  of  a  certain  reversionary  interest,  which  he 
specified,  and  which  he  affected  to  convey,  the  court  held  that  whoever 
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claimed  under  him  was  estopped  by  such  direct  assertion  from  setting  up 
the  contrary.  It  is  singular  that  Sir  Edward  Sugden,  in  the  last  edition 
of  his  treatise  on  Vendors  and  purchasers,  3  vol.  p.  422,  should  represent 
the  case  of  Right  v.  Bucknell,  2  B.  &  Ad.,  as  over-ruling  this  case  of 
Bensly  v.  Burden.  "  It  corrected"  he  says  "  the  obvious  error  in  Bensley 
V.  Burden,  that  a  lease  and  release  operated  by  estoppel,  although  the 
law  was  distinctly  stated  and  pressed  by  counsel  in  argument."  Now  no 
one  can  carefully  read  the  case  of  Right  v.  Bucknell,  without  seeing  that 
it  is  not  a  decision  in  any  respect  or  degree  at  variance  with  that  of 
Bensley  v.  Burden.  The  deed  in  respect  of  which  the  question  of  estoppel 
was  raised  in  Right  v.  Bucknell,  («)  was  a  mere  release  by  a  man  who  had 
no  legal  estate,  but  only  a  legal  or  an  equitable  interest.  Whether  the 
deed  professed  to  grant,  release,  &c.  the  estate^  or  only  all  the  interest  of 
the  releasor  in  the  estate,  is  not  stated,  and  does  not  appear  in  the  case  ; 
nor  is  it  material  indeed  how  that  was,  because  that  release  did  contain 
a  recital  that  the  releasor  was  legally  or  equitably  entitled,  and  the  cove- 
nant for  title  was  to  the  same  effect.  It  is  a  rule,  that  there  can  be  no 
estoppel  by  a  deed,  where  the  truth  appears  by  the  same  instrument,  and 
the  court  rested  upon  that;(5)  for  surely  it  would  be  strange  to  hold  a  man 
estopped  by  such  a  deed  from  ever  denying  that  he  was  seised  of  a  legal 
estate,  upon  the  pretence  that  he  had  in  that  deed  asserted  it,  when  he 
had  in  truth  asserted  no  such  thing,  but  had  said  only  what  fairly  put  the 
other  party  on  his  guard,  namely,  that  he  was  legally  or  equitably  entitled ; 
which  was  true,  for  he  was  equitably  seised,  being  in  possession  under  a 
contract  of  sale.  This  certainly  was  no  case  of  estoppel,  and  when  the 
authority  of  Bensley  v.  Burden  was  relied  upon  as  establishing  the  con- 
trary, the  answer  of  the  court  was  obvious ;  that  the  counsel  were  endea- 
vouring to  make  the  case  before  them  one  of  estoppel,  when  it  clearly  was 
not,  by  citing  another  case  where  the  ground  for  estoppel  as  clearly  did 
exist.  If  it  had  not  been  for  the  recital  and  the  covenant,  in  Bensley  v. 
Burden,  then  the  two  cases  might  have  been  perhaps  treated  as  the  same 
in  principle ;  but  it  made  all  the  difference  that  in  the  one  case  the 
grantor  held  himself  out  in  express  terms  to  be  the  legal  owner  of  the 
estate  which  he  affected  to  convey,  while  in  the  other  he  went  no  farther 
than  to  state  that  he  was  legally  or  equitably  seised,  which  latter  was 
true.  It  is  certainly  without  ground  that  Sir  Edward  Sugden  under 
these  circumstances  calls  the  decision  in  the  latter  case  of  Right  v.  Buck- 
nell the  correction  of  an  error,  and  treats  it  as  over-ruling  that  of  Bensley 
v.  Burden,  to  which  it  is  by  no  means  opposed.  He  was  counsel  in  the 
latter  case,  and  contended  unsuccessfully  against  the  estoppel ;  and  this 
seems  to  have  had  the  effect  of  prejudicing  his  view  of  both  cases.  I  see 
no  authority  for  holding  that  Bensley  v.  Burden  has  been  over-ruled.  It 
goes  the  whole  length,  I  think,  of  rejecting  the  distinction  that  was  con- 
tended for  in  that  case  between  conveyances  at  common  law,  and  those 
which  have  effect  only  under  the  statute.  We  might  have  found  it  diffi- 
cult, without  its  sanction,  to  go  against  the  stream  of  authorities  which 
seems  to  run  the  other  way ;  but  it  is  in  accordance,  I  think,  with  sound 
reason ;  it  is  very  far  from  being  unsupported  by  authority,  and  in  my 
judgment  we  should  adhere  to  it.    After  a  very  laborious  search  on  this 
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occasion,  and  on  others,  into  all  that  I  can  find  on  the  abstruse  learning 
of  estoppel,  I  cannot  satisfy  my  mind  in  stopping  short  of  this  just  prin- 
ciple as  the  sound  deduction  from  the  whole — that  when  a  man  by  deed 
under  his  seal,  affects  to  grant  an  estate  to  another,  in  which  he  has  at 
the  time  no  interest,  so  that  nothing  passes,  he  is  estopped  from  denying,  in 
opposition  to  his  deed,  that  the  grantee  took  any  estate  under  it ;  and  that 
he  can  not  set  up  his  own  want  of  title  in  the  face  of  his  deed,  by  which 
he  has  expressly  asserted  that  he  had  a  title,  whether  such  deed  be  an 
indenture  or  a  deed  poll,  and  whether  it  be  a  deed  that  would  have 
operated  at  common  law,  or  one  that  could  only  have  effect  under  the 
statute.    I  am  aware  of  the  distinctions  between  a  feoffment,  which  it  is 
said  operates  by  wrong  as  well  as  rightfully,   in  consequence  of  the 
notorious  transfer  of  possession,  and  those  other  assurances  which  are 
called  rightful  conveyances  only  ;  and  in  the  old  authorities,  many  subtle 
arguments  are  built  upon  these  distinctions,  as  well  in  reference  to  this 
point  of  estoppel,  as  in  other  respects ;  but  the  distinction  is  one  which 
does  not  seem  to  me  to  be  invariably  maintained,  even  throughout  the  older 
authorities.  It  has  ceased,  I  think,  to  have  any  foundation  in  reason,  since 
the  great  changes  which  have  taken  place  in  the  law  of  real  property 
it  seems  to  have  been  but  little  attended  to  in  modern  times,  as  governing 
this  particular  question,  and  has  been  expressly  over-ruled  upon  high 
authority  in  the  case  which  I  have  cited.    Sir  James  Mansfield  had 
before  remarked,  in  the  case  of  Goodright  v.  Forester  and  another, (&) 
"  Our  ancestors  got  into  very  odd  notions  on  these  subjects,  and  were 
induced  by  particular  causes  to  make  estates  grow  oat  of  wrongful  acts.(c) 
The  reason  was,  the  prodigious  jealousy  which  the  law  always  had,  of 
permitting  rights  to  be  transferred  from  one  man  to  another,  lest  the 
poorer  should  be  harassed  by  rights  being  transferred  to  more  powerful 
persons.    Hence  arose  all  the  law  of  maintenance ;  which,  if  strictly 
adhered  to,  one  does  not  see  how  a  poor  man  could  possibly  at  this  day 
recover  a  right."    I  cite  this,  not  from  its  close  application  to  this  ques- 
tion, but  to  shew  in  what  terms  an  eminently  sound  lawyer  felt  himself 
at  liberty  to  speak  of  the  distinctions  taken  in  the  old  books  in  favour  of 
estates  acquired  by  wrong.    It  is  plain  that  in  Right  v.  Bucknell,  no 
importance  was  attached  to  the  distinction ;  nor  was  it  noticed  in  the  case 
of  Fairtitle  v.  Gilbert,  (c?)  though  the  facts  gave  the  same  ground  as  here 
for  raising  the  objection,  that  estoppel  applied  only  to  conveyances  at 
common  law.    In  Bowman  v.  Taylor,  (e)  Mr.  Justice  Taunton  observes, 
"the  law  of  estoppel  is  not  so  unjust,  or  so'^absurd,  as  it  has  been  the 
fashion  to  represent  it  to  be.    The  principle  of  it  is  this,  viz.,  that  where 
a  man  has  entered  into  a  solemn  deed  under  his  hand  and  seal,  he  shall 
not  be  permitted  afterwards  to  gainsay  or  deny  the  truth  of  any  matter 
stated  substantively  in  that  deed."    In  Hayne  et  al.  v.  Maltby,  (/)  the 
language  of  Lord  Kenyon  is  equally  strong  and  conclusive  as  applied  to 
deeds  conveying  estates,  and  without  drawing  any  distinction  between 
conveyances  at  common  law,  and  others ;  and  so  also  in  Goodtitle  v. 
Morse,  (g")    But  it  is  a  further  point  to  be  considered  in  this  case,  that 


(a)  3  T.  R.  370;  2  Sim.  &  Stu.  526;  2  B.  &  Ad.  278;  2  T.  R.  171. 
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the  deed  to  Wood  is  without  any  express  recital  that  Knapp  was  seised ; 
which  it  is  contended  takes  it  out  of  the  authority  of  Bensley  v.  Burden. 
I  am  not  of  that  opinion,  however,  for  though  it  has  been  decided  in  that  and 
in  other  cases,  that  a  recital  will  estop,  which  had  sometimes  been  denied,  on 
the  ground  that  being  introduced  by  a  "whereas,"  it  was  not  a  positive  asser- 
tion, yet  it  is  nowhere  held,  nor  would  it  be  sensible,  I  think,  to  hold  that 
a  *recital  is  the  only  way  of  making  an  assertion  that  can  estop  the 
grantor.  The  rule,  I  take  to  be,  that  where  a  man  plainly  and  abso- 
lutely assumes  to  convey  an  estate  when  he  has  none,  he  cannot  be 
allowed  to  maintain  against  his  deed  that  nothing  passed ;  and  it  is  fre- 
quently laid  down  by  the  courts  in  terms  thus  general,  without  alluding  to 
the  necessity  of  any  recital.  In  Bensley  v.  Burden,  without  the  recital 
there  would  have  been  nothing  that  could  be  rested  upon  as  an  assertion 
of  a  right  to  convey  any  certain  estate ;  the  estoppel  was  therefore  of 
necessity  rested  there  upon  the  recital.  But  in  this  deed  there  is  a 
■warranty  which  I  take  to  be  sufficient  to  found  the  estoppel  upon,  though 
not  indispensable  to  it;(a)  and  there  is  besides,  a  covenant  that  the 
grantor  was  seised  in  fee,  and  had  good  right  to  convey,  which  I  take  to 
be  an  assertion  of  title,  and  something  even  more  than  that.  When  a 
grantor  covenants  that  he  is  seised,  he  expressly  asserts  that  he  is  seised, 
and  binds  himself  to  the  assertion.  It  is  observable,  that  in  Right  v. 
BuckneU,  Lord  Tenterden  remarks,  that  the  covenant  for  title  was  in  the 
same  qualified  terms  as  the  recital^  namely,  that  the  grantee  was  legally 
or  equitably  seised ;  by  which  I  understand  his  lordship  to  intimate,  that 
a  covenant  in  absolute  terms  might  have  estopped  the  party  as  well  as  a 
recital  in  absolute  terms ;  and  I  can  see  no  reason  why  it  should  not ;  nor 
am  I  prepared  to  say,  that  when  a  man  by  deed  without  recital  or  cove- 
nant of  any  kind,  assumes  to  convey  an  estate  as  if  he  were  the  absolute 
owner,  he  is  not  estopped  from  saying  that  nothing  passed  by  his  deed. 
The  language  of  many  cases  imports  that  he  is  estopped.  So  far  I  have 
treated  the  case  as  if  it  were  Knapp  himself  that  was  defending  against 
his  deed  to  Wood;  but  the  question  is,  whether  his  assignee  also  is 
estopped.  I  am  of  opinion  that  he  is,  as  being  privy  in  estate ;  that  is, 
claiming  through  him.  All  the  authorities  seem  to  assume  that.(&)  In 
Taylor  v.  Needham,(c)  the  court  in  giving  judgment  upon  this  point  of  a 
privy  in  estate  being  barred,  use  this  very  clear  and  emphatic  language  : 
"  Exclusive  of  all  dicta,  it  would  be  a  very  odd  thing  in  the  law  of  any 
country,  if  A.  could  take  by  any  form  of  conveyance  a  greater  or  better 
right  than  he  had  who  conveys  it  to  him.  It  would  be  contrary  to  all 
principle.  But  it  does  not  rest  merely  on  the  general  principle ;  for  if 
you  look  into  all  the  books  upon  estoppel,  you  will  find  it  laid  down,  that 
parties  and  privies  are  estopped;  and  he  who  takes  an  estate  under  a 
deed,  is  privy  in  estate,  and  therefore  never  can  be  in  a  better  situation 
than  he  from  whom  he  takes  it."  In  Bensley  v.  Burden,  it  was  not  the 
grantor  in  the  first  deed  only  that  was  held  to  be  estopped,  but  his 
assignee,  as  in  this  case.  But  moreover  in  this  case,  so  soon  as  the  patent 
came  to  Knapp,  namely  in  Nov.  1803,  which  was  many  years  before  he 
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conveyed  by  the  second  deed  to  Phillips,  he  became  seised  of  a  perfect 
legal  title  ;  which  legal  title  instantly  enured  to  Wood,  to  whom  he  had 
conveyed  having  no  title,  and  feeding  the  estoppel :  an  estate  in  interest 
then  commenced  in  Wood,  who  was  from  that  time  seised,  as  he  would 
have  been  if  Knapp  had  held  the  patent  when  he  conveyed  to  him;  and 
his  title  no  longer  rested  on  estoppel  only. (a)  This  is  everywhere  stated 
as  the  effect  of  the  grantor  becoming  possessed  of  a  title  after  he  has 
made  a  conveyance.  The  case  of  Doe  dem.  Christmas  v.  01iver,(&)  is 
very  clear  and  express  on  that  head.  If  it  had  anywhere  appeared  on 
the  face  of  the  deed  to  Wood,  that  Knapp  had  not  yet  received  his  patent, 
and  was  only  pretending  to  assign  the  imperfect  right  which  he  held 
under  his  location,  then  neither  he  nor  his  assignee  would  have  been 
estopped,  because  the  truth  would  have  appeared  on  the  deed ;  but,  as 
the  case  is,  I  am  of  opinion,  for  the  reasons  I  have  stated,  that  Knapp 
was  estopped  by  his  deed ;  and  becoming  seised  while  so  estopped,  the 
estate  became  an  estate  in  interest,  and  enured  to  Wood  as  if  the  patent  had 
been  sealed  before  his  deed  was  made.  And  that  it  may  be  relied  upon 
as  a  title  by  a  plaintiff  in  ejectment  as  well  as  a  title  accruing  in  any  other 
manner,  is  clear.  I  have  formed  my  judgment  on  some  points  with  con- 
siderable distrust,  chiefly  from  the  peculiarity  that  the  title  was  in  the 
crown  when  Knapp  first  conveyed;  but  having  considered  the  several 
points  long  and  carefully,  I  am  bound  to  give  the  opinion  which  I  really 
entertain.  I  regret  much,  that  on  a  question  of  such  interest,  the  court 
should  not  be  unanimous  in  their  judgment,  but  that  advantage  cannot 
always  be  obtained.  I  am  far  from  being  confident  that  my  brothers  who 
differ  with  me  do  not  take  a  more  correct  view,  for  I  must  confess  that  it 
seems  to  me  not  easy  to  satisfy  oneself  upon  several  of  the  points 
involved.  The  learning  of  estoppel  is  intricate,  and  the  doctrine  has 
neither  been  consistently  expounded,  nor  does  it  appear  to  be  in  general 
clearly  kept  in  view  by  the  courts.  I  cannot  for  instance  account  for  its 
seeming  to  be  wholly  lost  sight  of  by  the  bar  and  the  court,  in  the  case  of 
Doe  V.  Powell  and  Payne.  It  is  quite  true  that  if  we  could  safely  rest 
upon  the  law  of  estoppel,  as  we  see  it  stated  in  some  authorities,  especially 
those  of  an  old  date,  there  are  several  grounds  upon  which  we  should  be 
warranted  in  holding  that  the  plaintiff  in  this  case  cannot  be  allowed  to 
recover ;  but  when  we  come  to  examine  into  the  points  more  carefuUy, 
the  conviction  is  forced  upon  us,  that  unless  we  mean  to  depart  from  the 
intelligible  and  reasonable  footing  on  which  estoppel  has  been  rested  in 
later  times,  we  must  abandon  these  apparent  grounds  of  objection,  one 
by  one.  No  doubt  it  is  stated  in  various  authorities,  that  estoppel  must 
be  by  indenture,  and  cannot  be  by  deed  poll ;  that  the  latter  estops  neither 
the  grantor  nor  grantee — Shepherd's  Touchstone  does  so  state  ;(c?)  but 
Mr.  Preston,  in  his  note  upon  this  passage,  doubts  the  correctness  of  this 
doctrine ;  and  it  is  quite  clear  that  Lord  Coke,  Ch.  Barons  Gilbert, 
Comyn,  and  many  other  authorities,  deliver  the  law  otherwise ;  and  the 
Court  of  King's  Bench,  in  Right  v.  Bucknell,(e)  treat  it  as  unquestionable 
that  a  party  may  be  estopped  by  any  indenture  or  deed  poll,  that  is  the 


(a)  6  Mod.  258;  PoUexfen  62.  (Jb)  10  B.  &  C.  187. 

(c)  3  Nev.  &  Man.  621;  1  Ad.  &  EU.  531.  (c?)  Page  53. 
(e)  2  B.  &  Ad.  278. 
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party  who  executes  the  deed,  and  who  speaks  by  the  deed.  I  believe 
no  other  distinction  can  now  be  maintained  upon  the  authorities  than 
this,  that  prima  facie  a  deed  poll  only  estops  him  whose  deed  it  is,  though 
the  other  party  may  be  estopped  also  by  acceptance  under  it.  Mr. 
Preston,  in  the  page  referred  to,  remarks  that  there  is  a  difference 
between  an  estoppel  in  evidence  and  an  estoppel  in  point  of  estate,  and 
he  lays  it  down  that  a  deed  poll  cannot  cieate  an  estoppel  in  point  of 
estate.  If  he  means  by  this  that  a  man  cannot  be  excluded  by  a  deed 
poU  from  setting  up  an  estate  contrary  to  his  own  deed,  and  that  such  an 
estoppel  may  not  afterwards  commence  to  work  in  interest,  I  do  not  see 
how  that  can  be  reconciled  with  the  language  of  Lord  Tenterden,  in  Right 
V.  Bucknell,  and  many  other  authorities.  Next,  we  can  find  good 
authority  for  saying,  that  where  there  is  a  particular  recital  of  a  fact,  there 
a  deed  will  estop  the  party  executing  it ;  and  from  this  it  may  be  con- 
tended, that  the  deed  does  not  estop  unless  when  there  is  such  a  recital 
contained  in  it.  But  so  far  is  this  from  being  well  founded,  in  my  opinion, 
that  formerly  the  doubt  was  whether  a  recital  could  avail  at  all,  by  reason 
of  its  supposed  argumentative  or  inconclusive  nature.  This  doubt  has 
been  long  removed,  but  there  is  no  good  reason  for  running  into  the  other 
extreme,  and  holding  that  there  can  be  no  estoppel  by  a  deed  unless  where 
there  is  a  recital.  Many  deeds  are  of  that  nature,  that  if  it  were  not  for 
a  particular  recital  contained  in  them,  there  would  be  nothing  alleged  in 
the  deed,  or  pretended  to  be  done  by  it ;  such  a  case  was  that  of  Bensley 
V.  Burden  ;  and  other  cases  of  the  same  kind  are  stated  in  Com.  Dig. 
Estoppel,  A.  2, in  Bridgman's Reports,  544,  and  in  various  other  authorities; 
in  all  which  cases  it  is  plain,  that  the  body  of  the  deed  itself  would  not, 
without  the  recital,  bind  the  grantor  to  anything  specific.  You  could 
make  out  nothing  particular  or  precise  for  the  estoppel  to  apply  to;  and 
of  course  upon  a  vague  generality  there  can  be  no  estoppel.  But  when  A. 
as  in  the  case  before  us,  expressly  conveys  to  B.  a  certain  estate  which 
he  names,  and  which  he  assumes  to  convey  in  fee  simple,  covenanting 
that  he  owns  it  at  the  time  of  making  the  deed,  and  engaging  to  warrant 
it,  there  is  no  need  of  a  recital  to  fix  the  thing  more  certainly.  He  does 
by  his  deed  under  seal  convey  the  specific  land,  to  hold  in  fee,  and 
can  never  be  afterwards  allowed  to  say  that  he  conveyed  nothing  because 
he  had  nothing. (a)  Then  again  there  are  certainly  authorities  on  which, 
if  they  stood  uncontradicted,  we  might  hold  that  there  could  be  no 
estoppel  by  a  deed  operating  under  the  statute  of  uses,  but  only  by  a 
conveyance  at  common  law,  such  as  might,  by  reason  of  the  notorious 
livery  of  seisin,  pass  an  estate  by  wrong,  if  none  could  pass  rightfully 
under  the  deed ;  but  that  deeds  which  operate  independently  of  this 
livery  of  seisin,  can  have  no  effect  by  estoppel.  I  can  see  neither  reason 
nor  justice  in  such  a  distinction,  though  arguments  may  be  built  upon  it 
partaking  more  of  subtlety  than  of  substance,  considering  the  mode  by 
which  real  property  is  now  held  and  transferred.  Whether  it  would  have 
been  upheld  as  a  real  distinction  at  any  period  of  our  law,  may  be  doubted, 
though  there  is  in  text  writers  no  want  of  dicta  in  support  of  it ;  but 
considering  that  there  is  nothing  satisfactory  in  such  a  distinction,  it  is 
enough,  I  think,  to  say,  that  the  case  of  Bensley  v.  Burden  stands  directly 


(a)  2  T.  R.  171;  3  T.  R.371. 
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in  the  way  of  it ;  because  that  was  the  release  of  a  reversion,  which  codW 
only  have  been  transferred  at  any  time  by  deed,  and  never  could  have 
passed  by  livery..  And  so  far  is  Ilight  v.  Bucknell  from  over-ruling  this 
decision,  as  respects  that  supposed  distinction,  that  it  is  quite  as  strong 
an  authority  as  the  other  for  rejecting  it;  for  that  was  also  the  case  of  a  lease 
and  rekase  operating  under  the  statute ;  and  though  the  estoppel  was  not 
allowed  by  the  court,  yet  it  was  neither  asserted  nor  argued  against  OQ 
any  such  ground  as  that  estoppel  could  not  apply  to  any  but  rightful  con- 
veyances (as  they  are  called)  operating  indepemiently  of  the  statute  of 
uses ;  on  the  contrary,  that  it  would  have  applied  is  fully  admitted,  if 
there  had  appeared  anywhere  on  the  deed  an  tjnequivocal,  explicit  asser- 
tion, of  a  title  to  a  certain  specified  estate.  It  was  only  for  want  of  any- 
thing specific  to  apply  the  estoppel  to  that  it  was  denied.  Upon 
2  T.  R.  171,  Fairtitle  v.  Gilbert,  the  same  observation  arises.  In  apply- 
ing the  principle  to  the  case  before  us,  I  have  considered  it  clear,  that  a 
title  founded  in  estoppel  may  be  as  well  relied  upon  by  a  plaintiff  in 
ejectment,  as  by  a  defendant ;  after  it  has  been  shewn,  as  in  this  case, 
that  the  tenant  in  possession  claims  under  the  person  who  has  given  the 
first  deed.  And  upon  the  facts  proved,  I  am  of  opinion  that  the  plaintiff 
in  this  case  has  made  a  good  title  by  estoppel ;  although  first,  the  deed 
under  which  the  estoppel  arises  is  a  deed  poll ;  secondly,  although  it  con- 
tains no  recital;  thirdly,  although  it  is  a  deed  which  could  only  have 
passed  the  estate  under  the  statute  of  uses ;  fourthly,  although  when  the 
deed  was  given,  the  estate  was  still  in  the  crown  ;  and  fifthly,  although 
the  grantee  in  the  deed  poll  has  never  had  actual  possession  of  the 
estate.  Upon  the  first  of  these  points,  I  think  we  do  not  differ  in  opinion. 
Upon  the  second,  I  consider  that  a  recital  has  never  been  held  to  be 
indispensable  to  an  estoppel,  except  in  those  cases  where  the  operative 
parts  of  the  deed  assure  nothing  specific  and  certain — and  where  conse- 
quently but  for  the  recital,  there  would  have  been  nothing  fixed  and 
defined,  to  which  the  estoppel  could  be  applied.  But  where,  as  in  this 
ease,  it  is  plain  upon  the  face  of  the  deed,  without  the  aid  of  any  recital^ 
what  estate  the  grantor  professed  to  hold  and  to  convey,  and  in  what 
premises,  he  is  estopped  by  his  deed  granting  the  estate  from  denying  that 
such  estate  passed  by  his  deed.  Upon  the  third  point,  I  repeat  that  in 
my  opinion  there  is  nothing  reasonable  or  just  in  the  supposed  distinc- 
tion, that  estoppel  can  only  apply  to  deeds  which  could  operate  at  common 
law.  I  think  that  such  a  distinction  is  not  warranted  even  by  the  older 
authorities,  when  applied  to  estates  not  merely  lying  in  grant,  though 
applying  for  obvious  reasons  to  estates  such  as  do  lie  only  in  grant-— that 
if  it  might  have  seemed  doubtful  before,  still  the  distinction  is  in  terms 
rejected,  in  the  case  of  Bensley  v.  Burden,  by  the  Vice  Chancellor,  whose 
judgment  is  in  no  point  over-ruled  by  Ilight  v.  Bucknell,  or  any  later 
authority,  but  confirmed  on  that  point  by  the  latter  case,  as  well  as  sup- 
ported by  other  modern  authorities.  Upon  the  fourth  point,  I  have  long 
felt  strong  doubts,  but  I  retain  the  opinion  which  this  court  has  expressed 
on  that  point  in  several  other  cases,  that  the  fact  of  the  estate  being  in 
the  crown  when  the  first  deed  was  made,  cannot  prevent  the  doctrine  of 
estoppel  from  applying.  I  have  not  been  able  to  discover  any  clear  legal 
principle  on  which  it  can  have  that  effect.  And  as  to  the  reason  and 
justice  of  the  thing,  so  long  as  the  grantor  had  nothing  in  the  land  when 


DOE  IRVINE  V.  WEBSTER. 


241 


he  affected  to  convey  it,  it  can  signify  nothing  who  else  had.  And  it  is 
evident  there  can  be  no  injury  done  to  the  crown  by  giving  effect  to  the 
estoppel;  because  if  the  king  had  retained  the  land  ungranted,  or  had 
granted  it  to  any  other  person  than  Knapp,  no  question  of  estoppel  could 
now  arise  under  Knapp's  deed,  for  want  of  privity  with  him.  And  finally, 
I  do  not  see  that  anything  can  turn  upon  the  fact  that  neither  Wood 
nor  his  assignee  has  ever  taken  actual  possession  under  the  deed  from 
Knapp.  Where  a  man  pretends  to  convey  an  estate  in  which  he  has  no 
interest,  by  such  a  deed  as  will  create  an  estoppel,  I  find  it  nowhere  said, 
that  the  person  receiving  the  conveyance  can  have  no  benefit  from  the 
estoppel,  unless  he  has  gone  into  possession  under  the  inoperative  deed. 
Indeed  if  that  were  the  case,  then  if  Knapp  were  in  actual  possession 
when  he  made  the  deed  to  Wood,  or  had  gone  into  possession  afterwards, 
he  could  maintain  possession  against  Wood,  claiming  under  the  deed 
which  he  had  given  to  him  ;  but  it  is  very  certain  he  could  not.  From 
the  moment  that  Knapp,  in  1800,  made  his  deed  to  Wood,  he  was 
estopped  from  contending  that  nothing  passed  by  it ;  while  he  was  so 
estopped,  namely  in  1803,  letters  patent  issued  to  himself  giving  him  the 
title  which  he  had  not  when  he  assumed  to  convey ;  that  converted  the 
title  by  estoppel  into  an  estate  in  interest,  and  from  that  time  Wood 
became  seised  as  he  would  have  been  if  Knapp  had  received  the  patent 
before  he  conveyed  to  him.  That  being  so,  no  one  could  derive  the 
estate  by  a  subsequent  deed  from  Knapp,  and  Webster  claiming  through 
him  by  subsequent  deed,  is  so  far  in  privity  with  him,  that  he  is  equally 
bound  by  this  conveyance,  though  there  is  no  actual  privity  of  estate 
between  them,  because  no  estate  in  fact  could  pass.(«)  Then  the  cir- 
cumstance of  Wood  or  his  assignee  not  having  gone  into  actual  visible 
possession  of  the  land,  can  be  of  no  account,  because  the  constructive  pos- 
session in  the  eye  of  the  law  has  accompanied  his  title  so  long  as  no  one 
else  has  been  in  possession  of  the  land ;  he  can  assert  his  right  of  entry 
at  any  distance  of  time,  whenever  it  may  become  necessary  by  the  entry 
of  a  person  not  claiming  to  hold  under  him.  There  has  been  no  such 
length  of  possession  in  any  one  as  to  constitute  a  title  under  the  statute 
of  limitations,  and  nothing  short  of  that  can  bar  a  party  having  the  legal 
seisin  of  an  estate  from  bringing  ejectment  to  gain  possession.  Mr.  Starkie 
in  his  Treatise  on  Evidence, (Z>)  lays  down  the  doctrine  of  estoppel  thus 
broadly,  as  his  deduction  from  the  text  writers  and  adjudged  cases:  "So  a 
grantor  is  estopped  by  his  deed  from  saying  that  he  had  no  interest  in  the 
thing  granted."  Mr.  Archbold,  in  his  Treatise  on  Pleading,  (c)  does  the 
same.  Sergeant  Williams,  in  his  note  to  2  Saunders,  418  b.,  uses  terms 
as  general  and  as  comprehensive :  "  But  when"  he  says  "  the  grantor  or 
lessor  has  nothing  in  the  lands  at  the  time  of  the  grant  or  lease,  and 
therefore  no  interest  passes  out  of  him  to  the  grantee  or  lessee  by  the  grant 
or  lease,  but  the  title  begins  by  the  estoppel  which  the  deed  creates 
between  the  parties,  such  estoppel  runs  with  the  land  into  whose  hands 
soever  it  comes,  whether  heir  or  assignee."  Nothing  is  said  here  about 
recitals,  or  covenants,  nor  any  distinction  taken  as  to  conveyances  that 
operate  under  the  statute  of  uses.  And  they  are  well  warranted  in  my 
opinion,  by  the  oldest  and  best  authorities,  in  laying  down  the  principle 


(a)  10  B.  &  C.  191. 
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(6)  1  Vol.  302. 
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in  terms  thus  general ;  (a)  and  not  less  clearly  warranted  by  judicia 
authority  of  the  greatest  weight  in  more  modern  times.    In  Fairtitle  v. 
Gilbert,(&)  Mr.  Justice  Ashhurst  said,  "  In  general,  the  party  granting  is 
estopped  by  his  deed  to  say  he  had  no  interest;"  and  the  other  judges 
concurred.    Here  is  no  exception  of  conveyances  operating  only  at 
common  law,  nor  anything  said  about  recitals  or  covenants. (c)    The  case 
in  which  this  language  was  used  was  of  a  mortgage  given  by  trustees  of 
certain  toll-houses  and  gates,  which,  by  the  statute  regulating  the  trust, 
they  had  no  power  to  mortgage,  but  only  the  tolls  ;  and  the  court  it  is 
clear  would  have  held  them  estopped  by  their  deed,  without  any  discus- 
sion about  the  description  of  conveyance,  or  anything  said  about  recitals, 
if  it  were  not  that  the  statute  which  the  court  were  bound  to  notice,  was 
binding  on  them  in  their  public  capacity,  and  binding  on  the  court.  In 
Oldham  v.  Langmead,  cited  in  3  T.  R.  439,  Lord  Kenyon  would  not 
permit  a  patentee  of  a  new  invention,  who  had  assigned  his  patent  by 
deed,  to  shew  against  his  own  deed  that  it  was  not  a  new  invention.  And 
in  Hayne  v.  Maltby,((:/)  Lord  Kenyon,  adverting  to  his  decision  in  the 
former  case,  says,  "  In  Oldham  v.  Langmead,  the  patentee  had  conveyed 
his  interest  in  the  patent  to  the  plaintiff,  and  yet  in  violation  of  his  con- 
tract, he  afterwards  infringed  on  the  plaintiff's  right,  and  then  attempted 
to  deny  his  having  had  any  title  to  convey.    But  I  was  of  opinion  that 
he  was  estopped  by  his  own  deed  from  making  that  defence."    And  in 
the  same  case.  Lord  Kenyon  stating  the  doctrine  of  estoppel,  says,  "  Where 
an  heir  apparent  having  only  the  hope  of  succession,  conveys  during  the 
life  of  his  ancestor,  an  estate  which  afterwards  descends  upon  him, 
although  nothing  passes  at  that  time,  yet  when  the  inheritance  descends 
upon  him,  he  is  estopped  to  say  that  he  had  no  interest  at  the  time  of 
the  grant ;  there  an  estoppel  is  founded  on  law,  conscience  and  justice." 
Nothing  is  said  here  of  recitals,  or  of  statutory  conveyances.    There  can 
be  nothing  more  analogous  in  principle  than  this  is  to  the  case  before  us; 
the  heir  having  hope  of  succession,  is  like  the  nominee  of  the  crown 
having  the  promise  of  a  patent ;  and  the  latter,  in  making  an  assignment 
before  he  got  his  patent,  has  only  done  what  the  crown  and  the  legisla- 
ture have  admitted  he  might  do  without  impropriety,  so  far  at  least  as  to 
give  an  equitable  right  to  the  land.    The  heir,  in  conveying  while  his 
ancestor  is  living,  docs  an  act  much  more  out  of  the  ordinary  course,  and 
yet  Lord  Kenyon  says  that  the  estoppel  is  founded  on  law,  conscience  and 
justice,  and  without  any  distinction  as  to  the  form  of  assurance. (e)  Con- 
science and  justice  certainly  would  be  but  ill  attended  to  if  the  court,  acknow- 
ledging such  a  principle,  were  to  refuse  to  carry  it  into  effect,  in  consequence 
of  subtle  distinctions  between  rightful  and  wrongful  conveyances,  giving 
the  preference  to  the  latter  upon  grounds  which  it  is  manifest  are  in  the 
present  day  little  attended  to.    In  Goodtitle  v.  Morse (/),  Lord  Kenyon 
settles  the  distinction  between  copyhold  and  freehold  estates  as  regards 
estoppel ;  recognizing  the  reason  given  by  Lord  Hardwick,  why  estoppel 
cannot  apply  in  the  case  of  surrender  of  a  copyhold,  namely,  that  "  in 


(a)  Co.  Litt.  47  (b);  Roll.  Ab.  868,  871;  2  Mod.  115;  6  Mod.  258;  Lord 
Raym.  729,  1550;  Salk.  276. 

(6)  2  T.  R.  171.             (c)  2  B.  &  R  219.  (d)  3  T.  R.  441. 

(e)  3  T.  R.  765;  Dixon's  Title  Deeds,  522.  (/)  3  T.  R.  369. 
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order  to  pass  an  estate  by  surrender,  the  estate  must  pass  into  the  hands 
of  the  lord  through  which  it  must  be  taken.  A  fine  differs  from  the  case 
of  a  surrender,  for  that  will  be  good  against  the  heir  by  estoppel,  although 
it  passes  no  estate  at  all ;  (and  so  he  might  have  said  will  a  conveyance 
by  deed ;)  but  if  a  surrender  be  not  good,  there  will  be  no  estoppel,  and 
no  estate  can  pass  into  the  hands  of  the  lord."  But  in  the  same  case, 
upon  the  general  doctrine  of  estoppel,  Lord  Kenyon  expresses  himself 
thus :  "Generally  speaking,  in  point  of  reason  it  should  seem  that  where 
apei'son  makes  a  conveyance^  all  those  who  derive  title  through  him  should 
be  bound  by  it."  If  this  had  been  a  freehold  estate  of  inheritance, 
instead  of  a  copyhold,  and  the  heir  at  law  before  the  estate  came  to  him 
had  confessed  a  judgment  which  had  been  properly  docketed,  and  the 
estate  had  afterwards  descended  on  him,  the  estate  would  have  been 
bound  by  it  in  equity.  Then  it  seems  harsh  in  point  of  reason,  that  the 
heir  at  law  should  derive  title  through  his  ancestor,  to  an  estate  which 
the  ancestor  himself  could  not  have  claimed."  "But  this  difference," 
(his  lordship  says)  "  depends  upon  the  doctrine  of  estoppel ;  and  the  cases 
which  are  to  be  found  on  this  subject,  are  not  easily  to  be  reconciled." 
Lord  Kenyon  then  proceeds  to  cite  several  passages  from  Co.  Litt., 
which  lay  it  down  that  the  estoppel  will  not  be  binding  upon  the  privies 
in  estate  unless  there  be  a  clause  of  warranty  in  the  deed  by  which  the 
grantor  is  estopped ;  and  questioning  the  soundness  of  this  doctrine,  his 
lordship  says  that  Lord  Coke  "  refers  to  some  cases  in  the  year  books ; 
one  of  which  is  in  point,  but  the  others  are  irrelevant ;"  and  he  adds, 
"  But  in  answer  to  this,  there  are  many  cases  to  be  found  in  the  books 
from  whence  we  may  collect  that  the  courts  of  law  have  thought  that  a 
conveyance  without  warranty  will  equally  operate  as  an  estoppel,  and  that 
when  the  ancestor  is  estopped,  the  heir  shall  also  be  estopped.  Such  are 
the  cases  in  Sir  W.  Jones,  459;  6  Mod.  258.  In  the  former  it  was  said 
that  estoppel  in  fait,  and  by  record,  by  fine  or  recovery,  shall  bind  not 
only  the  party  to  the  estoppel,  hut  also  all  pinvies  who  claim  under  him; 
but  if  the  heir  do  not  claim  as  privy,  but  by  his  own  purchase,  or  from 
another  ancestor,  he  shall  not  be  bound ;  and  to  be  sure  this  distinction 
is  obvious  enough.  And  in  the  latter  of  them  it  was  held,  that  if  a  man 
make  a  lease  by  indenture,  of  land  which  is  not  his,  and  after  purchases 
it,  that  lease  shall  bind  him,  his  heirs  and  assigns  ;  and  an  estoppel  that 
affects  the  interest  of  land  shall  run  with  it  to  whoever  takes  it."  These 
are,  it  strikes  me,  very  clear  and  decisive  modern  authorities,  supporting 
the  doctrine  of  estoppel  on  the  broad  ground  on  which  it  is  rested  by 
Sergeant  Williams,  in  his  note  to  Saunders,  which  I  have  cited ;  and  they 
are  in  the  language  of  a  very  learned  judge,  who  is  least  to  be  charged 
with  a  disposition  to  innovate,  by  departing  arbitrarily  from  common  law 
maxims.  Then  when  we  come  down  to  still  later  times,  Bensley  v. 
Burden  was  a  case  in  which,  from  the  nature  of  the  interest  intended  to 
be  conveyed,  the  deed  in  its  granting  part  only,  if  there  had  been  no 
recital,  would  not  have  shewn  what  particular  estate,  as  to  its  commence- 
ment and  duration,  the  grantor  professed  to  convey,  and  in  what  premises; 
there  would  therefore,  without  the  recital,  have  been  nothing  particular 
and  certain  in  respect  to  which  the  estoppel  could  work.  But  inasmuch 
as  there  was  in  the  deed  a  recital  explaining  what  estate  the  grantor 
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pretended  to  pass  by  it,  he  and  his  assignee  were  held  by  the  Vice  Chan- 
cellor to  be  estopped  from  denying  that  an  estate  passed  by  the  grant ; 
although  the  conveyance  was  one  which  would  clearly  have  operated  only 
by  the  statute  of  uses ;  and  although  that  distinction  was  relied  upon  in 
argument  as  preventing  an  estoppel.  This  decision  of  the  Vice  Chan- 
cellor,(a)  was  upheld  on  review  by  the  Lord  Chancellor,  and  stands  to 
this  time  unshaken  by  any  ease  that  I  have  seen.  Then  came  the  case 
of  Right  v.  Bucknell;(&)  and  in  that  case  the  deed,  from  the  nature  of  the 
interest  to  be  conveyed,  namely, not  the  land  itself,  but  a  supposed  interest 
in  it,  which  the  grantor  held  only  under  a  contract  to  purchase,  was  not 
that  assurance  of  something  specific  which  is  necessary  to  work  an  estoppel 
by  any  form  of  conveyance.  The  grantor  did  not  declare  that  he  owned 
the  fee,  or  owned  any  legal  interest  in  the  land,  nor  did  he  leave  it  to  be 
inferred  that  he  did ;  for  he  expressly  stated  in  two  parts  of  his  deed, 
namely,  in  recitals  and  his  covenant,  not  that  he  was  legally  seised, 
but  that  he  was  legally  or  equitably  seised.  To  distort  that  into  an  asser- 
tion under  his  seal  that  he  was  seised  of  a  legal  estate,  must  have 
appeared  impossible  at  any  period  of  our  law.  It  would  be  to  hold  a  man 
precluded  from  denying  what  he  never  had  asserted.  When  the  case  of 
Bensley  v.  Burden  was  cited  to  the  court  as  authority  for  holding  the 
grantor  in  this  case  estopped,  Lord  Tenterden  does  not  say  that  there  can 
be  no  estoppel  in  a  conveyance  operating  only  under  the  statute  of  uses, 
and  that  the  Chancellor  had  given  a  wrong  judgment ;  on  the  contrary, 
he  studiously  avoids  the  appearance  of  over-ruling  it ;  he  grounds  his 
decision  on  the  difference  between  the  two  cases  ;  there  he  says  the  recital 
and  the  granting  part  of  the  deed,  taken  together,  shewed  that  the  grantor 
affected  to  convey  a  certain  specified  legal  interest  in  certain  premises ; 
there  was  therefore  something  fixed  in  respect  to  which  he  could  be 
estopped,  and  he  was  held  to  be  estopped.  Here,  on  the  contrary,  the 
recital  and  the  covenant,  and  the  granting  part,  all  together  shew,  on  the 
face  of  it,  that  the  grantor  did  not  positively  undertake  for  anything 
more  than  an  equitable  interest,  and  that  equitable  interest  the  deed  did 
convey.  Upon  this  distinction  the  case  went,  the  certainty  in  the  one 
case,  the  want  of  certainty  in  the  other,  leading  to  the  different  judg- 
ments pronounced.  There  are  to  be  sure  some  apparent  inconsistencies 
in  the  judgment  of  Lord  Tenterden,  as  reported,  but  it  is  clear  to  me, 
from  the  whole  strain  of  his  judgment,  that  if  it  could  have  been  said  in 
Right  V.  Bucknell,  as  in  Bensley  v.  Burden,  that  the  grantor  had  affected 
to  convey  a  certain  legal  interest  in  certain  premises,  he  would  have  been 
held  to  be  estopped,  without  any  attention  to  the  particular  form  of 
assurance ;  and  simply  upon  the  ground  of  his  being  concluded  by  his 
own  solemn  act  under  seal.  Then  in  my  opinion  the  case  pending 
before  us  comes  clearly  within  the  authority  of  all  these  cases ;  for  there 
can  be  no  doubt  that  Knapp  conveyed  to  Wood  by  deed  a  defined  legal 
interest,  namely,  a  fee  simple  estate  in  certain  lands  described  in  such  a 
way  as  designated  them  clearly.  Upon  the  face  of  the  deed,  if  it  con- 
tained neither  covenant  nor  warranty,  there  could  be  no  doubt  what  it 
was  that  the  grantor  undertook  to  convey  by  this  deed.    It  needs  no 


(a)  2  Sim.  &  St.  5. 


(6)  2  B.  &  Ad.  278. 
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inference  nor  inteiidnient,  it  is  set  down  in  the  granting  part  of  the  deed, 
in  words  too  plain  to  be  mistaken  ;  for  it  was  the  land  itself,  and  not  any 
contingent  or  reversionary  interest,  that  the  party  professed  to  convey, 
such  as  might  call  for  a  recital  to  explain  it.  Then  upon  such  a  deed  I 
hold  that  no  recital  can  be  necessary, (tt)  and  that  no  authority,  antient 
or  modern,  can  be  produced,  for  shewing  that  it  is.  There  have  been 
many  cases  where  the  deed,  stripped  of  a  recital,  would  not  shew  in  cer- 
tainty what  was  intended  to  be  conveyed ;  and  in  such  cases  the  recital, 
when  it  was  in  vague  and  too  general  terms,  has  failed  to  supply  the 
defect,  and  so  upon  the  whole  deed  the  difficulty  has  not  been  surmounted; 
though  if  there  had  been  a  certain  and  specific  recital,  it  would  have 
been.  That  I  take  to  be  the  whole  extent  of  what  is  said  in  the  books 
regarding  recitals ;  not  that  a  deed  without  any  recital,  but  otherwise 
plain,  will  not  estop  a  party.  But  further,  there  is  in  this  case  what  to 
me  appears  fully  equivalent  to  any  recital,  namely,  the  express  covenant 
of  the  grantor  that  he  was  seised  in  fee,  and  had  good  right  to  convey. 
In  Right  V.  Bucknell,  the  fact  that  the  terms  of  the  covenant  were  as 
equivocal  as  the  recital,  is  twice  adverted  to,  from  whence  I  conceive  that 
if  there  had  been  a  covenant  for  title  in  the  usual  precise  and  positive 
terms,  extending  to  a  certain  specified  estate  and  premises,  and  no 
recital  to  the  contrary,  the  court  would  have  held  the  deed  positive  and 
specific  enough  ;  as  I  also  think  they  would,  for  the  purpose  of  estoppel, 
if  there  had  been  neither  covenant  nor  recital,  provided  the  deed  professed 
to  convey  absolutely  a  certain  interest  in  certain  premises.  But  suppos- 
ing it  to  be  necessary  that  a  grantor  should  somewhere  in  his  deed 
expressly  affirm  that  he  has  a  good  right  to  convey,  and  that  his  simply 
conveying  by  deed  a  certain  estate  will  not  estop  him  without  such 
express  assertion  of  title,  then  I  think  that  the  covenant  which  this  deed 
does  contain,  that  the  grantor  was  seised  and  had  good  right  to  convey, 
does  constitute  that  assertion  as  directly  and  as  expressly  as  a  recital 
could  do.  It  is  argued  that  it  does  not ;  but  I  have  found  no  authority 
for  holding  that  opinion,  and  I  am  unable  to  understand  how  it  can  be 
regarded  as  less  positive.  If  I  say  to  a  person  whereas  that  land  is  mine, 
I  do  not  (to  say  the  most  for  it)  speak  more  positively  than  when  I  say  I 
covenant^  promise^  grant  and  agree  that  that  land  is  mine.  When  I 
covenant  that  I  am  seised  in  fee  and  have  good  right  to  convey,  I  say  in 
other  words,  I  am  seised  in  fee  and  have  good  right  to  convey,  "awe?  to 
that  I  engage  myself.'''  To  hold  that  a  covenant  is  less  positive  than  a 
mere  declaration,  seems  to  me  like  holding  that  a  man's  oath  is  a  less 
positive  mode  of  assertion  than  his  mere  word,  because  he  adds  to  it  the 
words  "  So  help  me  God."  When  a  man  grants  and  agrees  that  he  is 
seised  in  fee,  I  do  not  see  how  we  can  deny  that  he  admits  himself  by 
that  form  of  words  to  be  seised  in  fee  ;  and  the  very  ground  of  the 
estoppel  is,  that  his  admission  of  a  fact  under  seal  is  conclusive  upon 
him.  It  cannot  be  less  an  assertion  because  it  is  also  a  covenant.  I 
have  already  noticed  the  objection  that  there  is  not  here  such  a  mutuality 
of  estoppel  as  is  necessary.  The  principle  referred  to  is  I  think  misapplied. 
For  an  instance  of  its  true  meaning,  I  refer  to  Jarvis  v.  Landen,  Cro.  Eliz., 


(a)  Co.  Litt.  352,  (b);  T.Jones,  170;  Skinner,  10;  T.  Ray.436;  4  Ins.  Ill ; 
Com.  Dig.  Estoppel,  E.  4;  Bridgeman,  544;  Comb.  192. 
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where  it  is  said  "  If  one  taketh  a  lease  of  his  own  land  of  an  infant,  or 
feme  covert  by  indenture,  this  is  no  estoppel ;  for  in  estoppels  both 
parties  are  estopped,  which  the  infant  and  feme  covert  are  not."  It  is 
required  that  both  parties  meet  on  equal  terms  in  the  contract  out  of 
which  the  estoppel  arises,  which  they  do  not  where  one  by  reason  of  his 
inability  to  contract  can  evade  it  on  his  part  as  to  anything  that  may  be 
incumbent  upon  him.  But  to  suppose  this  condition  of  reciprocity  to 
mean  that  there  can  be  nothing  that  will  estop  on  the  one  side  unless 
there  be  also  something  in  regard  to  which  the  other  side  is  estopped,  is 
opposed  to  what  we  meet  with  every  where  on  the  subject  of  estoppel. 
Upon  such  a  principle  a  deed  poll  would  be  no  estoppel,  but  it  is  clear 
that  a  deed  poll  does  estop  the  grantor  or  lessor,  though  it  does  not  estop 
the  grantee  or  lessee  ;  because  there  is  nothing  said  by  him,  and  nothing 
in  regard  to  which  a  question  of  estoppel  can  arise.  When  a  grantee  by 
deed  poll  accepts  the  deed  and  takes  the  estate,  he  is  entitled  to  the 
benefit  of  the  estoppel  upon  the  grantor ;  and  if  the  latter,  after  making 
the  deed,  should  retain  possession,  or  after  giving  it  up  should  re-enter, 
surely  there  can  be  no  doubt  that  the  estoppel  by  his  deed  can  be  urged 
against  him  ;  though  there  is  nothing  in  the  deed  estopping  the  other.  Then 
if  this  be  so,  there  remain  but  these  considerations,  that  the  estoppel  is 
here  urged  not  against  the  grantor,  but  against  his  assignee,  but  he  clearly 
is  bound,  as  privy  in  estate ;(«)  and  next  that  it  is  not  the  grantee  in  the 
deed,  that  sets  up  the  estoppel,  but  the  assignee  (not  immediate  but)  after 
several  assignments.  As  to  the  effect  of  all  these  assignments,  if  Knapp,  when 
he  conveyed  to  Wood  in  1 800,  had  been  really  seised  in  fee  as  he  professed 
to  be,  then  his  deed  to  Wood  would  have  carried  the  estate,  and  the  land 
being  vacant,  as  it  was  proved  to  be,  the  seisin  would  follow  the  deed,  and 
W^ood  would  have  been  seised  of  an  estate  in  fee  simple  in  possession,  and 
competent  to  convey,  as  much  as  if  he  had  lived  upon  the  land.  While 
he  continued  so  seised,  and  while  Knapp  was  concluded  from  denying  that 
Wood  had  taken  the  estate  from  him,  the  patent  came  to  Knapp,  giving 
him  the  title  which  before  he  had  not,(5)  and  then  Wood  some  years 
afterwards  conveyed.  If  in  point  of  fact  Wood  had  been  at  the  time  of  his 
conveying  disseised  by  the  wrongful  entry  of  another,  then  his  conveyance 
would  not  have  passed  the  estate;  being  the  deed  of  a  person  out  of  pos- 
session, it  would  have  been  void  under  the  statute  of  maintenance,  and 
indeed  at  common  law ;  but  no  person  at  the  time  being  in  possession,  the 
seisin  followed  the  title,  which  Knapp  and  his  assignee  are  estopped  from 
denying  passed  under  his  deed ;  and  that  any  one  claiming,  that  is,  endea- 
vouring to  make  title,  under  Wood,  may  claim  as  against  Knapp  and  his 
assigns  the  benefit  of  the  estoppel,  I  think  cannot  be  questioned. (c) 

Macaulay,  J. — It  appears  that  in  1800,  the  king  was  seised  of  the 
estate,  and  consequently  that  Knapp  had  no  legal  interest  therein  at  the 
time  he  executed  the  deed  to  W^ood.  He  was  not  even  in  the  naked 
occupation.    The  deed  to  Wood,  though  a  deed  poll,  might,  according  to 


(a)  Pollexfen  61 ;  Sir  W.  Jones,  460;  Co.  Litt.  352,  a;  Com.  Dig.  Estoppel,  B. 

(6)  See  the  deed  under  which  Irwine  claims. 

(c)  Com.  Dig.  Estoppel.  Str.  818;  4  Co.  53;  Roll.  Ab.868,  line  2;  2  Mod.  115; 
Ld.  Raym.  1550;  6  Mod.  258;  Co.  Litt.  352;  Co.  Litt.  47,  (b)  note  1Q7;  5  Nev. 
8c  Manning,  675  (note);  Mon.  419;  Chambers  Land  &  Ten.  561. 
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the  decisions  of  this  court,  operate  as  a  bargain  and  sale  under  the  Pro- 
vincial Act  37  Geo.  III.  c.  8,  though  not  indented  or  enrolled,  and  might 
so  operate  by  relation,  though  not  registered  within  six  months  next  after 
its  execution,  so  as  to  over-reach  by  retrospective  effect  intermediate 
conveyances,  though  previously  registered  as  in  this  case  ;  neither  would 
it  be  void  as  against  a  later  deed  previously  registered  under  the  35  Geo. 
III.  c.  5,  there  being  no  previous  registration  to  render  it  incumbent  under 
the  act.  Knapp  being  out  of  possession,  and  not  seised  of  any  estate  or 
interest  in  1800,  nothing  passed  by  his  deed  to  Wood,  treated  as  a 
bargain  and  sale,  and  it  would  not  operate  as  a  conveyance  of  any  other 
kind.  There  is  nothing  therefore  to  prevent  the  application  of  the  doc- 
trine of  estoppel  on  the  ground  that  any  estate  or  interest  passed  by  the 
deed.  But  a  deed  of  bargain  and  sale  under  the  statute  of  uses,  does  not 
ex  vi  termini  operate  as  an  estoppel.(fl)  It  is  said  statutory  assurances 
do  not  work  by  estoppel,  which  is  the  doctrine  of  the  common  law.(5)  If 
therefore  treated  as  a  mere  bargain  and  sale,  it  would  not  operate  by 
estoppel  as  such.  The  deed  from  Knapp  to  Wood  was  not  an  indenture, 
consequently  no  rules  exclusively  applicable  to  indentures  can  avail.  It 
contains  no  recital,  wherefore  no  estoppel  arises  by  reason  of  any  specific 
allegation  of  seisin,  &c.  by  a  recital  thereof  It  depends  then  (if  an 
estoppel  at  all)  entirely  on  the  effect  of  the  covenants  for  title  or  warranty. 
Knapp  not  being  seised  of  any  estate  in  1800,  could  not  sell  or  raise  any 
use  by  his  deed  to  Wood,  to  which  the  statute  of  uses  could  apply  to 
transfer  any  seisin ;  there  was  no  livery  or  entry ;  and  as  a  conveyance,  it 
v/as  altogether  void,  if  not  illegal,  as  the  sale  of  a  pretended  right.  It 
conferred  no  interest  on  Wood,  neither  by  way  of  vested  interest,  con- 
structive possession,  or  right  of  entry ;  and  if  void  as  a  conveyance,  the 
covenants,  which  must  have  been  broken  immediately,  could  not  be  more 
than  personal  covenants ;  they  could  not  operate  as  real  covenants,  no 
interest  in  the  land  passing.  The  warranty  contained  in  the  deed  would 
not,  under  the  circumstances,  be  more  than  a  covenant  of  the  like  kind. 
Estoppels  should  be  mutual,  and  had  Wood  acquired  a  good  title  from 
some  other  quarter,  and  been  called  upon  to  assign  dower  to  Knapp's 
widow,  or  to  meet  the  demands  of  judgment  or  execution  creditors  of 
Knapp  in  1800,  or  any  other  claim  founded  on  an  alleged  seisin  or 
interest  in  Knapp,  I  do  not  see  that  he  would  be  concluded  from  shew- 
ing that  Knapp  had  no  interest,  merely  by  accepting  a  deed  poll,  totally 
inoperative  in  law.  He  certainly  as  it  was  could  have  sued  Knapp  on  the 
covenant,  and  have  assigned  as  a  breach  thereof  the  want  of  any  estate  or 
seisin  ;  and  if  so,  he  could  not  be  estopped  by  the  deed  from  denying 
Knapp's  title.  Then  if  Knapp  was  estopped.  Wood  might  in  the  first 
place  bring  an  ejectment  against  him  on  the  estoppel,  and  turn  him  out 
of  possession,  and  then  sue  him  in  covenant  for  want  of  title,  and  recover 
back  the  purchase  money,  though  he  retained  the  possession.  (See 
McKinnan  v.  Burrows,  McLeod  and  Truax,  &c.,  in  this  court.)  But  this 
is  not  an  action  between  Wood  and  Knapp,  but  between  the  assignees  of 
Wood,  and  the  assignees  of  Knapp.  The  patent  issued  to  Knapp  in 
1803,  before  any  other  deed  had  been  made,  and  if  the  doctrine  of 


(a)  Right  V.  Bucknell,  2  B.  &  Add.  278. 

(b)  Cornish  on  Uses,  179;  Cro.  El.  401 ;  Fitzgibbon  236-7 ;  Freeman,  475. 
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estoppel  then  prevailed  between  Knapp  and  Wood,  and  if  when  Knappr 
received  the  good  title  it  fed  the  estoppel,  so  as  to  convert  Wood's  previous 
title  by  estoppel  into  a  title  in  interest;  if  in  short  the  statute  of  uses 
operated  upon  the  seisin  acquired  in  18  03,  and  transferred  the  possession 
of  the  estate  in  fee  received  by  Knapp  under  the  patent  to  the  use 
bargained  and  sold  in  1800,  then  of  course  Wood  stood  seised  in  fee,  and 
could  convey  to  McLean  and  McMillan,  &c.,  and  Knapp  could  not  convey 
to  Phillips.  I  however  take  it  to  be  a  clear  rule,  touching  the  statute  of 
uses^  that  to  enable  it  to  operate  in  favour  of  Wood,  it  was  essential  that 
Knapp  should  have  been  seised  in  1800  of  an  estate  co-extensive  with 
any  use  he  attempted  to  raise  or  sell,  and  that  the  statute  will  not  operate 
on  a  seisin  afterwards  acquired.  Certain  common  law  conveyances,  as  a 
grant,  release,  &c.,  operated  only  on  the  right  the  party  had ;  so  under  the 
statute  of  uses,  a  bargain  and  sale  can  only  operate,  and  must  therefore 
be  supposed  to  be  executed  on  the  understanding  (unless  otherwise 
expressed)  that  it  was  intended  to  transfer  only  the  estate  of  which  the  bar- 
gainor stood  presently  seised.  I  do  not  think,  therefore,  that  the  deed  of 
1800,  as  a  conveyance,  operated  by  estoppel ;  nor,  as  said  by  Bailey,  J. 
in  Doe  Christmas  v.  01iver,(a)  that  in  1803  it  operated  upon  the  estate 
then  acquired  by  Knapp,  to  convert  a  previous  estoppel  into  a  title  in 
interest  in  Wood.  If  it  did,  the  plaintiffs  are  entitled  to  recover ;  if  it 
did  not,  then  I  think  the  case  fails,  both  on  the  doctrine  of  estoppel  and 
the  statute  of  limitations.  First,  on  the  doctrine  of  estoppel :  Wood 
having  no  estate,  interest  or  possession,  in  1816,  could  impart  none,  and 
McLean  and  McMillan  could  acquire  none  merely  by  virtue  of  his  deed  ; 
and  acquiring  nothing  in  interest  or  possessien,  they  could  not  in  1817 
transfer  anything  to  Bowman  and  Smith,  on  whose  demise  this  action  is 
rested,  no  assignment  to  Irwine  being  proved.  It  is  clear  Wood  could  not 
convey  the  estate,  if  he  had  no  estate  to  convey ;  and  I  do  not  think  he 
could  assign  an  estoppel  if  it  existed.  He  could  not  assign  a  right  of 
entry,  and  a  fortiori  could  not  assign  an  estoppel  which  includes  no  right 
at  all ;  and  I  do  not  find  that  an  ejectment  can  be  sustained  upon  a 
chain  or  series  of  estoppels.  If  it  could  be  done,  what  would  become  of 
the  law  of  maintenance,  and  the  statute  32  Hen.  VIII.  c.  9,  respecting 
the  sales  of  pretended  rights.  The  only  parts  of  the  deed  of  1500,  that 
could  amount  to  an  estoppel,  are  the  covenants.  Now  these  covenants 
were  broken  by  Knapp,  in  1800,  and  a  right  of  action  vested  then  in 
Wood,  and  which  right  of  action,  had  he  died  in  1801,  would  have  gone 
to  his  executors,  and  not  descended  to  his  heir ;  there  being  no  continuing 
breach,  for  want  of  possession  or  interest  in  the  land  to  which-  the 
covenants  could  attach,  so  as  to  run  with  the  knd  and  go  to  the  heir 
as  inheriting  the  land.  The  case  of  Kingdon  v-  Nottle,  (b)  I  think 
shews  this  so.  If  no  estate  passed,  the  covenants  could  not  run  with  the 
land  to  Wood's  assignees.  He  could  not  assign  the  covenants,  treated  as 
covenants  in  gross,  or  mere  personal  covenants ;  and  indeed  does  not 
profess  to  have  assigned  them,  otherwise  than  as  they  would  in  law  be 
inferred,  or  run  with  the  land  and  go  to  the  assignees  of  the  estate ;  which 
they  could  not  do,  no  estate  passing.  A  party  entitled  only  by  estoppel, 
cannot,  I  apprehend,  before  obtaining  possession,  assign  the  covenants  so 
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as  to  create  an  assignee  by  estoppel  entitled  to  their  benefit.  In  this  case 
Bowman  and  Smith  could  not,  as  assignees  of  Wood,  sue  Knapp  on  his 
covenants  with  Wood  for  breach  of  covenant.  They  could  not  declare 
upon  or  prove  any  seisin  or  estate  in  the  land  with  which  alone  the 
covenants  could  have  run  to  them.  As  far  as  Knapp  is  bound  by  estoppel 
as  against  Wood,  it  is  probable  the  defendant,  as  holding  under  him, 
would  be  also  bound  as  against  the  same  party;  but  if  an  estoppel 
existed  in  1800,  which  was  fed  by  the  estate  in  1803,  and  then  converted 
into  an  interest,  of  course  it  is  immaterial  how  far  the  assignees  of  Knapp 
would  be  bound  by  estoppel.  The  doctrine  of  estoppel  would  no  longer 
be  the  test;  it  would  have  been  superseded  by  a  vested  interest  in  the 
estate  feeding  the  estoppel.  If  Knapp  had  never  acquired  any  right,  it  would 
then  remain  material;  but  if  the  estate  was  in  Wood  in  1803,  and  not  in 
Knapp,  he  of  course  could  not  assign  it  to  Phillips.  If  the  estate  were 
not  in  Wood,  but  remained  in  Knapp,  so  that  in  1824  he  could  and  did 
transfer  it  to  Phillips,  then  (whatever  Wood  could  do)  Wood's  assignees 
do  not  seem  entitled  to  prevail,  relying  upon  their  being  assignees;  as 
parties  only  entitled  by  estoppel,  and  such  estoppel  consisting  of  covenants 
for  title  in  a  deed  poll  of  bargain  and  sale,  (by  a  party  not  in  possession,  or 
seised  of  any  legal  estate  or  interest,)  under  which  no  interest  passed,  and 
under  which  no  possession  was  ever  received,  taken  or  enjoyed  by  Wood 
then  claiming  under  hira.  First,  I  do  not  think  the  deed  in  question 
per  se  and  ex  vi  termini  as  a  conveyance  operated  by  estoppel,  or  that 
the  covenants  therein  so  operated  as  to  be  available  to  the  present  lessors 
of  the  plaintiff.  Secondly,  I  do  not  think  the  estate  acquired  by  Knapp 
under  the  patent  in  1803  was  by  any  legal  construction  transmitted  or 
passed  to  Wood  by  virtue  of  any  binding  effect  by  way  of  estoppel,  which 
the  deed  of  1800  would  have  had  as  between  him  and  Knapp.  Thirdly, 
that  the  estate  vested  in  Knapp  in  1803,  and  that  he  remained  seised  till 
1824,  when  he  conveyed  to  Phillips.  Fourthly,  that  Phillips  became 
seised  in  1824,  and  that  the  defendant,  under  him,  has  a  valid  legal  title. 
Fifthly,  that  the  deeds  under  which  Bowman  and  Smith  claim,  cannot 
over-reach  the  defendant's  title,  or  estop  him  from  shewing  the  truth.  It 
seems  to  me  the  case  is  also  barred  by  the  statute  of  limitations,  (a)  which 
enacted  that  after  the  1st  July,  1834,  no  person  should  make  entry  or 
bring  an  action  to  recover  any  land  but  within  twenty  years  next  after 
the  time  at  which  the  right  to  make  entry  or  to  bring  such  action  should 
have  first  accrued  to  some  person  through  whom  he  claimed,  or  if  such 
right  should  not  have  accrued  to  any  person  through  whom  he  claimed, 
then  within  twenty  years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  to  bring  such  action  should  have  first  accrued  to  the  person 
making  or  bringing  the  same.  It  also  enacted, (5)  that  in  the  construction 
of  that  act,  the  right  to  make  an  entry  or  to  bring  an  action  to  recover 
any  land,  should  be  deemed  to  have  first  accrued  (when  the  person 
claiming  such  land  shall  claim  in  respect  of  an  estate  or  interest  in  pos- 
session granted  or  otherwise  assured  by  any  instrument  (other  than  a  will) 
to  him  by  a  person  being  in  respect  of  the  same  estate  or  interest  in  pos- 
session or  in  receipt  of  the  profits  of  the  land)  at  the  time  at  which  the 
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persons  claiming  as  aforesaid  became  entitled  to  such  possession,  by  virtue 
of  such  instrument.  The  principal  part  of  the  17  th  section  applies  only 
to  cases  where  the  party  shall  have  been  in  possession  and  been  dispos- 
sessed or  discontinued  possession,  and  does  not  apply  to  this  case ;  for 
neither  the  lessor  of  the  plaintiff,  nor  any  of  the  persons  under  whom  he 
claims,  had  in  respect  of  the  estate  or  interest  claimed,  been  in  posses- 
sion of  the  land  at  any  time  prior  to  the  execution  of  the  instrument 
under  which  they  claim  the  estate  and  interest  in  the  land.  So  it  may  be 
said  of  the  latter  part  of  the  section,  that  the  estate  and  interest  claimed 
was  not  granted  or  otherwise  assured  to  him  by  an  instrument  other  than 
a  will  by  a  person  being  in  respect  of  the  same  estate  and  interest  in 
possession,  &c.  It  only  makes  the  case  the  stronger  against  the  plaintiff, 
for  neither  was  the  original  person  under  whom  these  lessors  of  the  plaintiff 
claim,  in  possession  of  the  estate  and  interest  claimed,  when  he  executed 
the  instrument  of  conveyance  ;  nor  have  the  plaintiffs,  nor  any  one  under 
whom  they  claim,  been  in  possession  at  any  time  since.  It  was  contended 
that  the  deed  from  Knapp  to  Wood  operated  only  by  estoppel,  and  if  so 
it  imparted  no  estate  or  interest,  and  could  confer  no  right  of  entry,  at 
all  events  not  as  against  any  person  but  Knapp  himself;  but  he  was  not 
in  possession  or  seised,  and  could  not  give  possession  or  seisin  of  the 
estate.  Wherefore  his  assignees  did  not  become  possessed  or  seised 
under  him  in  fact  or  in  construction  of  law.  The  estate  and  interest 
in  this  land  drawing  to  it  the  actual  possession  in  construction  of  law, 
was  in  1800  in  the  king.  Knapp  had  at  best  no  more  than  a  right  to 
possession,  as  locatee  of  the  crown,  if  he  was  such,  in  1800,  a  fact 
that  does  not  appear,  but  has  been  assumed.  He  was  not  seised  or 
possessed  of  the  estate  or  interest  claimed,  consequently,  his  deed  to 
Wood,  as  against  the  crown,  gave  no  constructive  seisin  or  possession,  nor 
even  a  right  to  enter.  When  the  king  granted  the  land  to  Knapp  in  fee, 
in  1803,  the  legal  operation  of  the  grant  has  been  held  to  be  to  give  full 
seisin  and  possession  in  law  and  in  deed  to  the  grantee.  Therefore  in 
1803,  the  seisin  and  possession  passed  from  the  crown  to  Knapp,  not  to 
Wood;  no  actual  livery  or  possession  was  given  or  received.  It  rested 
on  the  legal  effect  of  the  great  seal.  Knapp  obtained  then  no  seisin  or 
possession  except  such  as  the  patent  in  construction  of  law  gave  him. 
Now  if  as  against  Knapp  the  deed  of  1 800  operated  by  estoppel,  and  only 
by  estoppel.  Wood's  right  of  entry  must  have  accrued  in  1803,  for  clearly 
in  my  opinion  he  could  not  be  in  legal  construction  seised  or  possessed  of 
the  estate  or  interest  claimed,  or  in  possession  of  the  land  by  virtue  of  any 
ex  post  facto  operation  of  the  deed  of  1800  ;  no  actual  livery  or  posses- 
sion was  given  or  received.  He  was  out  of  possession  of  both  the  occu- 
pation of  the  land  and  of  the  estate  or  interest  claimed ;  (distinguishing 
between  the  mere  naked  possession  of  the  land,  and  the  possession  of  the 
estate  or  interest  as  mentioned  in  the  statute.)  I  do  not  see  that  Wood 
had  any  actual  or  constructive  possession  of  either.  In  1814,  Wood 
assigned  to  McLean  and  McMillan,  being  then  out  of  the  possession  and 
not  seised;  no  livery  or  possession  was  given.  In  1817,  McLean  and 
McMillan  assigned  to  Bowman  and  Smith,  not  being  seised  or  in  posses- 
sion, no  livery  made,  and  no  possession  afterwards  taken  ;  when  they 
assigned  to  Irvine,  if  they  ever  did  so,  does  not  appear.  In  1 824,  Knapp 
conveyed  to  Phillips,  and  the  seisin  and  possession  acquired  by  Knapp 
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under  the  patent  in  1803,  passed  by  the  deed.  He,  Phillips,  then  became 
seised  and  possessed,  constructively,  and  of  course  held  adversely  to 
Bowman  and  Smith,  upon  whose  demise  the  present  action  is  (apparently) 
sought  to  be  sustained.  The  exception  of  five  years  contained  in  the 
27th  section  of  the  act,  is  not  therefore  applicable  to  this  case.  Phillips, 
in  1826,  assigned  to  the  defendant,  and  the  defendant  was  in  actual  pos- 
session at  the  time,  and  when  this  action  was  brought.  In  1800,  the 
land  was  seemingly  uncultivated  and  unoccupied,  and  so  remained  for 
many  years  after;  when  actual  occupation  commenced,  and  by  whom, 
does  not  appear ;  (it  is  said  Phillips  was  in  possession  before  the  defen- 
dant.) It  is  however  clear,  that  neither  Wood,  nor  those  claiming  under 
him,  was  ever  in  the  actual  visible  possession  at  any  time.  Under  such 
circumstances,  I  think  the  lessors  of  the  plaintiff  shew  no  right  under  the 
statute  of  1834,  either  as  coming  within  any  of  the  periods  specified  in 
the  1 7th  section,  (which  are  specified  as  illustrations,  not  as  restrictions) 
or  upon  any  other  legal  principles.  As  respects  the  estate  and  interest, 
they  never  had,  and  have  not  now,  any  right  of  entry  at  all.  Unless 
therefore  the  defendant,  and  those  under  whom  he  claims,  are  estopped 
from  shewing  as  against  Bowman  and  Smith,  that  no  estate  or  interest 
passed  to  them,  and  that  no  right  of  entry  was  acquired  by  them,  or  from 
denying  a  seisin  in  Knapp  in  1800,  the  case  fails.  If  estopped  from 
denying  a  seisin  and  possession  in  Knapp  in  1800;  if  his  seisin  and 
possession  in  1800  as  against  the  defendant,  is  to  be  assumed,  and  the 
contrary  cannot  be  proved,  then  a  constructive  seisin  and  possession  in 
"Wood  in  1800  may  be  intended  and  inferred;  and  if  so,  there  is  no 
proof  of  any  actual  ouster  or  adverse  possession,  for  a  period  equalling 
twenty  years  before  this  action  was  brought,  viz.,  before  1837 ;  and  the 
operation  of  the  statute  of  limitations  may  not  apply ;  for  I  grant,  that 
if  Knapp  had  been  seised  in  fee  in  1800,  under  a  government  patent, 
there  is  no  proof  of  a  disseisin  or  dispossession  of  Wood  and  those 
claiming  under  him,  till  1824  at  the  earliest.  The  difficulty  in  adopting 
the  above  view  is,  that  if  any  estate  or  interest  passed  to  Wood,  the 
doctrine  of  estoppel  would  not  apply ;  it  is  only  admissible  where  no 
estate  or  interest  passed.  Assuming,  then,  that  no  estate  or  interest 
passed,  but  that  Knapp  and  the  defendant  are  estopped  from  denying  a 
seisin  and  possession  in  Knapp  sufficient  to  give  effect  to  his  deed  to 
Wood,  according  to  its  legal  import,  it  would  shew  a  right  of  entry  in 
Wood  in  1800.  The  deed  did  not  and  could  not  have  given  him  actual 
seisinor  possession ;  and  had  Knapp,  at  the  end  of  twenty  years,  or  before 
the  plaintiff*  took  any  possession,  actually  occupied  twenty  years,  I  do  not 
see  that  Wood  could  have  turned  him  out  afterwards ;  for  as  against 
Knapp,  Wood  in  1800  may  have  acquired  a  right  of  entry;  certainly 
nothing  more  ;  and  if  he  suffered  it  to  lie  dormant  for  twenty  years,  it 
could  no  longer  be  enforced,  even  as  against  Knapp.  I  do  not  find  (ad- 
mitting that  Knapp  may  be  estopped  from  denying  as  against  Wood,  that 
he  was  seised  in  fee  in  1800)  that  therefore  he  or  any  one  else  more  than 
twenty  years  afterwards  may  not  resist  an  ejectment  by  shewing  that 
Wood  never  entered,  and  that  his  right  to  do  so,  if  any,  accrued  more 
than  twenty  years  before.  The  ejectment  is  founded  on  an  existing  right 
of  entry.  The  act  of  1834  says,  no  one  shall  make  entry,  or  bring  an 
action  to  recover  any  land,  but  within  twenty  years  after  the  right  first 
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accrued.  It  is  clear,  (if  the  fact  is  not  excluded  by  estoppel),  that  the 
right  of  entry  (if  any  ever  accrued)  must  have  first  accrued  in  1800.  If 
not,  when  afterwards  did  it  accrue?  if  in  1803,  when  the  patent  issued, 
it  is  more  than  twenty  years  since  ;  if  not  then,  when  subsequently?  when 
Phillips  and  the  defendant  entered  into  actual  occupation  ?  if  so,  it  assumes 
that  by  their  entry  they  dispossessed,  ousted  or  disseised  the  lessors 
of  the  plaintiff,  Bowman  and  Smith ;  but  they  were  never  in  possession 
of  the  estate  as  an  interest  in  the  land,  nor  of  the  land  itself  as  occupants, 
though  the  defendant  may  be  estopped  from  shewing  it.  The  statute  of 
limitations  is  not  a  dead  letter  as  respects  actions  founded  on  deeds 
operating  only  by  estoppel,  and  the  land  being  uncultivated  and  without 
a  visible  occupant,  can  make  no  difference :  when  there  is  actual  visible 
possession,  that  speaks  more  clearly  and  openly:  where  there  is  none, 
and  the  title  rests  entirely  on  deeds  of  conveyance  and  their  operation, 
without  livery  or  actual  entry,  the  enquiry  must  be  in  whom  is  the  legal 
estate  and  interest  under  those  deeds  according  to  their  legal  operation, 
and  the  possession  of  the  estate  spoken  of  in  the  statute  of  1834  will  be 
found,  and  must  be  governed  accordingly.  It  is  a  new  doctrine  to  intend 
a  presumptive  seisin  and  possession  under  a  deed  operating  only  by 
estoppel.  Such  a  deed  in  the  absence  of  livery  or  possession,  gives  but  a 
right  to  turn  out  the  grantor  or  his  tenant,  in  order  to  acquire  a  posses- 
sion ;  and  if  not  done  within  twenty  years,  I  do  not  see  how  any  eject- 
ment is  sustainable  afterwards,  even  against  the  original  party.  If  wild 
lands,  it  might  entail  more  trouble  on  the  party;  for  section  22  enacts, 
that  a  mere  entry  shall  not  give  possession  within  the  meaning  of  that 
act.  If  a  vacant  possession,  its  being  vacant  would  not  constitute  pos- 
session in  a  party  having  only  a  right  of  entry ;  and  when  we  speak  of  a 
vacant  possession  of  an  estate  in  fee,  it  may  be  asked,  if  vacant,  where  is 
the  freehold  that  cannot  be  in  abeyance.  The  proviso  in  section  17,  in 
favour  of  the  grantors  of  uncultivated  land,  appears  to  apply  only  to  per- 
sons having  received  grants,  or  those  holding  under  them  by  subsequent 
conveyances,  sufficient  to  pass  the  estate  in  law.  Such  are  my  present 
impressions,  though  if  the  doctrine  of  estoppel  would  so  far  operate  as  to 
preclude  Knapp  or  the  defendant  from  denjdng  a  seisin  and  constructive 
possession  in  Wood  in  1800,  then  there  is  no  proof  of  its  being  divested 
before  1824,  or  1826,  or  some  later  period;  but  I  cannot  bring  myself 
to  any  such  conclusion  on  the  deeds  and  evidence  in  this  case. 

Jones,  J. — The  lessors  of  the  plaintiff  claim  under  Joseph  Knapp,  the 
original  nominee  and  grantee  of  the  crown.  In  1 800,  Knapp  was  located 
for  the  lot  and  by  bargain  and  sale  (deed  poll)  granted,  bargained,  and 
sold  an  estate  in  fee  to  Amasa  Wood,  having  at  the  time  no  legal  interest 
in  or  possession  of  the  premises.  The  deed  contained  covenants  of  seisin 
in  the  grantor  and  a  warranty  to  the  grantee.  In  1803  the  patent  from 
the  crown  was  issued  to  Knapp.  In  1806,  Amasa  Wood,  by  deed  of  bargain 
and  sale,  sold  and  conveyed  the  premises  to  McLean  and  McMillan,  and 
in  1817  McLean  and  McMillan,  by  deed  of  bargain  and  sale,  conveyed 
to  the  lessors  of  the  plaintiff,  Bowman  and  Smith ;  no  evidence  of  title 
was  given  in  Irwine.  The  lot  was  uncultivated,  and  remained  unoccupied, 
till  Knapp  in  1824  released  his  interest  and  title  to  one  Phillips,  who 
sold  and  conveyed  to  the  defendant.  Under  this  conveyance,  the  defen- 
dant took  possession  and  has  since  lived  upon  the  lot.    The  deed  from 
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Knapp  to  Wood  was  not  registered  till  1829.    The  question  is,  whether 
the  lessors  of  the  plaintiff,  Bowman  and  Smith,  have  any  estate  in  the 
premises  to  support  the  ejectment.    It  can  only  be  by  estoppel.  Knapp 
having  no  legal  interest  in  the  lot  at  the  time  he  executed  the  deed  to 
Wood,  but  having  subsequently  obtained  an  estate  of  inheritance  by  virtue 
of  the  letters  patent  issued  in  1 803,  it  is  contended  that  Wood  thenceforth 
acquired  an  estate  which  he  could  transfer  by  deed  of  bargain  and  sale. 
Knapp  could  not  recover  in  ejectment  against  his  own  deed,  by  reason  of 
the  warranty;  for  if  he  could  succeed  in  the  fictitious  action  of  ejectment, 
the  grantee  would  in  an  action  of  covenant  on  the  warranty  recover  in 
damages  the  value  of  the  premises,  and  if  this  action  was  against  him,  he 
would  moreover  be  clearly  estopped  from  denying  his  deed,  or  that  he  had 
not  that  interest  in  the  land  which  he  professed  to  convey,  and  warranted 
that  he  enjoyed.    A  deed  of  bargain  and  sale,  like  a  lease  and  release, 
conveys  no  estate  other  than  that  which  the  grantor  has  at  the  time  of 
its  execution,  but  like  the  release  will  operate  by  way  of  estoppel  when  it 
contains  an  express  allegation  or  recital  of  the  existence  of  a  legal  interest 
in  the  grantor.    In  the  case  of  Bensley  v.  Burden, (a)  the  plaintiff  claimed 
as  assignee  of  one  White,  a  bankrupt,  under  a  deed  of  lease  and  release, 
by  which  an  annuity  was  granted  to  White,  and  which  contained  a  recital 
"  that  Francis  Tweeddle,  under  the  will  of  his  grandfather,  was  entitled  to 
a  remainder  in  fee  expectant  upon  the  determination  of  the  life  estate  of 
his  father  Francis  Tweeddle,  in  certain  estates  thererein  described,"  and 
charged  the  annuity  upon  such  estate  being  "  all  that  reversion  or 
remainder  in  fee  expectant,  and  to  take  effect  upon  the  decease  or  other 
sooner  determination  of  the  estate  for  life  of  the  said  Francis  Tweeddle 
the  elder,  and  all  other  the  contingent  and  reversionary  estate,  title  and 
interest  of  him  the  said  Francis  Tweeddle  the  younger,  of,  in,  &c."  (des- 
cribing the  real  estate  mentioned  in  the  recital).    The  release  contained 
a  covenant  by  Francis  Tweeddle,  the  son,  for  further  assurance,  by  similar 
deeds  subsequently  made,  reciting  the  annuity  previously  granted  to  White. 
Francis  Tweeddle,  junior,  granted  an  annuity  of  £700  a  year  to  the 
defendant.  Burden,  and  charged  the  same  upon  his  contingent  estate  in 
the  same  manner.    At  the  time  when  the  annuity  deed  was  executed, 
Francis  Tweeddle,  the  father,  had  an  absolute  power  over  the  whole  fee 
simple  of  the  estates,  and  Francis  Tweeddle,  the  son,  had  no  interest 
whatever  in  them ;  the  father  died,  having  by  his  will  devised  to  his  son, 
Francis  Tweeddle  the  younger,  an  estate  for  life  in  part  of  the  estates  in 
question.    Francis  Tweeddle,  the  son,  soon  after  the  death  of  his  father, 
conveyed  all  the  real  property  which  he  devised  under  the  will,  including 
his  life  estate  before  mentioned,  to  the  defendant,  Burden,  in  trust.  The 
Vice  Chancellor  declared  the  first  conveyance  good  by  estoppel,  and  that 
the  plaintiff  "  had  the  same  remedy  against  the  defendant  claiming  under 
the  grantor,  as  he  could  have  against  the  grantor  himself,  estoppel  run- 
ning with  the  land,  and  binding  not  only  the  party,  but  aU  claiming  under 
him.    "  Where  by  deed  indented,"  the  Vice  Chancellor  adds,  "  a  man 
represents  himself  as  the  owner  of  an  estate,  and  affects  to  convey  it  for 
valuable  consideration,  having  at  the  time  no  possession  or  interest  in 
the  estate,  and  when  therefore  nothing  can  pass,  whatever  be  the  nature 


(a)  2  S.  &  S.  519. 
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of  the  conveyance,  there  if  by  any  means  he  afterwards  acquire  an  interest 
in  the  estate,  he  is  estopped,  in  respect  of  the  solemnity  of  the  instru- 
ment, from  saying  as  against  the  other  party,  contrary  to  his  averment  in 
that  indenture,  that  he  had  no  such  interest  at  the  time  of  its  execution." 
So  in  Goodtitle  ex  dcm.  Edwards  v.  Bailey, (a)  where  the  plaintiff  by  deed 
of  lease  and  release,  without  the  word  "  grant,"  conveyed  to  the  defen- 
dant the  premises  in  question,  and  all  his  right,  title  and  interest  therein, 
the  deed  containing  a  recital  of  his  interest,  and  a  covenant  for  further 
assurance,  Lord  Mansfield  says,  "  If  a  man  has  made  a  solemn  deed, 
covenanting  that  another  shall  enjoy  the  premises,  and  hkewise  for  further 
assurance,  it  shall  not  lie  in  his  mouth  to  dispute  the  title  of  the  party 
to  whom  he  has  so  undertaken,  no  more  than  it  shall  be  permitted  to  a 
mortgagor  to  dispute  the  title  of  his  mortgagee ;  no  man  shall  be  allowed 
to  dispute  his  own  solemn  deed,"  In  the  case  under  consideration,  the 
deed  from  Knapp  is  not  an  indenture,  but  a  deed  poU,  signed  by  him 
alone,  and  in  it  there  is  no  recital.  We  must  therefore  see  whether  the 
grantor  in  a  deed  poll  is  not  estopped  under  such  an  instrument,  as  well 
as  by  an  indenture  ;  and  whether  there  is  anything  in  this  deed  equivalent 
to  a  recital.  The  obligor  of  a  bond  is  estopped  from  denying  any  fact 
alleged  therein.  (&)  And  if  the  condition  of  a  bond  be  to  release  all  the 
right  which  the  obligor  has  in  lands  for  his  life,  he  cannot  say  that  he  had 
no  right  in  such  lands. (c)  In  Co.  Lit.  (d)  it  is  said,  "So  a  man  may 
be  estopped  by  any  indenture  or  deed  poll;"  and  in  2  T.  R.  1 7 1 ,  Ashurst  J. 
says,  "in  general  the  party  granting  is  estopped  by  his  deed  to  say 
he  had  no  interest,  without  reference  to  the  description  of  the  deed."  So 
in  Right  v.  Bucknell,  Lord  Tenterden  says,  in  reference  to  what  Lord 
Cooke  says  in  regard  to  estoppels  "And  there  are  many  other  authorities 
to  shew  that  estoppel  may  be  by  any  indenture  or  deed  poll."  It  appears 
therefore  that  an  estoppel  is  created  as  well  by  deed  poll  as  by  indenture, 
the  difference  being  that  in  the  latter  both  parties  are  concluded  by 
reason  that  both  sign  the  deed,  whereas  in  the  former  the  grantor  alone  is 
bound,  as  it  is  only  his  deed.  The  next  question  is,  whether  there  is  any 
thing  in  this  deed  equivalent  to  a  recital.  A  specific  recital  is  now  con- 
sidered an  affirmation  of  a  fact,  although  it  is  in  truth  not  a  direct  allega- 
tion. As  used  in  Right  v.  BuckneU,  Bensley  v.  Burden,  and  many  other 
cases,  it  was  necessary  to  explain  the  nature  of  the  estate  proposed  to  be 
released.  Where  a  grantor  by  express  words  grants  a  fee  simple  in  a 
particular  lot  of  land,  no  explanation  of  the  nature  of  the  estate  is  requi- 
site ;  and  such  words  clearly  sufficient  to  convey  a  fee  simple  in  an  estate 
may  perhaps  be  considered  to  operate  by  estoppel,  without  any  recital. 
But  certainly  a  covenant  that  the  grantor  is  seised  of  a  good,  perfect,  and 
indefeasible  estate  in  fee  simple,  and  that  he  hath  good,  right,  and  lawful 
authority  to  sell,  must  be  considered  a  more  positive  and  direct  allegation 
of  seisin,  than  a  recital,  which  is,  that  whereas,  &c.  It  is  said  that  the 
covenant  is  a  mere  personal  undertaking  to  answer  to  the  grantee  in 
damages  if  broken,  and  is  not  to  be  regarded  as  an  assertion  of  his  interest 
in  the  premises,  so,  a  recital  is  usually  made,  to  explain  the  nature  of 


(a)  Cowp.  597. 

(6)  Cro.  E.  362,  756,  769;  2  B.  &P.  299;  Allen,  52;  Dyer,  196,  279. 
(c)  1  Roll.  873,  1.  5.  (cO  352,  (a).  (e)  352,  (a). 
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the  estate  of  the  grantor,  and  therefore  there  can  be  no  reason  for  assum- 
ing that  the  one  shall  be  regarded  as  estopping  the  grantor  from  denying 
his  seisin,  any  more  than  the  other.  In  this  deed,  there  is  moreover  a 
warranty  of  title,  and  it  seems  that  this  is  considered  as  equivalent  to  a 
recital.  In  Co.  Lit.  446,  it  is  stated  that  "no  right  passeth  by  a  release, 
but  the  right  that  the  releasor  hath  at  the  time  of  the  release.  For  if 
there  be  father  and  son,  and  the  father  be  disseised,  and  the  son  (living 
the  father)  releaseth  by  his  deed  to  the  disseisor,  all  the  right  which  he 
hath  or  may  have  in  the  same  tenements,  without  release  of  warranty, 
&c.,  and  after  the  father  dieth,  he  the  son  may  lawfully  enter  upon  the 
possession  of  the  disseisor;"  from  which  it  may  be  clearly  inferred,  that  if 
a  release  contains,  like  this  deed,  a  warranty  of  title,  it  estops  the  grantor 
from  denying  that  he  had  at  the  time  of  the  execution  of  the  instrument 
the  estate  warranted  to  the  grantee.  Considering  that  a  grantor  is 
estopped  as  well  by  a  deed  poll  as  by  an  indenture,  and  by  a  bargain  and 
sale  as  by  a  release  or  other  deed,  and  that  therefore  Knapp  would  be 
estopped  from  denying  that  he  was  seised  in  fee  when  he  executed  the 
deed  to  Wood,  I  will  next  consider  what  estate  Wood  had  when  he 
conveyed  to  McLean  and  McMillan,  and  also  the  estate  acquired  by 
them  under  their  deed.  Knapp  having  no  legal  interest  in  the  premises 
in  1800,  his  deed  operating  merely  by  estoppel.  Wood  acquired  under  it 
an  estate  in  fee  in  1803,  when  the  letters  patent  issued  to  Knapp.  In 
Doe  Christmas  v.  01iver,(a)  Bailey,  J.  says  "  that  a  fine  by  a  contingent 
remainder-man,  though  it  operates  by  estoppel,  does  not  operate  by  estoppel 
only ;  but  that  it  has  an  ulterior  operation  when  the  contingency  happens, 
that  the  estate  which  thus  becomes  vested,  feeds  the  estoppel,  and  that 
the  fine  operates  upon  that  estate  as  though  that  estate  had  been  vested 
in  the  cognizor  at  the  time  the  fine  was  levied ;"  and  he  cites  Rawlins' 
case(&)  to  shew,  that  when  a  party  is  concluded  by  estoppel,  the  interest 
which  he  subsequently  acquires  is  bound.  Now  Knapp  had  no  interest 
in  the  premises  when  he  executed  the  deed  to  Wood,  but  that  deed 
operated  by  way  of  conclusion ;  and  when  the  estate  came  to  him  after- 
wards, by  virtue  of  the  letters  patent  from  the  crown,  it  fed  the  estoppel, 
and  the  estate  by  estoppel  became  an  estate  in  interest,  and  of  the  same 
effect  as  if  he  had  acquired  it  before  he  conveyed  to  Wood.  Mr.  Kent, 
in  his  Commentaries, (c)  says,  "The  deed  which  creates  an  estoppel  to  the 
party  undertaking  to  convey  or  demise  real  estate,  when  he  held  nothing 
in  the  estate,  passes  an  interest  or  title  to  the  grantee  or  his  assignee  by 
way  of  estoppel,  from  the  moment  the  estate  comes  to  the  grantor ;  and 
in  support  of  this,  cites  Co.  Litt.  45  a.  47  b.  265  (a);  Bacon's  Ab.  Title, 
Leases,  O;  Preston  on  Conveyancing,  Vol.  2,  136,  139.  He  further  adds, 
"  the  estoppel  works  an  interest  in  the  land ;  an  ejectment  is  maintainable 
on  a  mere  estoppel ;  if  the  conveyance  be  with  warranty,  not  only  the 
subsequent  title  acquired  by  the  grantor  will  inure  by  estoppel  to  the 
benefit  of  the  grantee,  but  a  subsequent  purchaser  from  the  grantor  under 
the  after  acquired  title,  is  equally  estopped ;  and,  the  estoppel  runs  with 
the  land."(<^)  Although  in  this  case  the  defendant  takes  from  Phillips, 
who  also  holds  under  Knapp,  it  appears  to  me  to  be  unimportant  to  deter- 


(a)  10  B.  &  C.  181. 
(c)  Vol.  4,  p.  98. 


(b)  4  Co.  52. 
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mine  whether  the  defendant  is  bound  by  the  estoppel ;  because  if  the 
interest  acquired  by  Knapp  under  the  patent  inured  to  Wood  by  reason 
of  his  prior  deed,  it  gave  Wood  the  estate  in  fee,  which  he  could  convey 
to  McLean  and  McMillan  without  entry,  there  being  at  the  time  no  per- 
son in  actual  possession  of  the  lot ;  for  this  court  has  frequently  deter- 
mined, that  a  party  holding  under  a  deed  of  bargain  and  sale  may  main- 
tain trespass,  which  is  a  possessory  action,  and  therefore  he  can  convey 
the  estate ;  the  possession  going  with  the  legal  estate  where  there  is  no 
actual  or  visible  possession  in  another.  For  the  same  reasons,  the  deed 
of  bargain  and  sale  from  McLean  and  McMillan  to  Bowman  and  Smith, 
the  lessors  of  the  plaintiff,  was  effectual  to  convey  the  estate  to  them,  and 
therefore  they  are  entitled  to  recover  in  this  action. 

Hagerman,  J. — It  would  be  presumptuous  in  me  to  say  that  I  have 
adopted  the  conclusions  I  have  arrived  at,  and  upon  which  my  judgment 
is  based,  free  from  all  doubt  as  to  their  correctness  ;  the  difference  of 
opinion  which  prevails  among  my  learned  brothers,  and  the  able  manner 
in  which  they  have  sustained  their  views,  shows  how  much  may  reasonably 
be  said  on  both  sides,  and  sufficiently  evinces  the  difficulty  of  coming  to 
a  determination  altogether  satisfactory  on  the  important  questions  raised 
for  the  decision  of  the  court ;  but  believing  that  certain  admitted  prin- 
ciples are  opposed  to  the  plaintiff's  right  to  recover  in  this  action,  I  have 
no  alternative  but  to  pronounce  a  judgment  to  that  effect.  As  a  first 
proposition,  it  will  not  I  apprehend  be  disputed,  that  it  is  the  nature  of  a 
bargain  and  sale  to  pass  no  more  than  the  grantor  lawfully  may  pass,  and 
that  it  is  requisite  that  the  person  who  affects  to  make  a  transfer  of  any 
real  estate  by  that  mode  of  conveyance^  should  be  seised  of  the  lands 
intended  to  be  alienated.  There  must  be  a  seisin  in  the  bargainor^  and 
a  use  transferred  to  the  bargainee;  without  both  these  exist  at  the  time  of 
the  execution  of  the  conveyance^  there  is  nothing  for  the  statute  to  attach 
upon,  and  the  deed  as  a  conveyance  is  void.(a)  In  the  case  before  us, 
the  deed  relied  on  as  the  foundation  of  the  plaintiff's  right  to  recover,  is 
precisely  of  the  description  which,  by  the  authorities  I  have  cited,  is 
declared  to  be  invalid  as  a  conveyance.  It  is  admitted,  that  at  the  time 
it  was  executed,  Knapp,  the  grantor,  had  no  legal  estate  whatever  in  the 
property  he  affected  to  convey ;  neither  was  he  in  possession  of  it  or  any 
part  of  it ;  and  never,  so  far  as  we  are  informed,  had  exercised  any  acts 
of  ownership  over  it.  The  title  to  the  lot  was  in  the  crown,  and  it  is 
probable  at  least  that  it  was  in  a  state  of  nature,  unoccupied  by  any  one ; 
neither  did  Knapp's  grantee  under  his  first  deed,  or  his  assignees  at  any 
time,  enter  upon  it.  The  first  occupant  was  the  party  who  was  the 
second  purchaser  from  Knapp,  (Phillips),  or  his  assignee,  the  defendant ; 
such  second  deed  having  been  executed  by  Knapp  after  he  had  acquired 
title  by  grant  from  the  crown,  and  who  then,  for  the  first  time,  had  any 
right  to  convey.  But  it  is  argued,  that  although  the  first  deed  may  not 
have  been  valid  as  a  conveyance  of  the  estate^  inasmuch  as  the  grantor  was 
not  seised ;  yet  it  is  insisted  that  by  reason  of  the  covenant  of  warranty 
contained  in  it,  the  covenantor,  and  aU  who  claim  under  him,  are  estopped 


(a)  1  Rep.  126;  3  Wood's  Conveyancing,  sec.  24;  2  Black.  Com.  311-338; 
Coke  Litt.  sec.  66;  1  Vent.  10-55;  1  Lev.  271;  Cro.  Eliz.  446-483;  Feame, 
C.  R.  246;  Shep.  Touch.  222. 
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from  denying  the  covenantee's  right  to  the  possession  at  the  time  it  was 
executed.  It  seems  to  me  that  if  this  opinion  be  sustained,  the  spirit 
and  design  of  the  statute  of  uses  would  be  set  aside;  and  that  such 
a  decision  would  be  directly  at  variance  with  the  authorities  I  have  cited 
and  many  others.  To  entitle  a  party  to  recover  in  ejectment,  he  must 
shew  a  legal  title  to  the  use,  or  in  other  words,  the  possession.  The 
statute  provides  that  this  cannot  be  conveyed  by  any  one  who  is  not 
himself  personally  seised ;  so  that  in  this  case,  if  the  plaintiff  should 
recover,  it  would  not  be  because  he  had  any  legal  title,  but  because  there 
is  a  covenant  in  the  first  deed — that  from  Knapp  to  Wood,  warranting 
the  possession  to  him  and  his  assigns — -a  covenant  which,  in  my  judg- 
ment is  and  can  be  nothing  more  than  a  personal  covenant;  not  a 
covenant  attaching  to  and  running  with  the  land,  in  a  case  like  the 
present ;  indeed  there  seems  an  obvious  inconsistency  in  saying  that  a 
covenant  runs  with  land,  when  land  has  neither  been  conveyed  or  by  any 
means  transferred  into  actual  possession.  Among  the  numerous  cases 
cited  in  opposition  to  this  view  of  the  question,  that  of  Bensley  v.  Bur- 
den, (a)  is  much  relied  on ;  and  it  certainly  is  the  most  plainly  applicable 
as  an  authority,  that  "where  a  man  by  indenture  represents  himself  as  the 
owner  of  land,  and  affects  to  convey  it  for  valuable  consideration,  having 
at  the  time  no  possession  or  interest  in  the  estate,  and  where  therefore 
nothing  can  pass,  whatever  may  be  the  nature  of  the  conveyance,  but 
afterwards  acquires  an  interest  in  the  estate,  he  is  estopped  in  respect  of 
the  solemnity/  of  the  instrument,  as  against  the  other  party  ta  the  indenture, 
from  saying  that  he  had  not  such  interest  at  the  time  of  its  execution." 
And  the  Vice  Chancellor,  who  gave  judgment,  adds,  that  "  Estoppel  runs 
with  the  land,  and  binds  not  only  the  party  (covenantor),  but  all  who 
claim  under  him"  The  latter  part  of  the  Vice  Chancellor's  opinion,  how- 
ever, is  strongly  objected  to,  as  inconsistent  with  other  authorities ;  and 
Sir  Edward  Sugden,  who  was  counsel  for  the  plaintiff"  in  the  case,  in  his 
Treatise  on  Vendors  and  Purchasers,  (a  book  greatly  esteemed  by  the 
profession)  at  pages  423  and  430,  Vol.  iii.,  distinctly  states  that  it  is 
erroneous,  and  that  it  had  been  over-ruled  in  Right  ex  dem.  Jeffreys  v. 
Bucknell.(&)  And  upon  reference  to  that  case,  we  find  Lord  Chief  Jus- 
tice Tenterden,  in  pronouncing  the  judgment  of  the  court,  using  this  very 
plain  language :  "  We  are  of  opinion  that  the  release  whereby  T.  Jarvis 
granted,  bargained,  sold,  aliened,  remised,  released,  &c.  the  premises,  does 
not  by  mere  force  of  these  words,  amount  to  an  estoppel,"  as  between  ( even ) 
the  parties  to  the  deed.  And  his  lordship  cites  Littleton,  sec.  446,  and 
Wyvils'  case.  Hob.  45,  and  Perk.  sec.  65,  as  authority  to  the  effect  that 
where  a  son  and  heir  joins  in  a  grant  in  the  lifetime  of  his  father,  while  he 
has  neither  possession  nor  right  in  the  matter  granted,  the  grant  is  utterly 
void,  and  nothing  passes.  It  is  true  that  the  case  of  Right  v.  Bucknell 
was  decided  on  other  grounds  than  those  thus  broadly  stated,  as  has  been 
pointed  out  by  his  lordship  the  Chief  Justice,  in  his  very  able  judgment 
just  delivered;  but  I  do  not  collect  from  Lord  Tenterden's  recorded 
opinion  that  the  court  would  have  admitted  any  conclusion  less  compre- 
hensive than  the  one  arrived  at  in  the  case  cited  from  Hobert  in  a  case 
like  the  present.    But  wc  are  not  without  even  a  more  modern  authority 


(a)  2  Sim.  &  St.  519. 
21 


(b)  2  Bam.&  Adol.  278. 
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in  support  of  the  view  I  have  adopted,  and  one  that  is,  as  it  seems  to  mc, 
in  all  respects  similar  in  principle  to  the  present.  The  case  I  allude  to, 
is  that  of  Doe  ex  Oliver  v.  Powell  and  Pynn,  3  N.  &  M.  616  ;  1  A.  &  E. 
531,  and  in  which  the  facts  were  as  follows  :  Certain  premises  were  con- 
veyed by  The  Tredegar  Wharf  Company^  in  1818,  to  a  person  named 
Pope,  who  afterwards  became  a  bankrupt,  and  whose  assignees  conveyed 
to  the  lessor  of  the  plaintiffs.  The  defendants,  who  were  in  possession, 
claimed  title  under  conveyance  made  in  1824,  by  the  same  company^  and 
at  the  trial  offered  to  prove,  that  when  the  company  executed  the  first 
conveyance  in  1818,  they  were  not  seised  of  the  property,  and  therefore 
could  not  convey  any  legal  estate.  The  learned  judge  rejected  this  evi- 
dence, ruling  precisely  as  is  contended  for  by  the  plaintiff  in  this  suit, 
that  the  defendants  could  not  impeach  the  title  of  the  party  under  whom 
they  themselves  claimed;  but  the  Court  of  Queen's  Bench  determined 
otherwise,  and  set  aside  the  verdict,  deciding  that  it  was  competent  to 
the  defendants  to  prove  that  the  company  had  no  title  when  they  executed 
their  first  conveyance.  It  will  scarcely  be  denied,  I  think,  that  this  case 
if  admitted  to  be  law,  (and  I  can  discover  no  reason  for  disputing  it),  is 
decisive  of  the  one  before  us,  and  is  express  authority  against  the  plaintiff's 
right  to  recover.  There,  as  here,  the  defendants  were  in  possession  under 
the  legal  conveyances  of  the  estate,  and  they  could  not  be  dispossessed 
by  a  party  who  sought  to  recover  upon  an  instrument  that  gave  him  no 
legal  title  to  the  property.  But  besides  the  doubt  attached  to  the  opinion 
expressed  by  a  single  judge  in  Bensley  v.  Burden,  upon  the  general  ques- 
tion of  estoppel,  it  must  not  be  overlooked,  that  it  is  a  case  in  its  facts 
and  circumstances  so  different  from  the  present,  that  I  think  it  ought  not 
greatly  to  influence,  much  less  govern,  us  in  our  judgment.  In  that  case, 
the  defendant  had  by  his  own  deed  admitted  the  title  relied  upon  by  the 
plaintiff,  and  covenanted  to  come  in  under  him ;  notwithstanding  which, 
he  afterwards  not  only  endeavoured  to  set  aside  the  prior  title,  but  his 
own  covenant,  in  which  it  was  recognized.  I  can  well  understand  that 
powerful  and  perhaps  unanswerable  arguments  may  be  adduced  against 
such  an  attempt ;  but  to  make  this  case  like  it,  we  are  to  suppose  that 
Knapp,  when  he  had  no  legal  title  or  possession,  executed  two  convey- 
ances (at  different  periods  to  different  persons)  by  indenture  of  lease  and 
release,  creating  a  charge  upon  the  land ;  the  second  reciting  the  first, 
and  thereby  recognizing  its  validity.  We  are  then  to  suppose  the  grantee 
in  the  second  conveyance  obtained  an  absolute  transfer  of  the  estate  to 
himself  from  Knapp,  after  the  patent  had  issued  to  him,  and  not  regarding 
or  in  any  way  noticing  the  recitals  and  admissions  contained  in  his  own 
prior  indenture,  endeavoured  to  annul  and  set  it  aside.  I  should  be  very 
unwilling  to  say  that  conduct  so  fraudulent  would  succeed,  or  that  the 
one  party  would  not  be  estopped  from  denying  his  own  deed,  reciting  and 
recognizing  the  claim  of  the  other.  In  such  case  it  might  be  said  that 
there  was  privity  of  contract  and  privity  of  estate^  (both  of  which  are  essen- 
tial to  estoppel,)  and  that  the  covenants  and  recitals  in  the  second  inden- 
ture, were  covenants  and  recitals  running  with  and  attaching  to  the  land, 
as  between  the  respective  parties  named  in  it.  And  I  think  the  judgment 
in  Bensley  v.  Burden  was  not  intended  to  establish  more  than  this.  But 
the  case  is  different  when  a  party,  after  obtaining  a  legal  right,  conveys 
to  a  stranger^  lands  to  which  before  he  had  any  legal  right  or  title  what- 
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ever,  he  had  conveyed  to  others,  who  had  not  gone  into  possession.  As 
between  these  respective  covenantees^  there  is  no  privity  either  of  covenant 
or  estate.  The  latter  takes  an  estate  created  since  the  execution  of  the 
conveyance  to  the  former,  who  took  no  estate  or  interest,  for  none  existed 
in  the  covenantor;  and  even  if  at  the  time  the  first  conveyance  was 
executed,  the  covenantor  had  an  equitable  estate,  such  conveyance,  unac- 
companied by  possession,  could  not,  as  it  seems  to  me,  annul  the  grant  of 
the  legal  estate,  when  conveyed  to  a  stranger.  The  interest  conveyed 
would  not  in  such  case  be  the  same^  and  therefore  there  can  he  no  privity 
of  estate ;  and  the  covenants  in  the  first  conveyance  not  running  with  the 
land,  since  no  land  was  conveyed  or  possession  transferred,  are  merely 
personal  covenants,  to  be  sued  upon  as  such. (a)  I  may  remark  here, 
that  it  is  said  to  be  a  test  of  the  validity  of  a  deed  of  bargain  and  sale, 
that  the  bargainee  acquires  such  a  (fictitious)  possession  or  seisin,  by 
reason  that  the  use  is  vested  in  him,  that  without  actual  entry  on  the  land, 
he  may  bring  trespass  against  a  trespasser.  (6)  But  in  the  present  case, 
until  Wood  gained  actual  possession  of  the  land  in  dispute,  it  would,  I 
apprehend,  not  have  been  in  his  power  to  maintain  such  an  action  against 
any  stranger  who  might  have  entered  upon  the  land  and  cut  and  carried 
away  the  timber  growing  upon  it.  And  the  question  presents  itself  here, 
whether  the  defendant  was  required  to  produce  any  evidence  of  title: 
whether  he  might  not  have  successfully  resisted  this  action  by  shewing 
that  Wood's  deed  conveyed  to  him  no  estate,  and  therefore  no  right  of 
entry  to  him  or  his  assignees  ;  and  if  so,  is  the  defendant  to  be  considered 
in  a  worse  position  by  producing  a  conveyance  that  undeniably  vests  the 
legal  estate,  and  as  a  consequence,  the  use  and  right  of  possession  in  him  ? 
I  cannot  think  so.  I  do  not  wish  it  to  be  understood  that  I  give  any 
opinion  that  would  affect  this  case,  if  the  party  to  whom  the  first  convey- 
ance was  made  had  gone  into  possession,  and  the  attempt  were  to  eject 
him  by  the  grantee  of  the  crown,  after  obtaining  his  patent,  or  by  any 
subsequent  assignee  or  purchaser  under  him.  In  the  first  case,  the  law 
of  estoppel  would  probably  be  found  to  apply;  and  in  the  second,  the 
statutes  forbidding  the  purchase  of  pretended  titles  to  land,  would  very 
likely  invalidate  the  conveyance.  These  however  are  cases  that  must  be 
adjudicated  upon  as  they  arise.  In  the  present  instance,  I  am  of  opinion 
upon  the  foregoing  grounds,  that  judgment  should  be  for  the  defendant, 
independently  of  any  consideration  that  may  arise  from  the  operation  of 
the  statute  of  limitations.  But  there  is  a  further  consideration  which  in 
my  opinion  would  be  conclusive  against  the  plaintiff  in  this  case,  and 
which  has  been  adverted  to  by  his  lordship  the  Chief  Justice,  namely,  that 
it  must  be  regarded  as  most  unreasonable  and  as  I  think  against  all  law, 
that  any  agreement,  covenant  or  conveyance,  entered  into  between  two 
persons  for  the  disposal  of  the  Queen's  domain,  in  the  occupation  of 
neither  of  them,  and  which  it  must  have  been  known  to  both,  it  was 
unlawful  for  them  to  interfere  with,  could  attach  to  the  land,  or  at  any 
time  constitute  a  legal  title,  or  give  a  right  of  occupation  either  to  the 
grantee  or  any  one  claiming  under  him.    It  is  said  that  Knapp  had  the 


(a)  Pitt  V.  Williams,  5  Add.  &  Ellis,  885;  3  Term  R.  678;  1  H.  B.  562;  7 
Sim.  529;  4  Ves.  p.  3  70;  2  Sug.  V.  &  P.  484-5. 

(6)  6  Rep.  68,a-b;  5  Rep.  112-113-6;  1  Vent.  361. 
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promise  of  a  grant  from  the  crown,  before  he  made  his  first  conveyance, 
but  this  is  not  proved ;  and  if  it  had  been,  it  would  have  been  of  no  legal 
effect  until  it  was  confirmed,  and  might  have  been  revoked  without  notice, 
at  any  time. 

[The  case  of  Bensley  v.  Burden,  on  appeal,  mentioned  in  the  judgment 
in  this  case,  has  never  been  published  in  England,  and  we  now  append 
it  from  the  manuscript  note,  obtained  by  the  Chief  Justice  from  Mr. 
Russell,  the  Chancery  Reporter,  (a)] 


(a)  Bensley  v.  Burden. — By  indenture  of  lease  and  release  of  the  27th  and 
28th  of  February,  1803,  the  release  being  made  between  Francis  Tweeddell,  the 
younger,  of  the  first,  John  White,  of  the  second  part,  and  Peter  Pabourdin  and 
Gilbert  Pabourdin,  of  the  third  part;  after  reciting  that  Francis  Tweeddell,  the 
younger,  was,  under  and  by  virtue  of  the  last  will  of  John  Ausley,  seised  and 
possessed  of,  or  well  and  sufficiently  entitled  unto,  the  messuages,  lands  and 
hereditaments  thereinafter  particularly  described,  in  reversion  or  remainder 
expectant,  and  to  take  effect  upon  the  decease  or  other  sooner  determination  of 
the  life  estate  or  life  interest  of  Francis  Tweeddell,  the  elder.  Francis  TweeddeU, 
the  younger,  in  consideration  of  £2,200,  granted  to  White  an  annuity  of  £264, 
during  the  lives  of  five  persons,  and  the  survivor  of  them;  and  he  granted, 
bargained,  sold  and  released  to  Peter  Pabourdin  and  Gabriel  Pabourdin,  and 
their  heirs,  "  all  that  the  reversion  and  remainder  in  fee  expectant,  and  to  take 
effect  upon  the  decease  or  sooner  determination  of  the  estate  for  life  of  Francis 
Tweeddell,  the  elder,  and  all  other,  the  contingent  and  reversionary  estate,  title 
and  interest  of  him,  Francis  Tweeddell  the  younger,  of  and  in  the  estates  therein 
described,  upon  certain  trusts  for  securing  the  annuity.  In  the  release,  there 
were  also  covenants  of  Francis  TweeddeU,  the  younger,  that  he  was  seised  of  the 
reversion  for  an  indefinite  estate  of  inheritance,  and  that  he  would  do  all  farther 
acts  that  might  be  necessary  for  better  assuring  the  hereditaments  to  Peter 
Pabourdin  and  Gabriel  Pabourdin,  and  their  heirs.  At  this  time  Francis  Tweed- 
dell, the  younger,  had  no  interest  in  the  estates  which  he  thus  affected  to  convey, 
the  fee  simple  being  at  the  absolute  disposal  of  his  father.  In  1805,  the  father 
died,  having  demised  some  of  the  lands  to  Heming  and  Thompson,  for  a  term 
of  2000  years,  upon  trust,  to  pay  two  annuities,  and  subject  thereto,  and  to  the 
trusts  thereof  to  Francis  Tweeddell,  the  younger,  during  his  life,  with  remainder 
over.  Francis  Tweeddell,  after  the  death  of  his  father,  conveyed  his  life  interest 
in  the  devised  lands  to  Burden,  upon  trust  to  sell  the  same,  and  to  apply  the 
proceeds  in  discharge  of  a  debt  due  in  respect  of  an  annuity  which  he  had  granted 
to  Burden  in  1804.  The  bill  was  filed  by  White's  assignees,  praying  that  it 
might  be  declared  that  the  life  interest  of  Tweeddell  was  chargeable  with  the 
annuity  granted  to  White,  subject  to  the  term  of  2000  years,  and  that  the  con- 
veyance of  the  life  estate  to  Burden  was  void  as  against  the  plaintiffs,  or  was 
subject  to  White's  annuity,  that  Burden  might  be  decreed  to  join  with  all  neces- 
sary parties  in  executing  proper  deeds  for  charging  TweeddeU 's  life  interest  with 
the  annuity,  and  for  conveying  the  lands  during  Tweeddell's  life  to  the  Pabour- 
dins  upon  trust,  to  secure  the  payment  of  it ;  that  certain  accounts  might  be  taken, 
and  that  a  receiver  might  be  appointed.  Heming  and  Thompson  were  not  par- 
ties to  the  suit,  and  the  answer  stated  that  the  trust  of  the  term  for  2000  years 
was  not  satisfied.  At  the  hearing,  the  Vice  Chancellor  dismissed  the  bill,  on  the 
ground  that  the  release  of  the  28th  of  February,  1803,  operated  by  way  of 
estoppel,  so  that  White's  assignees  would  have  the  full  benefit  of  it  at  law  against 
all  who  claimed  under  Francis  Tweeddell,  and  there  was  therefore  no  reason  for 
the  interposition  of  a  court  of  equity.  The  plaintiff  appealed.  The  SoHcitor- 
General  and  Mr.  Cooper  for  the  appellant. — It  is  not  necessary  to  enter  into  the 
question  of  estoppel,  for  the  existence  of  the  term  for  2000  years  would  render  it 
impossible  for  the  plaintiffs  to  assert  their  right  at  law,  even  if  they  had  as  against 
Burden  a  good  title,  if  they  were  to  bring  an  ejectment  they  would  necessarily 
fail,  the  plaintiff  can  take  only  subject  to  the  trusts  of  the  term  of  2000  years, 
and  it  is  only  by  the  interposition  of  this  court  that  the  rents  of  the  estate  after 
these  trusts  are  satisfied,  can  be  applied  according  to  the  just  priorities  of  the 
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Murphy  v.  Burnham. 

It  is  no  ground  of  special  demurrer,  that  in  the  commencement  of  his  declara' 
tion  the  plaintiff  appears  in  person,  and  the  declaration  is  signed  at  the  con- 
clusion by  a  party  as  his  attorney;  nor  is  it  any  ground  of  demurrer,  that  a 
declaration  has  no  date,  as  required  by  the  new  rules. 

If  a  declaration  is  drawn  up  in  a  slovenly  and  careless  style,  the  court,  although 
expressing  an  opinion  in  favour  of  the  plaintiff,  on  demurrer,  will  frequently 
direct  him  to  amend  without  costs. 

The  plaintiff  declares  in  case  as  follows :  Thomas  Murphy  complains 
of  Elias  Burnham,  Gentleman,  one  of  the  attornies  of  the  court  of  our 


parties.  In  fact,  however,  a  release  does  not  work  as  an  estoppel,  (Littleton,  in 
section  446,  says,  "  no  right  passes  by  a  release  but  the  right  which  the  releasor 
hath  at  the  time  of  the  release  made.  For  if  there  be  father  and  son,  and  the 
father  be  disseised,  and  the  son  (living  his  father)  releaseth  by  his  deed  to  the 
disseisor  all  the  right  which  he  hath  or  may  have  in  the  same  tenement,  without 
clause  of  warranties,  &c.,  and  after  the  father  dieth,  &c.,  the  son  may  lawfully 
enter  upon  the  possession  of  the  disseisor;  for  he  had  no  right  in  the  land  in 
his  father's  life,  but  the  right  descended  to  him  after  the  release  made  by  the 
death  of  his  father") ;  and  the  Commentary  of  Lord  Coke  is  to  the  same  effect. 
(265  b.)  So  in  Sir  Marmaduke  Wyvil's  case,  (Hobart  45),  "Tenant  in  tail  of 
an  advowson  and  his  son  and  heir  joined  in  a  grant  of  the  next  avoidance. 
Tenant  in  tail  died,  and  it  was  adjudged  that  the  grant  was  utterly  void  against 
the  son  and  heir  that  joined  in  the  grant,  because  he  had  nothing  in  the  advow- 
son neither  in  possession  or  right,  nor  in  actual  possibility  at  the  time  of  the 
grant."  The  principle  has  been  recognized  in  other  cases. — Edwards  v.  Rogers, 
(Sir  W.  Jones,  459);  Goodtitle  v.  Moore,  (3  T.  R.  365);  Wright  v.  Wright,  (1 
Ves.  Sen.  410).  Text  books  of  authority  expound  the  doctrine  in  the  same 
way. — Preston  on  Abstracts,  vol.  2,  p.  — ;  Preston  on  Conveyancing,  vol.  1,  p. 
301.  Mr.  Bickersteith,  Mr.  Preston,  and  Mr.  Ellison,  contra. — The  section 
cited  from  Littleton,  is  to  be  understood  as  referring  to  the  case  of  a  mere 
release  which  does  not  contain  any  averment  that  the  party  who  releases  has  any 
right.  A  party  may  release  a  right  without  averring  that  he  has  a  right;  and 
in  such  a  case  he  will  not  be  estopped  by  the  release.  But  if  he  avers  that  he 
has  an  estate  in  land,  and  affects  to  convey  that  estate  by  release,  he  is  estopped 
from  saying  that  the  estate  did  not  thereby  pass.  Lord  Coke,  (Litt.  352,  a.  b.), 
in  treating  of  the  doctrine  of  estoppel,  states  that  estoppel  may  be  wrought  by 
matter  in  writing,  as  by  deed  indented."  And  he  makes  no  distinction  between 
the  indenture  of  release  and  an  indenture  of  any  other  kind.  Burden  therefore 
is  estopped  from  setting  up  any  title  adverse  to  that  of  the  plaintiff ;  he  cannot 
set  up  the  term  of  2000  years,  any  more  than  he  could  set  up  the  life  estate  which 
Francis  Tweeddell  the  younger  conveyed  to  him.  Lord  Chancellor.— It  is 
unnecessary  to  repeat  the  particular  facts  of  this  case,  because  they  are  accurately 
stated  in  the  judgment  of  the  Vice  Chancellor.  The  principal  question  which 
was  argued  both  in  the  court  below  and  before  me,  was,  whether  the  deed  of  the 
28th  of  February,  1803,  operated  by  way  of  estoppel ;  for  if  it  did  so  operate,  it 
was  contended  on  behalf  of  the  defendants,  and  the  Vice  Chancellor  so  decided. 
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Lady  the  now  Queen,  before  the  Queen  herself,  being  present  here  in  court 
in  his  own  person,  of  a  plea  of  trespass  on  the  case.  For  that  whereas  the 
defendant  on  the  8th  day  of  May,  in  the  year  of  our  Lord  1845,  not  then 
having  any  reason  or  reasonable  or  probable  cause  for  suspecting  or 
believing  that  the  plaintiff  had  parted  with  his  property,  or  made  any 
secret  or  fraudulent  conveyance  thereof,  in  order  to  prevent  its  being 
taken  in  execution,  but  wrongfully  and  unjustly  contriving  and  intending 
to  imprison,  harass,  oppress  and  injure  the  plaintiff,  falsely,  maliciously 
and  vexatiously  made  a  certain  affidavit,  sworn  at  Peterborough,  in  the 
Colborne  District  aforesaid,  on  the  day  and  year  aforesaid,  before  one 


that  the  relief  prayed  by  the  plaintiffs  was  altogether  unnecessary,  as  they  were 
already  in  as  good  a  situation  as  they  would  be  in  if  they  had  the  decree  which 
they  sought.  The  deed  of  February,  1803,  recites  that  Francis  Tweeddell  the 
younger  was  subject  to  the  life  estate  of  his  father,  seised  or  possessed  of  or  well 
entitled  to  the  lands  and  hereditaments  thereinafter  mentioned,  in  reversion  or 
remainder;  importing  of  course  a  seisin  in  fee.  This  remainder  he  grants  and 
releases,  and  he  covenants  that  he  is  seised  of  it  for  an  indefeasible  estate  of 
inheritance.  It  is  said  that  the  recitals  of  a  deed  cannot  operate  by  way  of 
estoppel.  But  the  distinction  which  has  always  been  taken,  is  this,  that  a 
general  recital  will  not  operate  as  an  estoppel,  whereas,  the  recital  of  a  particular 
fact  will  have  that  effect.  The  law  was  so  laid  down  by  Lord  Holt,  in  Saltern  v. 
Ridley,  (Shower  59),  where  his  words  are,  "  a  general  recital  is  not  an  estoppel, 
but  a  recital  of  a  particular  fact  is  so."  The  cases  on  the  subject  of  estoppel,  so 
far  as  they  relate  to  the  present  question,  are  collected  in  Viner's  Abridgement, 
Title  Estoppel,  (M.);  and  it  is  therefore  not  necessary  to  repeat  them  in  detail. 
I  shall  refer  only  to  one  case:  Newton  v.  Weeks,  (Vin.  Ab.  Estoppel,  M.  p.  16), 
which  was  decided  in  the  reign  of  Charles  L  By  Indenture  between  A.  and  B. 
reciting  that  A.  was  seised  in  fee  of  certain  lands,  A.  in  consideration  of  a 
marriage  to  be  had  between  her  son  and  B.,  grants  a  rent  charge  out  of  these 
lands  to  B.,  to  begin  after  the  death  of  her  son,  and  covenants  to  pay  it.  In  an 
action  against  A.  upon  this  covenant,  she  cannot  plead  she  had  nothing  in  the 
land  at  the  time  of  the  covenant,  but  that  a  stranger  was  seised  thereof.  Adjudged 
upon  demurrer,  for  the  plaintiff,  both  because  the  defendant  is  estopped  by  the 
deed,  and  the  covenant  extends  to  it  as  an  annuity."  There  the  recital  was, 
that  A  was  seised  in  fee  of  certain  lands,  and  in  consideration  of  a  marriage,  she 
granted  a  rent  charge  out  of  those  lands ;  and  she  was  held  to  be  estopped.  The 
recital  of  a  particular  fact  that  the  party  is  seised  in  fee,  operates  in  my  opinion 
by  way  of  estoppel.  If  that  be  so,  it  disposes  of  the  question,  which  was  mainly 
argued.  But  there  is  another  very  important  consideration  which  deserves 
further  enquiry.  A  title  by  estoppel  is  a  mere  negative  title,  and  it  involves  the 
party  who  is  to  rely  upon  it  in  many  niceties  and  intricacies  of  pleading,  when 
he  comes  to  enforce  his  right  in  a  court  of  common  law.  It  has  ftirther  also  this 
effect,  that  in  an  action  of  trespass,  or  action  of  ejectment,  brought  against  the 
party  in  possession,  the  defendant  may,  if  he  thinks  proper,  rely  upon  his  pos- 
session, and  then  there  is  thrown  upon  the  plaintiff,  the  party  claiming,  before 
he  can  avail  himself  of  the  benefit  of  his  estoppel,  the  necessity  of  proving  affir- 
matively that  the  defendant  is  in  possession  imder  the  grantor,  who  is  bound  by 
the  estoppel.  There  is  also  in  the  deed  of  February,  1803,  a  covenant  for  further 
assurance.  And  it  becomes  most  material  and  important  to  consider  the  point 
I  have  mentioned,  as  connected  with  the  covenant  for  further  assurance.  There- 
fore, before  I  finally  dispose  of  this  part  of  the  case,  having  given  my  judgment 
with  respect  to  the  question  of  estoppel,  upon  which  the  Vice  Chancellor  prin- 
cipally relied,  I  wish  to  have  the  points  to  which  I  have  now  adverted  argued 
by  one  counsel  on  a  side;  and  I  wish  them  also,  with  reference  to  the  jurisdic- 
tion of  this  court,  to  consider  at  the  same  time  the  operation  of  the  term  of  2000 
years,  which  is  not  an  outstanding  satisfied  term,  but  which  is  a  term  existing 
for  some  beneficial  purposes  for  the  parties  in  whose  favour  it  was  created." 

The  parties  entered  into  a  negociation  for  a  compromise,  in  consequence  of 
which,  there  was  no  further  argument  in  the  case. 
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Ivan  o'Bierne,  then  and  there  being  a  commissioner  for  taking  affidavits  in 
her  Majesty's  Court  of  Queen's  Bench,  in  and  for  that  part  of  the  pro- 
vince of  Canada  formerly  called  Upper  Canada,  in  the  Colborne  District 
aforesaid,  whereby  the  defendant  deposed  and  made  oath,  and  swore  upon 
the  Holy  Evangelists  that  he,  the  defendant,  had  reason  to  believe  that  the 
plaintiff  had  parted  with  his  property,  or  made  some  secret  or  fraudulent 
conveyance  thereof,  in  order  to  prevent  its  being  taken  in  execution  ;  and 
afterwards,  on  the  10th  day  of  May,  in  the  year  aforesaid,  he  the  defend- 
ant, not  then  having  any  reason  or  reasonable  or  probable  cause  for 
suspecting  or  believing  as  aforesaid,  but  contriving  and  intending  as 
aforesaid,  did  falsely  and  maliciously,  by  virtue  of  the  said  affidavit,  upon 
a  judgment  theretofore  recovered  by  the  said  defendant,  in  the  said  court 
of  our  said  Lady  the  Queen,  against  the  said  plaintiff,  cause  and  procure 
to  be  sued  and  prosecuted  out  of  the  court  of  our  said  Lady  the  Queen, 
before  the  Queen  herself  at  Toronto,  a  certain  writ  of  our  said  Lady  the 
Queen,  called  a  writ  of  capias  ad  satisfaciendum,  founded  on  the  judg- 
ment aforesaid,  at  the  suit  of  the  defendant  against  the  plaintiff,  directed 
to  the  sheriff  of  the  Colborne  District  aforesaid,  by  which  said  writ 
our  said  Lady  the  Queen  commanded  the  said  sheriff  that  he  should 
take  the  plaintiff,  if  he  should  be  found  in  his  district,  and  him 
safely  keep,  so  that  he  might  have  his  body  before  our  said  lady  the 
Queen  at  Toronto  on  the  last  day  of  Trinity  Term  then  next,  to  satisfy 
the  defendant  in  the  sum  of  52/.  7*.  lOd,  which,  in  the  court  of  our  said 
lady  the  Queen  before  the  Queen  herself,  at  Toronto,  was  awarded  to 
the  defendant  for  his  damages  which  he  had  sustained,  as  well  on  occasion 
of  not  performing  certain  promises  and  undertakings  made  by  the  plaintiff 
to  the  defendant,  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  the  plaintiff  was  convicted  as  appears  to 
her  said  Majesty,  of  record,  and  that  the  said  sheriff  should  have  then 
there  the  said  writ;  and  the  said  defendant  contriving,  and  wickedly  and 
maliciously  and  vexatiously  intending  as  aforesaid,  afterwards,  and  before 
the  delivery  of  the  said  writ  to  the  said  sheriff,  on  the  1 0th  day  of  May 
in  the  year  aforesaid,  falsely,  m^aliciously  and  vexatiously,  and  without 
having  any  reason  or  reasonable  or  probable  cause  for  suspecting  or 
believing  that  the  plaintiff  had  parted  with  his  property,  or  made  any 
secret  or  fraudulent  conveyance  thereof,  in  order  to  prevent  its  being 
taken  in  execution,  caused  and  procured  the  said  writ  to  be,  and  the 
same  was  then  and  there  endorsed  with  a  direction  to  the  said  sheriff  to 
levy  thereon  the  sum  of  491.  Os  2d.,  and  interest  from  the  2nd  day  of 
May,  in  the  year  of  our  Lord  1845,  ll.  Ss.  for  the  said  writ,  and  postages, 
and  his  the  said  sheriff's  fees,  and  being  so  marked  and  endorsed  as  afore- 
said, the  defendant,  afterwards,  and  before  the  said  return  thereof,  on 
the  2 1  st  day  of  May,  in  the  year  aforesaid,  contriving,  and  falsely  and 
maliciously  and  vexatiously  intending  as  aforesaid,  and  without  having 
any  reason  or  reasonable  or  probable  cause  for  suspecting  or  believing  that 
the  plaintiff  had  parted  with  his  property,  or  made  any  secret  or  fraudu- 
lent conveyance  thereof,  in  order  to  prevent  its  being  taken  in  execution, 
falsely,  wickedly,  maliciously  and  vexatiously  caused  the  plaintiff  to  be 
arrested  by  his  body,  under  and  by  virtue  of  the  said  writ,  and  to  be 
thereupon  imprisoned  and  kept  and  detained  in  prison  for  a  long  space 
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of  time,  to  wit,  for  the  space  of  eight  days,  then  next  following,  and  until 
the  plaintiff  afterwards,  to  wit,  on  the  29th  day  of  May  in  the  year  afore- 
said, in  order  to  procure  his  discharge  from  the  said  imprisonment,  had 
paid  and  satisfied  him,  the  defendant,  the  aforesaid  damages,  whereas  in 
truth  and  in  fact,  he,  the  defendant,  at  the  time  of  suing  forth  the  said 
writ,  and  of  the  said  arrest  and  imprisonment,  had  not  any  reason,  or 
reasonable  or  probable  cause  for  suspecting  or  believing  that  the  plaintiff 
had  parted  with  his  property,  or  made  any  secret  or  fraudulent  conveyance 
thereof  in  order  to  prevent  its  being  taken  in  execution,  by  means  of 
which  said  several  premises  the  plaintiff,  while  he  was  so  imprisoned  as 
aforesaid,  not  only  suffered  great  pain  of  body  and  mind,  and  was  greatly 
exposed  and  injured  in  his  credit  and  circumstances,  and  was  hindered 
and  prevented  from  performing  and  transacting  his  lawful  affairs  and 
business,  by  him  during  that  time  to  be  performed  and  transacted,  but 
was  also  forced  and  obliged  to  pay  and  expend  divers  sums  of  money,  in 
the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £20  of 
lawful  money  of  Canada,  in  and  about  the  obtaining  of  his  release  from 
the  said  arrest  and  imprisonment,  and  in  and  about  putting  in  bail  to  the 
limits  of  the  gaol  of  the  said  Colborne  District,  and  in  and  about  other 
the  premises,  and  hath  been  and  is,  by  means  of  the  premises,  otherwise 
greatly  injured  and  damnified,  to  the  damage  of  the  said  plaintiff  of  £200, 
and  therefore  he  prays  relief,  &c.  The  defendant  demurs  specially  for 
the  following  causes  : — that  the  said  bill  is  entitled  in  an  uncertain 
and  doubtful  manner,  and  does  not  state  or  set  forth  the  day  of  the 
month  and  year  in  which  the  same  was  filed  or  delivered,  or  any  other 
day  in  a  certain  and  distinct  manner,  but  purports  to  be  entitled  of  two 
distinct  and  different  years  of  the  reign  of  her  present  Majesty  the  now 
Queen.  And  further  that  it  does  not  certainly  appear  by  the  said  bill 
whether  the  plaintiff  sues  or  declares  or  complains  by  his  attorney  or  in 
person,  for  the  said  bill  states  in  its  commencement,  that  "  Thomas 
Murphy  complains,"  but  does  not  state  whether  he  complains  in  person 
or  by  his  attorney,  and  yet  the  said  bill  is  signed  by  one  George  B.  Hall, 
an  attorney  of  this  honourable  court,  as  attorney  for  the  plaintiff. 
Joinder  in  demurrer. 

Crooks^  in  support  of  the  demurrer. — The  plaintiff  in  entitling  his 
declaration  generally  of  the  term  according  to  the  old  practice,  has  violated 
one  of  the  new  rules,  which  requires  the  day  that  a  pleading  is  filed,  to  be 
inserted  at  the  commencement  of  the  pleading,  to  shew  the  true  date  ;  and 
the  declaration  is  therefore  open  to  this  exception  on  special  demurrer. 
It  is  also  bad  on  the  other  ground  pointed  out.  The  plaintiff  appears  in 
person  in  one  part  of  his  declaration,  and  in  another  part  by  his  attorney. 
This  is  uncertain  and  inconsistent,  and  a  violation  of  the  rules  of  good 
pleading. 

Dalton  for  the  plaintiff. — It  may  be  doubted  whether  the  new  rules 
apply  to  actions  against  privileged  persons,  as  to  the  entitling  of  a  hill, 
the  rule  evidently  being  intended  for  declarations^  and  subsequent  plead- 
ings; but  at  any  rate  the  omission  of  the  true  date  is  no  cause  of 
demurrer.  If  the  defendant  desired  to  object  to  the  entitling  of  the  term, 
he  should  have  applied  to  have  set  aside  the  bill  for  irregularity,  as  the 
fault  objected  to  is  a  matter  of  practice  and  not  an  eiTor  in  pleading. 


SIMPSON  V.  PRIVAT. 


265 


— Neal  V.  Richardson  (a).  The  other  ground  of  demurrer  is  equally- 
untenable  ;  the  same  point  was  taken  in  Dobson  v.  Heme  (&),  but  it  was 
not  supported. 

Robinson,  C.  J. — It  is  no  ground  of  demurrer  that  the  plaintiff  does  not 
state  whether  he  sues  in  person  or  by  attorney.  In  Dobson  v.  Herne  (c), 
it  was  made  a  ground  of  special  demurrer,  but  the  exception  was  aban- 
doned. 

When  the  plaintiff,  in  the  commencement  of  his  declaration,  declares 
without  stating  that  he  does  so  by  attorney,  we  must  consider  that  he  is 
suing  in  person.  When  we  find  the  signature  of  an  attorney  to  the 
declaration,  that  is,  to  be  sure,  inconsistent,  and  shews  that  he  has  declared 
by  attorney ;  but  it  is  not  a  repugnance  of  one  part  of  the  declaration  to 
another.  There  is  no  inconsistency  in  the  statement  of  the  cause  of 
action. 

Neither  is  it  any  ground  of  demurrer  that  the  plaintiff  gives  no  date 
to  his  declaration,  as  required  by  the  rule  of  court ;  or,  an  imperfect  date. 
It  is  an  irregularity  in  declaring,  not  a  defect  in  the  pleading. 

The  declaration,  however,  is  slovenly,  and  ought  to  be  amended,  which 
it  may  be,  without  costs. 

Leave  to  amend  without  costs. 


Simpson  v.  Privat. 

To  a  plea  of  the  statute  of  limitations,  in  assumpsit  on  a  promissory  note,  the 
plaintiff  replied,  that  at  the  time  the  cause  of  action  accrued,  he  was  resident 
in  Lower  Canada,  and  the  defendant  rejoined  that  he  also  was  resident  in 
Lower  Canada  at  that  time:  the  rejoinder  was  held  bad  on  demurrer. 

Assumpsit  on  promissory  note.  Plea,  statute  of  limitations.  Replication, 
that  at  the  time  the  cause  of  action  accrued,  the  plaintiff  was  resident  out 
of  the  jurisdiction  of  this  court,  and  within  the  Province  of  Lower  Canada, 
and  that  he  has  ever  since  continued  without  such  jurisdiction,  and  still 
remains,  and  is  resident  without  the  same.  Rejoinder,  that  at  the  time 
when,  &c.,  he  the  defendant  was  resident  within  the  Province  of  Lower 
Canada,  to  wit,  at  Montreal.    Special  demurrer,  and  joinder. 

Crooks^  in  support  of  the  demurrer. 

Brooks^  for  the  defendant. 

Robinson,  C.  J. — There  is  no  doubt  that  the  plaintiff  must  have  judg- 
ment on  this  demurrer.  The  case  of  Williams  v.  Jones,(<:?)  is  in  point, 
and  is  much  stronger  than  this  in  favour  of  the  plaintiff ;  for  there  it  was 
shewn,  that  in  Calcutta,  where  the  cause  of  action  accrued,  and  where  the 
plaintiff  and  defendant  both  resided  at  the  time,  the  action  was  barred  by 
lapse  of  time,  or  at  least  it  was  so  contended;  but  the  court  held  that, 
admitting  that  to  be,  yet,  as  the  debt  was  not  extinguished,  the  remedy 
could  not  be  barred  in  England,  (e) 

Judgment  for  plaintiff. 


(a)  2  Dowl.  89.     See  also  6  Jurist, 
(rf)  13  East.  239. 

2m 


no.     (b)  1  Bos.  &P.  367. 
(e)  See  10  B.  &  C.  912. 

VOL.  II. 


(c)  lb. 
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James  Scott  Howard  v.  George  Walton. 

In  an  action  by  a  treasurer  of  a  district,  under  the  Division  Court  Act,  against 
the  clerk  of  a  division  court  for  not  paying  over  monies  received  by  him,  it  is 
sufficient  to  declare  in  the  treasurer's  own  name  for  money  had  and  received 
by  the  defendant  to  the  use  of  the  plaintiff,  for  the  purposes  of  the  act. 

James  Scott  Howard,  the  Treasurer  of  the  Home  District,  under  and 
by  virtue  of  a  certain  act  of  Parliament  of  this  province,  passed  in  the 
fifth  year  of  the  reign  of  our  Sovereign  Lady  Queen  Victoria,  entitled, 
"An  act  to  repeal  the  laws  now  in  force  in  that  part  of  the  province  for- 
merly Upper  Canada,  for  the  recovery  of  small  debts,  and  to  make  other 
provisions  therefor,"  complains  of  George  Walton,  who  has  lately  been 
removed  from  the  office  of  clerk  of  the  Division  Court,  for  division 
number  one,  in  the  Home  District,  and  who,  to  wit,  on  the  1st  day  of 
February,  in  the  year  of  our  Lord  1845,  was  duly  served  with  a  notice 
signed  by  Robert  Easton  Burns,  Esquire,  then  and  now  Judge  of  the 
District  Court  of  the  Home  District,  as  such  judge,  and  by  the  plaintiff 
then  and  ever  since  being  treasurer  of  the  Home  District,  as  such 
treasurer,  whereby  the  said  defendant,  as  late  clerk  of  the  said  Division 
Court,  was  required  to  account  for  and  pay  over  to  the  said  treasurer, 
within  the  time  required  by  law,  all  such  suras  as  should  remain  in  his 
hands  of  monies  received  under  and  by  virtue  of  the  said  act,  but  who, 
although  twenty-one  days  after  the  said  service  of  such  notice  had  elapsed, 
long  before  the  commencement  of  this  suit,  neglected,  and  has  ever  since 
neglected  to  comply  with  such  notice  of  si  plea,  that  he  the  said  defendant 
render  unto  the  plaintiff  the  sum  of  500Z.,  which  he  owes  to  and  unjustly 
detains  from  him.    For  that  whereas  the  defendant  having  been  such  late 
clerk,  and  so  removed  as  aforesaid,  and  having  had  such  notice  as  afore- 
said, and  having  neglected  as  aforesaid,  heretofore,  to  wit,  on  the  1st  day 
of  June  in  the  year  aforesaid,  was  indebted  to  the  plaintiff  in  the  sum  of 
500Z.,  for  money  received  by  the  defendant  for  the  use  of  the  plaintiff  for 
the  purposes  of  the  said  act  of  parliament  hereinbefore  mentioned,  and  to 
be  paid  to  the  plaintiff  when  he  the  defendant  should  be  thereunto  after- 
wards requested,  whereby  and  by  reason  of  the  said  last  mentioned  sum 
of  money  being  and  remaining  wholly  unpaid,  an  action  hath  accrued  to  the 
plaintiff  to  demand  and  have  of  and  fi-om  the  defendant  the  said  last  men- 
tioned sum  of  5001. ;  yet  the  defendant,  although  often  requested  so  to 
do,  hath  not  as  yet  paid  the  said  sum  of  500/.,  above  demanded,  or  any 
part  thereof,  to  the  plaintiff ;  but  he  to  do  this  hath  hitherto  wholly 
refused,  and  still  refuses,  to  the  damage  of  the  plaintiff  of  501,  and 
therefore  he  brings  his  suit.    Special  demurrer,  because  it  is  not  shewn 
the  defendant  ever  was  clerk  of  the  Division  Court  in  the  declaration  men- 
tioned, or  that  he  was  removed  before  the  commencement  of  this  suit. 
That  it  is  not  shewn  Robert  Easton  Burns  was  Judge  of  the  Division 
Court  number  one ;  that  it  is  not  shewn  the  notice  therein  alleged  to 
have  been  given  to  the  defendant  was  signed  by  Robert  Easton  Burns,  as 
Judge  of  the  Division  Court ;  that  it  is  not  shewn  how  it  was  that  the 
defendant  had  notice,  whether  personal  or  otherwise;    that  it  is  not 
shewn  within  what  time  the  notice  required  the  defendant  to  account  and 
pay  over  the  monies  in  the  declaration  mentioned  ;  that  it  is  not  shewn 
that  any  monies  did  remain  in  the  defendant's  hands  to  be  accounted  for ; 
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that  there  is  no  positive  declaration  of  the  defendant's  being  indebted,  but 
only  a  recital  of  such  fact,  while  in  actions  of  debt  such  allegations  should 
be  positive  and  direct;  that  it  is  not  stated  the  sum  of  500Z.,  for  which 
the  plaintiff  professes  to  sue,  remains  in  the  defendant's  hands ;  that  it  is 
nowhere  alleged  the  plaintiff  sues,  or  that  the  defendant  was  or  is 
indebted  to  the  plaintiff,  as  treasurer  of  the  Home  District ;  that  it  is  not 
averred  the  plaintiff  received  any  monies  or  is  sued  as  the  late  clerk  of 
the  Division  Court,  in  the  declaration  mentioned,  and  also  for  that  the 
declaration  is  in  other  respects  uncertain  and  insufficient.  Joinder  in 
demurrer. 

A.  Wilson,  for  demurrer. — The  plaintiff  has  set  out  various  matters  in 
his  declaration,  which  are  only  the  subject  of  evidence,  and  ought  not  to 
have  been  stated ;  as  it  never  could  have  been  in  the  contemplation  of 
the  framers  of  the  statute,  that  any  such  special  declaration  as  this  was 
necessary.  The  declaration  is  not  positive,  the  statements  in  it  are  only 
by  way  of  recital,  and  are  therefore  objectionable,  and  the  form  of  com- 
mencement by  "  whereas"  is  incorrect  in  debt. (a)  The  declaration  should 
have  been  simply  for  money  had  and  received  to  the  use  of  the  plaintiff. 

Vankoughnet,  for  plaintiff. — Although  the  simple  form  of  money  had 
and  received  by  the  defendant  to  the  use  of  the  plaintiff,  for  the  purposes 
of  the  statute,  might  have  been  sufficient,  it  by  no  means  follows  that 
the  setting  out  the  facts  specially,  as  has  been  done  here,  is  incorrect. 
The  averments  made  must  be  proved  in  evidence,  but  they  may  also  be 
stated  in  the  declaration,  to  shew  the  manner  in  which  the  plaintiff's  right 
of  action  has  accrued.  The  declaration  is  sufficiently  positive,  and  the 
form  of  recital  objected  against  it  is  to  be  found  in  all  the  books  of  forms 
in  pleading  in  debt. 

Robinson,  C.  J. — The  declaration  should,  I  think,  under  the  1 6th 
clause,  be  simply  by  the  plaintiff,  either  as  James  Scott  Howard,  or  adding 
his  name  of  office,  against  the  defendant,  for  money  had  and  received  by 
him  to  the  use  of  the  plaintiff,  for  the  purposes  of  the  statute  4th  and 
5th  Vic.  ch.  3.  The  statute  is  intended  to  give  a  summary  mode  of  suing, 
leaving  all  about  removal,  notice,  &c.,  to  be  shewn  in  evidence.  It  seems 
to  me,  that  as  this  is  framed,  it  is  liable  to  the  exception  of  laying  the 
grounds  of  action  informally,  by  way  of  recital  only,  and  not  directly 
averring  them.  (6) 

Dob  DEM.  McDonald  v.  McDonald. 

Where  in  ejectment  the  deed  under  which  the  lessor  of  the  plaintiff  claimed 
was  in  several  parts  illegible,  and  contained  no  description  by  which  the  part 
of  the  lot  intended  to  be  conveyed  could  be  certainly  ascertained,  and  there 
was  strong  evidence  that  the  deed  was  made  to  defeat  creditors,  the  court  set 
aside  a  verdict  for  the  plaintiff,  rendered  in  opposition  to  the  direction  of  the 
judge  at  nisi  prius,  without  costs. 

Ejectment  for  Lot  No.  27,  in  the  Sixth  Concession  of  Lancaster.  The 
plaintiff  claimed  under  a  deed  dated  3rd  August,  1824,  made  by  John 
McDonald,  his  father-in-law,  to  him,  of  part  of  the  north  half  of  Lot  Noo 
27,  in  —  (the  concession  and  township  were  not  legible,  and  the  descrip- 


(a)  2  Tyr.  468. 


(6)  1  B.  &  P.  366-7. 


268 


SITTINGS  AFTER  TRINITY  TERM,  9  VIC. 


tion  was  imperfect  and  nonsensical,  so  that  it  could  not  be  seen  how 
much,  or  what  part  of  the  lot,  whatever  it  might  be,  was  intended  to  be 
conveyed).  The  deed  was  worn  by  time,  and  some  words  were  in  conse- 
quence illegible,  which  might  have  been  once  plainly  written ;  but  it  was 
evident  that  it  never  contained  any  description  of  the  land  intended  to  be 
conveyed,  by  which  it  could  be  determined  what  part,  and  how  much 
passed  by  it.  It  never  had  been  registered.  On  the  30th  March,  1822, 
a  judgment  was  entered  against  John  McDonald,  ats.  Maitland,  and  the 
whole  lot  was  sold  by  sheriff's  sale  in  January,  1828,  under  a  fi.  fa. 
against  lands  under  that  judgment,  and  was  conveyed  by  the  purchaser  to 
the  defendant,  who  had  been  in  possession  under  his  deed  for  many  years. 
There  was  evidence  to  prove  that  the  lessor  of  the  plaintiff  received  the 
deed  from  his  father  merely  to  enable  him  to  vote ;  that  after  the  convey- 
ance, the  father  continued  in  possession,  as  before,  and  was  in  possession 
at,  and  long  before  the  time  of  the  sheriff's  sale  ;  the  plaintiff,  who  was 
said  to  be  then  in  the  penitentiary  in  the  United  States,  having  never 
registered  his  deed,  and  nothing  having  been  said  of  his  title  till  long  after 
the  defendant  was  in  possession  under  his  purchase.  The  jury  were 
directed  that  the  defendant  was  entitled  to  their  verdict,  but  they  found 
for  the  plaintiff. 

Vankoughnet  having  obtained  a  rule  nisi  to  set  aside  the  verdict  as 
being  contrary  to  law  and  evidence,  and  perverse, 
Brough  shewed  cause. 

Robinson,  C.  J. — There  can  be  no  doubt  that  the  plaintiff  ought  not 
to  have  recovered.  His  deed  covers  no  land  whatever  ;  then,  the  debtor, 
his  father,  continuing  in  possession,  the  conveyance  was  such  as  should  be 
held  fraudulent  and  void  against  creditors;  and  there  can  be  no  doubt 
that  it  was  in  fact  a  voluntary  conveyance,  given  for  a  fraudulent  purpose, 
and  not  bona  fide,  and  the  rule  must  be  absolute,  without  costs,  as  there 
was  really  no  pretence  for  such  a  verdict. 

Rule  absolute  without  costs. 


Smith  &  Crooks  v.  Graham. 

Attorneys  suing  in  person  are  allowed,  in  this  court,  fees  for  the  same  services 
as  are  allowed  in  the  like  cases  in  England,  but  an  attorney,  who  is  also  a 
barrister,  cannot  tax  a  counsel  fee  to  himself  when  he  sues  in  person,  and  con- 
ducts his  own  cause  at  Nisi  Prius. 

Wilson  moved  to  revise  the  taxation  of  costs  in  this  cause,  and  that 
the  plaintiffs,  who  are  attorneys  of  this  court,  suing  in  person  for  a  debt 
due  to  themselves,  might  be  restricted  to  the  allowance  of  disbursements 
only ;  or,  to  shew  cause  why  all  other  charges  should  not  be  disallowed, 
except  those  for  disbursements,  and  drawing  the  necessary  pleadings,  papers 
and  records  in  the  cause.  Judgment  had  been  entered  and  execution 
issued  for  the  costs  taxed  17?.  I85.  \d.^  and  the  amount  had  been  paid  to 
the  sheriff,  but  under  protest,  and  with  notice  that  an  application  as 
above  would  be  made.  The  bill  included  all  the  usual  items  for  instruc- 
tions, fees  on  process,  term  fees,  brief,  instructions  for  brief,  counsel's  fee, 
&c.,  although  aU  the  proceedings  at  nisi  prius  had  been  conducted  by  one 
of  the  plaintiffs. 

Crooks,  one  of  the  plaintiffs,  shewed  cause. 


MADILL  V.  CHILVERS. 
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Robinson,  C.  j. — The  question  is,  what  costs  an  attorney  suing  in 
his  own  name,  and  for  his  own  benefit,  can  properly  tax.  First,  as  fees 
or  allowances  to  himself  as  an  attorney;  secondly,  as  fees  to  counsel,  when 
he,  being  also  a  barrister,  manages  his  own  case,  and  employs  no  other 
counsel. 

It  seems  that  by  the  English  practice,  an  attorney  suing  by  attach- 
ment of  privilege  is  allowed  to  tax  costs  for  attorney's  services,  and  of 
course  for  disbursements,  as  in  other  cases,  though  probably  wof  as  regards 
instructions  and  some  few  other  items,  such  as  instructions  for  brief,  pre- 
paring brief,  &c.  Counsel's  fees,  we  are  of  opinion,  should  not  be  taxed 
for  him  as  counsel  in  his  own  cause,  and  therefore,  we  grant  an  order  to 
revise  taxation.  The  master  will  allow  the  plaintiffs  such  attorney's  fees 
as  he  finds  to  be  taxed  in  similar  cases  in  England,  and  no  others,  striking 
out  all  counsel's  fees.  If  any  question  arise  upon  particular  items,  when 
the  parties  are  before  him,  he  will  refer  to  the  judge  in  chambers. 

Rule  granted. 

Madillv.  Chilvers. 

Where  in  trover  for  a  waggon,  the  evidence  clearly  established  that  the  matter 
in  dispute  was  not  the  waggon,  but  two  of  its  wheels,  and  the  plaintiff  obtained 
leave  to  amend  his  declaration  at  nisi  prins,  by  adding  the  wheels,  but  the 
amendment  was  not  in  fact  made,  and  the  jury  gave  a  verdict  for  the  plaintiff 
for  fifteen  shillings :  the  court,  on  making  a  rule  absolute  for  a  new  trial,  without 
costs,  against  which  no  cause  was  shewn,  held,  that  in  such  a  case  the  amend- 
ment at  nisi  prius  should  have  been  made  only  on  payment  of  costs. 

The  plaintiff  declared  in  trover  for  a  waggon.  The  defendant  pleaded 
the  general  issue  ;  secondly,  that  the  waggon  was  delivered  by  the  plain- 
tiff to  him,  as  a  blacksmith,  to  be  repaired,  and  that  the  repairs  were  to 
be  paid  for  when  completed ;  and  he  justifies  detaining  the  waggon  for 
his  lien.  The  plaintiff  replied  that  the  waggon  was  not  delivered  to  the 
defendant  on  such  a  contract  as  he  alleges,  and  was  not  subject  to  such  a 
lien.  The  jury  having  found  a  verdict  for  the  plaintiff  and  fifteen  shil- 
lings damages, 

L.  'Robinson  obtained  a  rule  nisi  for  a  new  trial  on  the  law  and  evidence, 
without  costs. 

Robinson,  C.  J. — The  plaintiff  has  shewn  no  cause  against  making 
this  rule  absolute,  and  therefore,  according  to  the  practice,  the  defendant 
is  entitled  to  the  new  trial,  in  the  terms  in  which  he  has  moved ;  though 
at  any  time  during  the  term,  the  court  would  have  heard  the  plaintiff 
against  the  application,  if  he  had  desired  it.  We  have  looked  into  the 
notes  of  the  trial,  however,  to  see  whether  injustice  would  be  done  by 
granting  what  is  moved  for,  and  which  the  plaintiff  for  some  reason  seems 
not  to  have  thought  it  worth  his  while  to  oppose.  It  seems  that  trover 
was  improperly  brought  for  detaining  the  waggon,  when  only  two  of  the 
wheels  had  been  in  the  defendant's  possession,  and  they,  and  not  the 
waggon,  were  the  occasion  of  the  dispute.  Then,  at  the  trial,  on  this 
objection  being  taken,  leave  was  given  to  the  plaintiff  to  amend,  but  he 
did  not  in  fact  amend  by  limiting  his  action  to  the  two  wheels  :  the 
record  stands  as  it  did,  and  therefore,  in  point  of  fact,  the  ground  of  the 
objection  remains  ;  and  it  would  hardly  have  been  just  to  have  allowed 
amendment  in  such  case  on  other  terras  than  paying  costs,  since  if  the 
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action  had  been  at  first  brought  for  the  wheels  only,  the  defendant  might 
have  tendered  amends,  or,  at  all  events,  avoided  the  expense  of  a  trial. 

Rule  absolute. 


Erwin,  Assignee  of  McDonejll,  Sheriff,  v.  Powlet. 

Where  a  sheriff's  officer  served  a  writ  upon  the  defendant,  who  informed  him 
that  the  writ  was  intended  for  another  person  of  the  same  name,  and  the 
officer  took  back  the  writ  to  serve  upon  the  other  person,  the  defendant 
agreeing  that  if  he  was  wrong  in  his  supposition  that  he  would  consider  the 
service  as  good,  if  the  writ  were  left  at  the  house  of  a  third  person  named, 
and  the  officer  did  not  serve  the  other  party,  nor  leave  the  writ  as  directed, 
but  having  made  affidavit  of  the  service,  the  plaintiff  proceeded  with  the 
cause ;  the  service,  and  all  subsequent  proceedings,  were  set  aside  for  irregu- 
larity. 

Debt  on  gaol  limits  bond.     Nil  dicit.    Damages  assessed  at  56Z.  16*. 

H.  Smithy  for  the  defendant,  moved  to  set  aside  the  service  of  the  writ 
of  ca.  re.,  and  all  subsequent  proceedings,  for  irregularity  ;  or,  to  set 
aside  the  assessment  of  damages,  with  costs,  no  notice  of  assessment 
having  been  served  in  due  time,  on  affidavits,  the  facts  contained  in  which 
sufficiently  appear  in  the  judgment  of  the  court. 

Crooks  shewed  cause. 

Robinson,  C.  J. — We  are  of  opinion,  that,  upon  the  affidavits,  the  rule 
must  be  made  absolute  for  setting  aside  the  service  of  the  ca.  re.,  and  all 
subsequent  proceedings,  for  irregularity.  There  was  in  truth  no  service  of 
the  writ  upon  any  one.  The  sheriff's  officer  takes  a  writ,  really  for  one 
person,  to  another  person  of  the  same  name ;  he  is  informed  of  his  error, 
and  directed  to  the  proper  party,  and  he  takes  back  the  writ,  saying  that 
he  will  go  to  this  other  party,  and  if  he  should  find  that  he  was  not  the 
right  person,  he  would  leave  the  process  at  the  house  of  a  third  party, 
named,  which  this  defendant  said  he  would  agree  to  take  as  service. 
The  writ  was  never  served  on  the  right  person,  nor  left  for  the  other ;  but 
nevertheless,  the  plaintiff  has  gone  on  against  this  party.  No  collusion 
is  shewn,  or  pretended.  Having  obtained  interlocutory  judgment,  the 
plaintiff  assessed  damages,  not  having  served  notice  of  assessment  on  any 
person,  till  after  the  commencement  of  the  assizes,  (a) 

Rule  absolute  for  setting  aside  the  assessment  of  damages, 

with  costs,  and  for  setting  aside  the  service  of  the  writ 

and  all  subsequent  proceedings,  withmd  costs. 


Doe  DEM.  McMillan  v.  Brock. 

A  deed  made  by  a  person  out  of  possession  of  the  land  conveyed,  when  there  are 
persons  in  possession,  claiming  the  fee  in  the  land  adversely  to  him,  is  void, 
and  passes  no  estate  to  the  vendee. 

Ejectment  for  the  West-half  of  Lot  No.  25,  in  the  Third  Concession 
of  York,  west  side  of  Yonge  Street.  Verdict  for  defendant ;  the  learned 
judge  ruling,  that,  as  there  were  persons  in  possession  claiming  the  fee 
adversely  to  the  person  who  conveyed  to  the  lessor  of  the  plaintiff  at  the 
time  that  such  conveyance  was  made,  the  deed  was  void,  and  the  defen- 
dant was  entitled  to  a  verdict. 


(a)  See  Jarman  v.  Hooper,  9  Jurist,  246. 


JARVIS  V.  THOMPSON. 
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PhiUpotts,  for  the  plaintiff,  moved  to  set  aside  the  verdict  as  being 
contrary  to  law  and  evidence,  and  for  misdirection. 
Blake  shewed  cause. 

Robinson,  C.  J. — We  have  considered  the  evidence  given  on  the  trial. 
On  the  part  of  the  plaintiff,  it  was  exceedingly  suspicious,  involving  some 
remarkable  contradictions  in  regard  to  the  age  of  the  original  grantee, 
Winkle.  The  jury  most  probably  looked  on  the  title  as  fabricated,  both 
as  regards  the  deed  to  Keimps  and  the  deed  from  him.  It  would  be 
strange  indeed  that  Winkle  should  come  back  to  the  country  in  1819, 
where  he  had  resided  many  years,  merely  to  sell  his  land;  and  that 
neither  his  neighbours,  nor  his  friend.  Fisher,  should  have  seen  or  heard 
anything  of  him.  One  would  suppose  that  he  would  naturally  have 
desired  to  ascertain  what  the  land  was  then  worth.  He  must  then  have 
been  near  80  years  old,  if  Hartman's  account  of  him  was  correct,  while 
one  witness,  who  swears  she  saw  him  in  1819,  thinks  he  was  between  40 
and  50.  This  would  rather  look  as  if  some  other  person  had  been  brought 
forward  to  personate  Winkle,  who  had  not  been  accounted  for  in  the 
mean  time.  Then,  how  unlikely  it  seems  that  Keimps  should  buy  an 
estate  here  for  300  dollars,  and  pay  his  money,  and  then  leave  the 
country  immediately,  without  registering  his  deed,  and  go  back  to 
Germany,  and  stay  away  for  25  years,  taking  no  notice  of  his  land,  and 
letting  any  one  occupy  it  in  the  meantime  that  chose.  Then  it  is  repre- 
sented that  in  1843,  he  comes  out  and  sells  his  land  for  350Z.  to  the 
lessor  of  the  plaintiff,  and  nothing  is  heard  of  him  since,  nor  of  the  350Z. 
before  or  since.  There  were  legal  objections  taken,  and  I  do  not  see  how 
the  plaintiff  could  be  allowed  to  recover  against  the  20  years'  possession 
proved ;  nor  in  the  face  of  the  objection  that,  when  Keimps  made  the 
deed  to  the  lessor  of  the  plaintiff,  there  were  other  persons  in  possession 
claiming  the  fee  as  purchasers  from  a  stranger  to  Winkle's  title.  Set- 
ting these  objections,  however,  on  one  side,  if  the  jury  had,  upon  the 
evidence,  found  for  the  defendant,  on  the  ground  that  they  were  not  satis- 
fied with  the  proof  of  the  two  conveyances  produced  by  the  plaintiff,  I 
should  certainly  so  far  uphold  their  verdict  as  to  grant  no  new  trial,  leaving 
it  to  the  plaintiff  to  bring  another  ejectment,  if  he  is  advised  to  do  so. 
We  shall  not,  certainly,  insist  upon  the  jury  giving  credit  to  Mr.  Hart- 
man's  evidence.    His  story  is  a  strange  one. 

Rule  discharged. 

Jarvis  v.  Thompson  et  al. 

Where  a  rule  nisi  was  obtained  to  set  aside  a  verdict,  on  the  ground  that  the 
judge  at  nisi  prius  had  improperly  allowed  the  amendment  of  the  venire  on 
the  nisi  prius  record,  after  the  jury  were  sworn,  and  that  the  cause  was  tried 
without  the  jury  being  re-sworn  after  the  amendment,  and  it  appeared  that  it 
was  the  jurata  and  not  the  venire  that  was  amended,  the  rule  was  discharged. 

This  cause  was  at  issue  before  the  assizes  in  the  autumn  of  1844  ;  the 
venire  was  for  Michaelmas  Term,  and  the  jurata  for  Hilary,  unless  her 
Majesty's  justices  should  first  come  on  the  7th  day  of  October,  The 
record  was  entered  for  trial  again  at  the  last  spring  assizes,  no  altera- 
tion having  been  made  in  it,  and  the  record  stood  as  before.  The  defen- 
dant's counsel  objected,  after  the  jury  were  sworn,  that  there  was  no  jury 
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returned  to  try  the  cause,  for  that  the  venire  and  jurata  were  wrong,  as 
well  as  the  day  of  nisi  prius ;  leave  to  amend  was  prayed  and  granted ; 
the  jury  were  not  re-sworn,  and,  contending  that  the  amendment  could 
not  legally  be  made, 

Mr.  Blake^  the  counsel  for  the  defendant,  made  no  defence,  but  now 
moved  against  the  verdict  for  the  plaintiff  on  account  of  the  want  of  a 
regular  venire,  and,  because  the  amendment  was  improperly  allowed  ;  and 
that,  at  any  rate,  the  jury  should  have  been  re-sworn.  He  cited  Cheese 
V.  Scales,  (a) 

Brough  shewed  cause,  and  filed  an  affidavit  by  which  it  appeared  that 
the  venire  had  been  amended  before  the  record  was  entered.  He  then 
contended  that  the  defendant's  rule  must  be  discharged,  inasmuch  as  the 
amendment  objected  to  was  in  the  venire,  which  had  not  been  amended 
at  nisi  prius,  and  not  in  the  jurata,  as  stated  in  the  defendant's  rule. 

Robinson,  C.  J. — The  affidavit  on  which  this  motion  is  made,  refers 
only  to  the  error  in  the  venire ;  and  now  it  is  sworn  that  the  alteration 
in  the  venire  was  made  before  the  record  was  entered,  and  the  appearance 
of  the  record  and  what  passed  at  the  trial  confirm  this.  Then  if  the 
jurata  was  wrong  when  the  record  was  entered,  and  was  improperly  amended, 
still  no  motion  is  made  on  account  of  that ;  so  that  we  cannot  properly  make 
this  rule  absolute.  No  rule  was  moved  on  the  ground  of  merits.  It  is 
alleged,  that  owing  to  a  reliance  on  some  understanding  with  the  plaintifi"s 
attorney,  the  defendant  had  not  time  to  procure  his  witnesses ;  but  that 
should  have  been  made  the  ground  of  an  application  to  put  off  the  trial ; 
or  of  a  motion  in  banc  afterwards  for  relief.  The  rule  before  us  is  on 
the  mere  ground  of  irregularity,  and  must  be  disposed  of  as  such. 

Rule  discharged. 


McMahon  v.  Skinner. 

In  an  action  for  seduction,  where  the  female  seduced  has  denied  on  her  exami- 
nation at  the  trial,  that  she  has  had  criminal  intercourse  with  others  besides 
the  defendant,  the  defendant  can  only  be  allowed  to  show,  in  answer  to  that, 
that  to  the  knowledge  of  his  witnesses  that  statement  was  not  true.  He  can- 
not be  permitted  to  ask  them  whether  they  had  themselves  had  connexion 
with  her. 

This  was  an  action  for  seduction,  and  a  verdict  was  found  for  the 
plaintiff  with  one  shilling  damages.  At  the  trial  the  female  seduced  swore 
that  she  never  had  criminal  intercourse  with  any  other  but  the  defen- 
dant, and  on  the  defence  the  defendant's  counsel  wished  to  ask  each  of  his 
witnesses  whether  he  had  not  had  such  intercourse  with  her,  but  the 
learned  judge  would  only  permit  him  to  ask  them  whether  to  their  own 
knowledge  that  statement  of  the  girl  was  not  true,  and  they  swore  that 
it  was  not. 

Crooks^  for  the  defendant,  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict for  the  rejection  of  thisevidence  ;  and  contended  that  it  ought  to  have 
been  received,  as  it  formed  a  good  ground  for  the  jury  coming  to  a  con- 
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elusion  in  favour  of  the  defendant,  and  that  there  was  no  rule  of  law  to 
exclude  testimony  as  particular  in  its  nature  as  that  which  the  defendant 
wished  to  give.    He  cited  Verry  v.  Watkins,(<2) 

A.  Bethune  shewed  cause,  and  cited  Thorpe  v.  Grier,(&)  in  this  court. 

Robinson,  C.  J. — We  are  of  opinion  that  the  evidence  which  was 
tendered  was  received  to  the  extent  that  it  ought  to  have  been.  The 
witnesses  called  by  the  defendant  were  allowed  to  swear  in  general  terms 
that  the  declaration  of  the  girl,  that  she  had  never  had  criminal  inter- 
course with  others  than  the  defendant,  was  to  their  knowledge  not  true. 
The  jury  heard  that  evidence,  and  no  doubt  believed  it,  and  were  led  by 
it  to  give  only  nominal  damages.  Further  than  that,  it  would  have  been 
improper  to  allow  such  evidence  to  operate ;  unless  the  jury  doubted,  in 
consequence,  whether  the  girl  swore  truly  in  charging  the  defendant  with 
having  had  connexion  with  her  at  all,  They  could  judge  much  better  at 
the  trial  than  we  can  now,  whether  there  was  any  reason  to  entertain 
doubt  on  that  point.  The  evidence  which  the  defendant  gave,  (to  what- 
ever extent  it  was  desired  to  give  it),  only  furnished  ground  for  mitigation 
of  damages,  even  if  it  went  to  establish  that  the  defendant  was  not  the 
father  of  the  child,  and  it  has  had  that  effect,  for  the  verdict  is  only  for  a 
shilling ;  there  is  no  fault  to  be  found  with  the  verdict. 

Rule  discharged. 


Wright  v.  Johnson. 

Where  in  a  proceeding  to  dispossess  an  overholding  tenant,  under  4  Will.  IV. 
eh.  1,  the  jury  found  in  favour  of  the  landlord,  the  court  refused  to  set  aside 
the  writ  of  possession  issued  on  that  finding,  and  restore  the  tenant  to  the 
possession,  on  the  ground  that  the  agent  of  the  landlord  had  received  a  month's 
rent  from  the  tenant  after  the  finding  of  the  jury. 

G.  Duggan  moved  to  set  aside  a  writ  of  possession,  and  to  restore  the 
defendant  to  the  possession  of  certain  premises,  in  a  proceeding  under 
4  Will.  rV.  ch.  1,  (sec.  53  and  54)  against  an  overholding  tenant.  He 
filed  affidavits  to  shew  that  after  the  inquisition  the  agent  of  the  landlord 
accepted  a  month's  rent  from  the  tenant,  but  this  was  afterwards  explained 
in  the  landlord's  affidavit. 

A .  Bethune  shewed  cause. 

Robinson,  C.  J. — The  proceeding  by  landlord  against  tenant  under  this 
statute  is  beneficial  and  should  be  liberally  upheld,  being  cheaper,  and  more 
convenient  and  expeditious,  than  by  ejectment.  Under  the  54th  section,  this 
court  has  power  to  examine  into  the  proceedings,  on  motion  made  before  the 
end  of  the  second  term  after  the  issuing  of  the  prsecept,  and  if  they  see 
cause,  they  may  set  aside  the  proceedings  and  direct  that  the  party  shall 
be  restored  to  his  possession.  I  see  no  sufficient  reason  for  such  an  inter- 
ference in  this  case.  The  proceedings,  as  to  demand  of  possession  and 
upon  the  inquisition,  were  regular.  The  jury  found  that  the  holding  had 
been  by  the  month,  and  that  the  time  had  expired ;  and  the  evidence 
returned  supports  that  finding.    If  the  tenant  had  any  defence,  he  volun- 


(a)  7  C.  &  P.  308. 
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tarily  waived  it  upon  being  advised  that  some  of  the  jurors  summoned 
were  firemen,  and  could  not  legally  serve ;  which  was  absurd,  because, 
though  they  are  exempt  from  serving,  they  are  not  incompetent  to  serve ; 
and  if  they  were,  he  should  have  attended  and  objected.  Then  as  to  the 
acceptance  by  Mrs.  Wright's  agent,  of  a  month's  rent,  after  the  term  had 
expired,  and  the  inquisition  had  been  found,  as  it  is  explained,  it  affords  no 
sufficient  reason  for  restoring  the  tenant  to  possession.  The  landlady  was 
entitled  to  compensation  for  the  time  that  the  tenant  over-held,  and  if  the 
taking  a  month's  rent  established,  in  strictness  of  law,  a  new  tenancy,  it 
would  be  only  for  a  month,  and  it  would  be  idle  to  interfere  on  such  a 
ground.  The  rule  must  be  discharged,  but  not  with  costs,  for  it  was 
improper  in  the  agent  to  take  rent,  as  for  a  month's  rent  beyond  the 
period  when  the  tenancy  had,  at  his  instance,  been  dissolved  ;  and  by 
doing  so  he  has  occasioned  this  motion. 

Rule  discharged. 


HODGKINSON  V.  DoNALDSON. 

In  an  action  of  trespass  quare  clausum  fregit,  the  defendant's  attorney  seeking  the 
advice  of  counsel  upon  some  difficult  points  of  pleading  that  were  likely  to 
arise  in  the  defence,  undertook  to  allow  the  plaintiff''s  attorney  to  enter  his 
record  at  any  time  during  the  assizes,  and  to  go  to  trial;  after  the  commence- 
ment of  the  assizes,  the  defendant's  attorney  pleaded  a  special  plea,  to  which 
the  plaintiff  new  assigned,  and  the  defendant  again  pleaded  specially  to  the 
new  assignnieut,  and  the  plaintiff"  demurred  specially ;  the  defendant  thereupon 
gave  the  plaintiff"  notice  that  if  he  proceeded  to  assess  contingent  damages,  he 
should  move  to  set  aside  the  proceedings  for  irregularity ;  the  plaintiff  pro- 
ceeded to  assess  his  damages,  and  the  court  made  a  rule  absolute  to  set  the 
verdict  aside,  without  costs. 

Trespass  quare  clausum  fregit.  First  count  for  trespass  to  part  of  Lot 
No.  8,  in  the  Second  Concession  of  Grantham.  Second  count,  for  tres- 
pass to  another  close  of  the  plaintiff's,  describing  it  so  as  to  embrace  the 
road  allowance  between  Lots  8  in  the  First  and  Second  Concessions. 
The  defendant  justified  the  trespasses,  as  committed  on  a  certain  public 
highway,  which  he  described,  and  which  he  averred  ran  through  and  over 
the  closes  mentioned  in  the  declaration.  The  plaintiff*  replied,  extra  viam. 
The  defendant  pleaded  to  the  trespasses  newly  assigned  the  general  issue 
and  a  special  plea,  which  was  demurred  to.  Verdict  for  the  plaintiff",  one 
shilling  damages  on  the  issue,  and  contingent  damages  were  assessed  on 
the  demurrer  at  one  shilling.  The  defendant  moved  to  set  aside  the 
verdict  for  irregularity,  or  for  a  new  trial  on  the  law  and  evidence.  The 
irregularity  objected  to  was  this :  the  defendant  had  difficulty  in  framing 
his  plea,  not  being  able  to  get  from  his  client  a  description  of  the  highway 
such  as  he  wished  to  insert  in  it,  and,  in  order  to  make  the  plaintiff  easy 
about  the  delay,  he  wrote  to  him,  "  engaging  to  allow  the  plaintiff  to  enter 
"  his  record  at  any  time  during  the  assizes,  and  go  to  trial."  During  the 
assizes,  the  defendant  having  got  his  plea  drawn  and  settled  by  counsel, 
delivered  it  to  the  plaintiff,  who  immediately  replied  by  new  assigning. 
The  defendant  then  pleaded  to  the  new  assignment  the  general  issue,  and 
the  special  plea,  which  the  plaintiff  demurred  to  specially  ;  and  what  the 
defendant  objected  to  was,  that  it  was  not  consistent  with  his  undertaking, 
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that  he  should  be  compelled  to  acquiesce  in  the  plaintiff's  taking  his 
cause  to  trial,  for  the  purpose  of  assessing  damages  contingent  on  a  special 
demurrer.  The  defendant  contended  also,  that  the  plaintiff  could  not 
recover  upon  the  pleadings,  without  shewing  that  the  trespass  on  the  place 
newly  assigned  as  extra  viam,  was  within  the  ground  included  by  the 
plaintiff's  abuttals  in  the  declaration.  The  evidence  at  the  trial  proved 
that  the  defendant  intending,  as  he  alleged,  to  go  only  upon  the  road 
allowance  between  the  Lots  8  in  the  First  and  Second  Concessions,  which 
both  belonged  to  the  plaintiff,  had  cut  down  timber  and  otherwise  tres- 
passed on  the  plaintiff's  Lot  8,  in  the  Second  Concession.  The  dispute 
was  where  the  road  should  be.  The  boundary  commissioners  had  settled 
it,  and  planted  monuments  to  mark  it,  but  the  defendant  not  abiding  by 
their  decision,  went  to  the  west  and  south  of  it,  on  the  plaintiff's  land. 
The  cause  was  undefended  at  the  trial. 

J.  Hillyard  Cameron  having  obtained  a  rule  nisi  to  set  aside  the  verdict 
for  irregularity,  or  for  a  new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  law  and  evidence,  contended  that  the  agreement  made  between 
the  attornies  of  the  plaintiff  and  the  defendant  did  not  authorize  the 
plaintiff  to  proceed  to  an  assessment  of  damages  contingent  on  demurrer. 
The  undertaking  was,  that  the  defendant  would  go  to  trial,  and  that  he 
was  fully  prepared  to  do,  if  the  plaintiff  had  taken  issue  upon  his  plea. 
The  case  of  Stevens  v.  Pell,  (a)  is  in  point.  There  the  defendant  on 
obtaining  time  to  plead,  entered  into  the  usual  undertaking  to  plead 
issuably,  and  take  short  notice  of  trial,  and  the  plaintiff  demurred  to  his 
pleas,  and  gave  him  notice  of  executing  a  writ  of  inquiry  on  the  demurrer; 
this  was  objected  to  as  irregular,  as  the  undertaking  did  not  bind  him  to 
allow  damages  to  be  assessed  on  short  notice,  but  only  to  take  short 
notice  of  trial ;  and  the  Court  of  Exchequer  held  that  such  was  the  effect 
of  the  undertaking.  The  only  difference  in  this  case  is,  that  here  the 
undertaking  of  the  parties  is  not  embodied  in  any  rule  of  court ;  but  the 
effect  of  the  agreement  in  both  cases  is  the  same.  The  cause  was  unde- 
fended at  nisi  prius,  but  independent  of  any  question  of  irregularity,  the 
verdict  is  incorrect  upon  the  evidence  given.  The  plaintiff  was  bound  to 
prove  two  trespasses,  one  in  the  way  and  the  other  without  it ;  and  as 
the  ways  are  set  out  by  abuttals  in  the  pleadings,  it  was  necessary  that  it 
should  have  been  distinctly  shewn  that  these  trespasses  were  committed 
without  those  abuttals ;  but  no  such  evidence  appears  on  the  notes  of  the 
learned  judge  who  tried  the  cause,  and  the  verdict  therefore  upon  the 
evidence  should  have  been  for  the  defendant. 

Eccles  shewed  cause. — The  letter  of  the  defendant's  attorney  was  quite 
sufficient  to  justify  the  plaintiff  in  the  course  he  pursued.  If  the  defen- 
dant were  not  bound  by  the  undertaking,  there  was  nothing  to  prevent  a 
party  at  any  time,  under  such  circumstances,  pleading  a  demurrable  plea, 
and  thus  precluding  the  plaintiff  from  proceeding  to  assess  damages  ;  for 
the  meaning  of  the  undertaking  to  proceed  to  trial  was,  that  the  plaintiff's 
cause  should  be  tried  at  all  events,  and  not  that  it  should  depend  upon 
the  particular  shape  that  the  pleadings  might  assume  whether  a  trial 
should  be  had  or  not.  Upon  the  other  ground,  the  defendant  ought  not 
DOW  to  be  allowed  to  object,  he  made  no  defence  at  the  trial,  relying  upon 
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the  plaintiff's  irregularity,  and  his  objections  in  that  respect  should  not 
avail  him  now ;  he  ought  not  to  be  allowed  to  take  advantage  of  any 
deficiency  in  the  evidence  at  nisi  prius. 

Robinson,  C.  J. — With  regard  to  the  ground  of  irregularity,  the  case 
cited  from  2  C.  &  Meeson,  421,  seems  certainly  to  be  in  point,  to  shew 
that  the  defendant  could  not  be  held  bound  to  agree  to  go  to  trial,  under 
the  circumstances  of  a  special  demurrer  having  been  filed  to  his  plea.  For 
my  own  part,  I  must  say  that  I  do  not  clearly  see  the  justice  of  that 
decision,  where  it  can  be  said,  as  I  believe  it  can  in  this  case,  that  the 
delay  was  entirely  an  indulgence  granted  to  the  defendant,  and  that  it  was 
his  delay  alone  which  led  to  his  acceding  to  the  terms  of  allowing  the 
plaintiff  to  enter  his  record  at  any  time,  and  dispensing  with  notice.  Then 
it  seems  to  me  that  the  plaintiff  should  be  as  much  at  liberty  to  demur 
generally  or  specially,  as  he  could  have  been  if  the  plea  had  been  filed 
when  it  ought  to  have  been.  My  brothers,  I  believe,  all  think  that  the 
objection  on  the  ground  of  irregularity,  is  entitled  to  prevail ;  we  should 
at  all  events  have  felt  it  right  to  grant  a  new  trial,  under  the  circum- 
stances, as  the  right  was  not  even  tried,  in  consequence  of  the  party 
relying  on  this  ground. 

Rule  absolute,  without  costs. 


Hardy  v.  Hall  et  al. 

Under  the  repealed  statute  7  Victoria,  ch.  31,  the  recognizance  of  the  bail  was 
not  forfeited  by  the  non-payment  of  the  condemnation  money  on  the  recovery 
of  judgment,  unless  the  alternative  condition  in  the  recognizance  was  not 
Complied  with. 

The  legislature  having  made  no  provision  in  the  act  by  which  the  statute  7  Vic. 
ch.  31  was  repealed,  for  continuing  the  proceedings  commenced  under  the 
repealed  statute,  no  proceeding  can  now  be  taken  against  bail  under  such 
recognizance. 

The  plaintiff  declares,  for  that  whereas  the  defendants  heretofore,  to  wit, 
on  the  5  th  day  of  February,  in  the  year  of  our  Lord  1 845,  of  Easter  Terra, 
in  the  8  th  year  of  the  reign  of  our  lady  the  now  Queen,  came  into  the  court 
of  our  said  lady  the  Queen,  before  the  justices  of  the  Bench  of  our  said  lady 
the  Queen,  at  Toronto^  in  the  Home  District,  in  their  own  proper  per- 
sons, and  there  became  pledges  and  bail,  and  each  of  them  became  pledge 
and  bail,  in  the  sum  of  861.  1 3s.  10c?.,  for  one  John  William  Shackleton, 
that  if  he  should  be  condemned  in  a  certain  action  of  debt  then  depending 
in  the  said  court,  by  and  at  the  suit  of  the  plaintiff,  against  the  said  John 
William  Shackleton,  the  then  defendant  (in  which  said  action  he,  the  said 
John  William  Shackleton,  had  been  held  to  bail  by  the  now  plaintiff  for 
the  sum  of  43Z.  6s.  7d.  of  lawful  money  of  Canada),  and  should  neglect 
or  refuse  to  pay  the  costs  and  condemnation  money,  or  to  appear  per- 
sonally in  open  court,  or  before  any  judge  or  commissioner  of  the  said 
court  of  our  said  lady  the  Queen,  when  thereunto  required  by  notice  to 
be  left  with  either  of  the  said  bail  and  with  the  then  defendant,  or  at  his 
or  their  last  place  of  abode,  at  least  twenty  days  before  the  day  on  which 
he  should  be  required  to  appear,  and  then  to  answer  such  questions  of 
interrogatories  as  should  be  propounded  to  him  touching  his  lands,  tene- 
ments, goods,  chattels,  money,  rights  or  credits,  then  and  in  such  case 
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they,  the  said  bail,  the  now  defendants,  would  pay  the  costs  and  con- 
demnation money  for  him,  as  by  the  record  of  the  recognizance  still 
remaining  in  the  said-  court  here  fully  appears  ;  and,  although  the  plaintiff 
afterwards,  that  is  to  say,  on  the  14th  day  of  June,  in  the  year  aforesaid, 
by  the  judgment  of  the  said  court,  recovered  in  the  said  action  against 
the  said  John  William  Shackleton,  the  sum  of  Is.  damages  for  the  deten- 
tion of  the  said  debt,  and  the  sum  of  471.  I7s.  Qd.^  the  damages  assessed 
upon  the  breaches  assigned  in  the  said  action,  as  also  the  sum  of  1 8/,  7s.  5d, 
for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended ; 
which  said  damages,  costs  and  charges,  in  the  whole,  amount  to  661. 5s.  lid., 
whereof  the  said  John  William  Shackleton  was  convicted,  as  by  the 
record  and  proceedings  thereof,  still  remaining  in  the  said  court  of  our 
said  lady  the  Queen,  before  the  justices  of  the  bench  of  our  said  lady  the 
Queen,  here  more  fully  appears ;  and,  although  the  said  John  William 
Shackleton  hath  not  been  required  by  any  notice  given  personally  either 
to  himself  or  to  the  said  defendants,  or  either  of  them,  or  left  at  his  or 
their  or  either  of  their  last  place  of  abode,  to  appear,  and  hath  not  ap- 
peared personally  in  open  court,  or  before  a  judge  or  commissioner  of  the 
said  court  of  our  said  lady  the  Queen,  to  answer  such  questions  or  inter- 
rogatories as  might  be  propounded  to  him  touching  his  lands,  tenements, 
goods,  chattels,  money,  rights  or  effects;  yet  the  said  John  William 
Shackleton  hath  not  paid  the  costs  and  condemnation  money  in  the  said 
action,  or  either  or  any  part  thereof,  according  to  the  said  recognizance ; 
and  as  well  the  said  recognizance  as  the  said  judgment  still  remain  in 
force  ;  and  the  plaintiff  hath  not  obtained  any  execution  or  satisfaction  of 
the  said  judgment,  whereby  an  action  hath  accrued  to  the  plaintiff  to 
demand  and  have  of  the  defendants  the  said  sum  of  661.  5  s.  lid.,  in  form 
aforesaid  recovered,  &c. — To  this  declaration  the  defendants  demur  spe- 
cially, that  it  does  not  appear  by  the  said  declaration  that  the  defendants 
became  or  are  in  any  way  bound  or  liable  to  the  said  plaintiff ;  that  it 
does  not  appear  from  the  said  declaration  that  any  judgment  was 
recovered  in  any  court  in  this  province  against  the  said  John  William 
Shackleton :  and  further,  that  it  appears  from  the  said  declaration  that 
the  said  John  William  Shackleton  was  not  required  by  any  notice  given 
personally  either  to  himself  or  to  the  said  defendants  or  either  of  them, 
or  left  at  his  or  their  or  either  of  their  last  place  of  abode,  to  appear  per- 
sonally in  open  court,  or  before  any  judge  or  commissioner  of  the  said 
court  of  our  said  lady  the  Queen,  to  answer  such  questions  or  interroga- 
tories as  might  be  propounded,  touching  his  lands,  tenements,  goods, 
chattels,  money,  rights  or  credits,  or  that  he  was  in  any  way  required  to 
appear,  as  in  the  said  declaration  mentioned :  and  further,  that  it  does 
not  appear  from  the  said  declaration,  nor  is  it  alleged  that  the  said  John 
William  Shackleton  did  neglect  or  refuse  to  pay  the  costs  and  condemna- 
tion money,  or  to  appear  personally  in  open  court,  or  before  any  judge  or 
commissioner  of  the  said  court  of  our  said  lady  the  Queen,  when  there- 
unto required  by  notice  to  be  left  with  either  of  said  bail  and  with  the 
then  defendant,  or  at  his  or  their  last  place  of  abode,  at  least  twenty  days 
before  the  day  on  which  he  should  be  required  to  appear,  and  then  to 
answer  such  questions  or  interrogatories  as  shall  be  propounded  to  him, 
touching  his  lands,  tenements,  goods,  chattels,  money,  rights  or  credits  ; 
and  further,  that  no  legal  liability  appears  in  the  said  declaration,  to 
entitle  the  plaintiff  to  bring  this  action  against  the  defendants. 


278 


SITTINGS  AFTER  TRINITY  TERM,  9  VIC. 


Hagarty^  in  support  of  the  demurrer.  The  plaintiff  is  not  entitled  to 
recover  against  these  defendants,  as  the  statute  under  which  the  recogni- 
zance of  bail  was  entered  into  has  been  repealed  by  the  Insolvent  Act  of 
last  session,  and  no  provision  has  been  made  for  the  continuance  of  the 
proceedings  under  the  repealed  act.  But  the  defendants  contend,  that 
even  if  the  statute  was  in  force,  the  court  could  not  put  such  a  construc- 
tion upon  the  recognizance  as  the  plaintiff  contends  for.  The  fifth  section 
of  the  statute  gives  the  form  of  the  recognizance  as  follows  :  "  that  if  the 
defendant  or  defendants  shall  be  condemned  in  the  action,  and  shall 
neglect  or  refuse  to  pay  the  costs  and  condemnation  money,  or  to  appear 
personally  in  open  court,  or  before  any  judge  or  commissioner  of  the 
court  wherein  such  bail  shall  be  taken,  when  thereunto  required  by 
notice  to  be  left  with  either  of  such  bail,  and  with  the  defendant,  or  at 
his  or  their  last  place  of  abode,  at  least  twenty  days  before  the  day  on 
which  he  shall  be  required  to  appear,  and  there  to  answer  such  questions 
or  interrogatories  as  shall  be  propounded  to  him,  touching  his  lands, 
tenements,  goods,  chattels,  money,  rights  or  credits,  then  and  in  such 
case  the  bail  will  pay  the  costs  and  condemnation  money  for  him and 
the  seventh  section  directs  that  an  exoneretur  shall  be  entered  on  the 
bail  piece,  if  no  examination  shall  be  had  within  two  terms  after  the 
judgment.  Whatever  doubt  there  may  be  about  the  language  used  by 
the  legislature,  there  can  be  none  that  the  intention  was  only  to  make 
the  bail  liable  for  the  amount  of  the  judgment  on  default  being  made  in 
the  performance  of  the  other  part  of  the  condition,  and  as  such  perform- 
ance is  not  alleged  in  this  declaration,  the  defendants  are  entitled  to 
judgment. 

Crawford^  for  plaintiff.  If  the  construction  of  the  recognizances  con- 
tended for  by  the  plaintiff  is  the  true  one,  it  can  be  of  no  importance 
that  the  legislature  omitted  to  provide  for  the  continuance  of  the  repealed 
act  in  respect  to  suits  already  commenced,  as  the  condition  of  the  recog- 
nizance would  then  be  for  the  payment  of  the  money  only,  and  the 
recognizance  might  be  properly  enforced.  The  words  of  the  condition 
are,  "  if  the  defendant  shall  neglect  or  refuse  to  pay,  &c.,"  "  or  to  appear, 
"  when  thereunto  required  by  notice,  &c.,"  and  these  words  certainly  give 
the  plaintiff  the  option  to  give  the  notice,  and  if  the  option  rests  with 
him,  he  may  require  the  bail  to  perform  the  other  part  of  the  condition. 

Robinson,  C.  J. — We  are  all  of  opinion  that  the  defendants  could 
only  be  made  liable  under  their  recognizance,  in  case  the  defendant  in 
the  original  action,  for  whom  they  gave  bail,  failed  in  both  the  alternatives 
of  his  recognizance ;  that  is,  that  having  been  notified  to  appear  and 
answer  interrogatories,  he  neither  did  so  appear,  nor  paid  the  debt,  &c. 

This  is  an  attempt  to  fix  the  bail  with  the  debt,  simply  because  they 
have,  and  the  defendant  has  not,  satisfied  the  judgment,  but  this  was 
clearly  not  the  intention  or  effect  of  their  undertaking,  and  it  could  never 
have  been  contended  that  they  could  be  so  charged,  if  it  had  not  unfortu- 
nately happened  that  the  legislature,  when  they  repealed,  in  the  last 
session,  the  statute  under  which  recognizances  in  this  form  had  been 
given,  omitted  to  allow  the  proceedings  in  actions  already  begun  to  go  on 
to  the  end  under  its  provisions. 

The  effect  of  this  omission  may  be  inconvenient  to  plaintiff,  but  we 
cannot  make  this  the  ground  of  giving  a  construction  to  the  recognizance 
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which  was  never  before  thought  of,  and  which  would  place  the  bail  in  a 
most  unfair  position,  since  by  the  repeal  of  the  statute  they  can  now  have 
no  other  way  of  acquitting  themselves  than  by  paying  the  money. 


Myers  v.  Cornell. 

The  admissions  of  the  holder  of  an  over-due  note,  are  admissible  in  evidence, 
without  calling  him,  against  a  person  to  whom  he  has  subsequently  transferred 
the  note,  in  action  brought  upon  the  note  by  such  subsequent  assignee. 

Assumpsit.  The  plaintiff  sued  on  three  promissory  notes,  made  on 
the  23rd  June,  1839,  by  the  defendant,  payable  to  one  Brown,  or  bearer, 
one  day  after  date,  for  251.  currency  each,  which  were  all  averred  to  have 
been  delivered  by  Brown  to  the  plaintiff.  The  defendant  pleaded  1st, 
That  he  did  not  make  the  notes  or  either  of  them ;  secondly,  to  the  first 
count,  that  the  note  therein  mentioned  was  illegally  given  by  the  defen- 
dant to  Brown,  for  money  won  at  play ;  thirdly,  that  he  and  Brown,  on 
the  23rd  June,  1 839,  agreed  to  play  at  a  certain  unlawful  game  called  &c., 
for  25?.,  and  that  the  defendant  should  give  his  note  to  him  for  251.,  to 
secure  the  money,  if  he  should  lose  the  game ;  he  then  averred  that  he 
did  give  the  note,  and  lose  the  game,  and  Brown  retained  the  note,  which  is 
the  same  as  that  declared  upon.  The  same  pleas  were  pleaded  to  the  2nd 
and  3rd  counts ;  and  to  all  three  of  the  counts,  the  defendant  pleaded  that 
the  note  mentioned  in  each  respectively  was  obtained  from  him  by  Brown, 
by  fraud  and  misrepresentation,  and  without  any  valuable  consideration  ; 
and,  that  the  plaintiff  took  the  said  notes  respectively  from  Brown,  with  full 
knowledge  that  they  had  been  so  obtained;  and  he  pleaded  further,  a  separate 
plea  to  each  of  the  three  counts,  in  which  he  averred  that  the  note  was 
obtained  from  him,  by  Brown,  fraudulently,  and  without  any  valuable 
consideration,  and  that  the  plaintiff  took  them  from  Brown  after  they 
became  due — (not  alleging  that  he  knew  anything  of  the  fraud  or  want 
of  consideration).  The  plaintiff  replied  to  aU  the  special  pleas,  de  injuria. 
Two  witnesses  were  produced  on  the  trial,  who  proved  that  Brown,  about 
the  time  these  notes  were  dated,  offered  to  dispose  of  them  to  them, 
acknowledging  that  he  had  won  them  from  Cornell,  at  cards.  Brown  then 
held  the  notes,  and  they  must  have  been  over-due,  as  they  were  all  pay- 
able a  day  after  their  date.  It  was  objected  that  the  evidence  of  Brown's 
statements  to  others  was  not  admissible  in  this  action.  The  verdict  was 
for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on  all  the  others. 

Crooks,  for  the  plaintiff,  obtained  a  rule  nisi  for  a  new  trial,  for  misdi- 
rection, and  for  the  reception  of  improper  evidence,  and  on  the  law  and 
evidence. 

Bell  shewed  cause. 

Robinson,  C.  J. — As  the  jury  found  for  the  defendant  on  all  the 
special  pleas,  they  must  have  found  that  the  plaintiff,  when  he  took  the 
notes,  knew  that  they  had  been  given  without  consideration  and  for  a 
gambling  debt ;  but  as  that,  if  proved  at  all,  was  proved  only  by  Brown's 
admissions,  the  question  still  is,  whether  his  admissions  were  legally 
received  in  evidence.  This  seems  to  be  a  point  on  which  the  decisions 
have  not  been  always  quite  consistent ;  but  on  examining  the  cases  which 
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arc  collected  by  Mr.  Chitty,  in  his  Treatise  on  Bills,(a)  we  are  of  opinion 
that  the  admissions  of  Brown,  while  he  held  the  notes,  which  this  plaintiff 
afterwards  took  by  delivery  from  him,  when  they  were  over-due,  were 
properly  received  in  evidence.  Bcauchamp  v.  Parry,  (h)  Phillips  v. 
Cole,(c)  and  Barrow  v.  White,(<'/)  seem  to  us  to  establish  this  ;  and  also 
Benson  v.  Marshall,  cited  in  Dowling  and  Ryland.(e)  It  is  not  easy  to 
see  how  the  language  of  the  courts  in  these  cases  can  be  reconciled  with 
what  was  held  by  Lord  Ellenborough  in  Duckham  v.  Wallis;(/)  but  that 
was  a  decision  at  nisi  prius,  and,  on  going  through  the  cases  both  before 
and  after  that,  we  are  compelled,  I  think,  to  hold  that  the  admissions  of 
Brown,  that  the  notes  were  given  to  him  by  Cornell  in  a  gaming  transac- 
tion, were  receivable,  though  he  was  alive  and  might  have  been  produced, 
the  notes  being  over-due,  and  being  at  the  time  of  such  admissions  in  his 
hands.  We  do  not  think  that  we  can  draw  any  distinction  between  the 
cases  of  a  person  taking  a  bill  by  indorsement  when  it  is  payable  to  order, 
or  taking  it  by  delivery  from  the  payee  when  it  is  payable  to  bearer. 

Rule  discharged. 


Walbridge  et  al  v.  Follett. 

Where  in  assumpsit  on  bills  of  exchange  and  for  goods  sold,  the  defence  was 
that  the  bills  had  been  given  for  the  price  of  goods  bought  from  the  plaintiffs 
in  a  foreign  country,  and  which  they  had  assisted  the  defendant  in  smuggling 
into  this  country,  and  some  evidence  was  given  to  that  effect,  but  the  jury 
found  for  the  plaintiffs,  the  court  refused  to  grant  a  new  trial. 

Assumpsit  on  bills  of  exchange  and  promissory  notes,  and  for  goods 
sold  and  delivered.  The  defendant  pleaded  that  the  bills  were  drawn  by 
the  plaintiffs  on  the  defendant  and  accepted  by  him,  on  account  of 
foreign  goods  bought  by  the  defendant  from  the  plaintifis  in  the  State  of 
New  York,  for  the  purpose  of  being  smuggled  into  this  province,  and  that 
the  plaintiffs  had  them  packed  in  a  convenient  manner  for  smuggling,  and 
falselj?"  marked,  and  assisted  the  defendant  in  smuggling  the  same  into 
this  province.  He  pleaded  also  that  a  note,  declared  on  in  the  5  th 
count,  given  by  the  defendant  to  Messrs.  Walbridge  and  Company  or 
order,  and  endorsed  by  them  to  the  plaintiffs,  was  given  for  the  price  of 
smuggled  goods,  which  the  plaintiffs  assisted  him  in  smuggling  into  this 
province ;  that  the  plaintiffs  took  the  note  as  indorsees  after  it  became 
due  and  with  a  full  knowledge  of  the  illegal  consideration  for  which  it 
was  given.  To  the  counts  for  goods  sold  and  delivered  and  on  an  account 
stated,  a  similar  defence  was  pleaded.  The  plaintiffs  denied  the  truth  of 
these  pleas.  At  the  trial  the  defendant  called  the  son  of  one  of  the 
plaintiffs  and  their  clerk  to  establish  the  defence,  but  it  was  not  very 
satisfactorily  substantiated  what  portion  of  the  goods  had  been  packed  in 
such  a  manner  as  to  facilitate  the  smuggling,  the  learned  judge  however 
directed  the  jury,  that  if  they  believed  the  testimony  they  should  find  for 
the  defendant.  They  found  for  the  plaintiffs  for  the  whole  amount 
of  the  claim,  2,0 17Z.  145.  l^d. 


(a)  Pages  663-5.  (b)  1  B.  &  Ad.  89,  (c)  10  Ad.  &  Ell.  106. 

(rf)  4  B.  &  C.  325.  (e)  Vol.  4,  p.  732.  (/)  5  Esp.  c.  251. 
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Sullivan,  for  tbe  defendant,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  law,  evidence,  and  the  judge's 
charge, 

Eccles  shewed  cause. 

Robinson,  C.  J. — The  defence  urged  in  this  case,  namely,  that  the 
plaintiffs  are  seeking  to  recover  the  price  of  smuggled  goods,  rests  at  this 
day  on  the  same  ground  on  which  it  was  placed  by  decisions  of  the  court 
in  the  times  of  Lords  Mansfield  and  Kenyon(«).    The  foreign  merchant, 
selling  in  his  own  country  to  an  inhabitant  of  Canada  goods  which  he 
knows  are  intended  to  be  smuggled,  is  not,  by  the  mere  knowledge  of  that 
intention,  disabled  from  recovering  the  price  of  them  in  our  courts :  but 
if  he  in  any  manner  assists  in  smuggling  them  into  this  country,  then  he 
is  held  not  to  be  entitled  to  receive  the  benefit  of  our  laws  for  enforcing 
his  contract.    The  case  cited  (&),  shews  this  to  be  the  principle  which 
still  governs.    The  act  of  assistance,  in  that  case,  was  the  same  which 
was  held  in  a  case  that  has  occurred  in  this  court  to  be  suflScient  to 
defeat  the  plaintiff's  recovery — the  making  false  or  double  invoices  in 
order  to  enable  the  buyer  to  enter  them  at  an  under  value.    The  act  of 
assistance  alleged  here  is  perhaps  quite  as  strong,  and  certainly  sufficient, 
if  proved  to  the  satisfaction  of  the  jury.    It  appeared  to  the  learned 
judge,  at  the  trial,  to  be  conclusive,  if  the  jury  found  it  to  be  satisfac- 
torily established.    They  gave  a  verdict  for  the  plaintiffs,  from  which  we 
may  infer  that  they  did  not  give  implicit  credit  to  the  defendant's  wit- 
nesses.   They  probably  thought  that,  as  the  sum  claimed  was  large,  the 
temptation  to  evade  payment,  by  setting  up  a  defence  of  this  kind,  was 
great  in  proportion.    The  witnesses  on  whom  the  defendant  relied  for 
proving  that  the  plaintiffs  had  packed  some  of  the  goods  in  a  peculiar 
manner,  at  their  request,  in  order  to  facilitate  their  being  smuggled,  were 
the  son  of  one  of  the  plaintiffs,  and  his  clerk  or  servant ;  the  account  as 
to  what  portions  of  the  goods  were  so  marked,  was  not  very  clear.  If 
upon  the  evidence  that  was  given  the  jury  had  found  for  the  defendant, 
we  should  probably  not  have  disturbed  the  verdict,  and  the  plaintiffs  must 
have  put  up  with  the  loss  of  2000?,  and  upwards :  but  we  think,  in  cases 
of  this  kind  we  should  with  difficulty  grant  a  second  chance  to  a  party  of 
urging  such  a  defence.    So  far  as  the  defendant  is  concerned,  it  is  cer- 
tainly unrighteous,  because  he  has  had  the  plaintiff's  goods  and  sold  them, 
and  a  regard  to  the  laws  of  his  country  had  probably  very  little  share  in 
prompting  him  to  urge  this  reason  against  paying  for  them.  When 
fraudulent  conduct  for  any  purpose  is  charged  upon  a  party,  it  is  particu- 
larly the  province  of  a  jury  (though  not  conclusively)  to  weigh  the  evi- 
dence by  which  it  is  attempted  to  be  proved.    If  the  defendant  had  been 
prosecuted  for  smuggling  these  goods,  and  upon  his  trial  had  been 
acquitted,  he  would  have  thought  it  hard  to  be  compelled  to  stand  a  second 
trial.    The  plaintiffs  have,  by  his  defence,  been  placed  in  effect  very  much 
in  that  situation,  and  we  will  not  take  upon  ourselves  to  say  that  the 
jury  must  believe  the  defendant's  witnesses  in  a  case  of  this  kind.  There 
may  be  a  case  where  a  defence  of  this  kind  may  be  so  plainly  made  out, 


(a)  Ilolman  v.  Johnson,  Oowper,  341 ;  Waymell  v.  Reed,  5  T.  R.,  599;  Clugas 
V.  Peneluna,  4  T.  R.,  466. 
(6)  1  Gale,  187. 
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that  the  jury  in  finding  for  the  plaintiff  could  be  no  otherwise  looked  upon 
than  as  evincing  a  resolution  not  to  give  effect  to  the  law;  and  in  any 
strong  case  of  that  kind,  as  the  court  would  doubtless  have  the  power, 
they  might  feel  themselves  compelled,  on  principles  of  public  policy,  to 
interpose  by  granting  a  new  trial ;  but  they  would  do  so  with  reluctance, 
and  not  without  hesitation.  This  case  does  not  appear  to  us  to  be  one 
in  which  it  would  be  proper  to  take  that  course. 

Rule  discharged. 


Stephens  v.  Allan. 

Where  in  an  action  of  covenant  for  non-payment  of  rent  on  a  lease  for  a  year, 
by  which  an  entire  rent  was  reserved,  and  in  which  there  were  various  other 
covenants,  breaches  of  which  were  also  assigned,  and  the  plaintiff  had  a 
verdict;  the  court  refused  to  grant  a  new  trial,  on  an  objection  made  in  banc, 
but  which  had  not  been  taken  at  nisi  prius,  that  the  action  was  brought  before 
the  year  was  out,  when  the  rent  was  to  be  paid. 

Covenant  on  a  special  agreement  of  the  defendant  to  pay  the  rent  of  a 
carding  machine  and  other  machinery  demised  to  him  by  the  plaintiff,  in 
work,  by  sawing  lumber  in  a  saw  mill  belonging  to  the  plaintiff,  with 
covenants  to  keep  the  machinery  demised  in  repair,  and  to  keep  up  the 
credit  of  the  establishment,  by  doing  the  work  to  be  carried  on  in  a  proper 
workmanlike  manner.  The  defendant  pleaded  first,  non  est  factum; 
secondly,  to  the  first  breach,  charging  him  with  not  sawing  lumber  to  pay 
the  rent,  that  the  breach  was  by  the  plaintiflTs  license;  thirdly,  that  he 
did  keep  the  machinery,  &c.  in  good  repair ;  fourthly,  that  the  machinery, 
&c.  were  not  ruinous  and  out  of  repair,  as  the  plaintiff  had  alleged ;  fifthly, 
that  he  used  the  tools,  water-courses  and  machinery  in  a  lawful  manner ; 
sixthly,  that  he  did  good  work,  and  tried  to  keep  up  the  credit  of  the 
establishment;  seventhly,  to  the  first  breach,  further,  that  before  any 
rent  became  due,  the  plaintiff  wrongfully  evicted  the  defendant.  The 
plaintiff  replied  to  the  plea  first  pleaded  to  the  breach,  de  injuria ;  on  the 
first,  third,  fourth  and  fifth  pleas  he  joined  issue ;  and  to  the  sixth,  he 
replied  de  injuria.  The  jury  found  for  the  plaintiff  on  the  first,  second 
and  sixth  issues,  damages  56/.  5s.,  and  for  the  defendant  on  the  other 
issues.  It  was  proved  that  the  lease  was  entered  into  for  a  year  from 
I7th  April,  1844,  and  the  covenants  were  shewn  to  have  been  broken 
by  the  defendant  refusing  to  saw  in  the  summer  and  autumn,  when  he 
might  have  sawed.    The  action  was  commenced  on  2nd  April,  1845. 

Crooks  obtained  a  rule  nisi  for  a  new  trial,  contending  that  the  verdict 
was  against  law  and  evidence,  and  that  there  had  been  misdirection,  and 
urged  that  as  the  rent  reserved  on  the  lease  was  entire,  no  right  of  action 
had  accrued  to  the  plaintiff  at  the  time  that  he  commenced  the  suit. 
He  also  urged  that  there  was  a  variance  between  the  lease  set  out  and 
that  produced  in  evidence,  and  that  one  of  the  breaches  was  not  properly 
assigned. 

Vankoughnet  shewed  cause. — The  ground  of  variance  suggested  was 
not  taken  at  the  trial,  nor  was  it  objected  there  that  the  action  was  com- 
menced too  soon,  and  the  defendant  cannot  now  be  allowed  to  raise  these 
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objections,  especially  when  the  court  see  that  the  justice  of  the  case  is 
clearly  in  accordance  with  the  verdict  of  the  jury.  As  to  the  breach  being 
ill  assigned,  that  is  no  cause  for  a  new  trial ;  issue  was  joined  upon  it, 
and  the  course  for  the  defendant  to  pursue,  if  he  wishes  to  object  to  it, 
is  to  move  in  arrest  of  judgment. 

Robinson,  C.  J. — Upon  the  argument,  the  defendant's  counsel  seemed 
to  confine  himself  to  the  objection,  that  the  lease  is  not  truly  set  out ; 
and  further,  that  as  the  rent  by  the  lease  is  entire,  (751.  for  the  year,)  no 
action  would  lie  in  regard  to  the  not  sawing  lumber  as  agreed,  until  the 
year  was  out.  The  action  was  brought  a  few  days  before  the  first  year 
expired.  The  plaintiff,  it  appears,  finding  the  defendant  failing  in  his 
agreement,  took  possession  of  the  premises  in  February,  1845  ;  the  year 
commenced  on  the  17th  April,  1844,  the  declaration  was  filed  2nd  April, 
1845.  No  objection  was  taken  at  the  trial  on  the  ground  of  variance, 
and  if  there  were  any  variance,  we  should  not  give  way  to  an  objection  on 
that  ground  not  urged  at  the  trial,  unless  it  was  that  kind  of  variance  that 
could  affect  the  merits  of  the  action.  On  comparing  the  record  and  the 
agreement,  I  see  none  such.  The  breach,  I  think,  is  not  quite  well 
assigned  as  regards  the  rent,  in  not  averring  that  there  was  surplus  water 
enough  above  what  was  required  for  the  carding  machine,  to  admit  of 
the  defendant  sawing  the  logs  found  by  the  plaintiff,  and  yet  that  he 
refused  to  do  so ;  but  this  objection  was  not  taken  at  the  trial,  and  the 
evidence  shewed  clearly  that  he  could  not  defend  himself  on  that  ground. 
As  to  the  objection  that  the  rent  for  the  year  was  entire,  and  that  no 
action  lies  respecting  it  till  the  year  has  expired,  it  is  not  an  objection 
which  the  court  are  bound  to  notice,  except  upon  demurrer,  or  in  arrest 
of  judgment.  The  question  is  on  the  record,  and  though  taken  at  the 
trial,  the  learned  judge  was  not  bound  to  give  effect  to  it  as  ground  of 
nonsuit,  admitting  it  to  be  fatal  to  the  action,  though  he  might  have  done 
so.  The  parties  go  to  trial  at  nisi  prius,  to  support  what  they  have 
respectively  alleged,  not  to  try  the  sufhciency  of  the  statements  on  either 
side;  and  therefore  without  determining  whether  in  strictness,  if  the 
objection  to  the  declaration  had  been  properly  taken,  an  action  would  lie 
for  not  sawing  any  lumber  on  account  of  rent,  it  is  sufficient  on  this 
motion  to  say  that  the  verdict  is  consistent  with  justice,  and  there- 
fore should  not  be  disturbed.  The  defendant  was  bound  clearly  to 
commence  sawing  in  May,  1844,  and  to  saw  as  fast  as  the  supply  of 
water  would  permit,  provided  the  plaintiff  had  logs  there,  which  it  is 
alleged  and  proved  he  had.  He  failed  in  sawing,  and  refused  to  saw  in 
summer  and  autumn,  when  it  was  proved  he  might  have  sawed ;  it  is  clear 
therefore,  that  he  broke  his  agreement,  and  that  the  plaintiff  sustained 
damage  long  before  the  year  expired.  If  this  was  an  injury  which  he 
could  not  sue  for  till  the  year  had  expired,  then  there  is  an  objection  on 
the  record  fatal  to  the  plaintiff's  action ;  so  also  there  is  another  objec- 
tion, that  it  is  not  averred  there  was  any  surplus  water,  as  clearly  fatal ; 
but  neither,  I  think,  should  be  allowed  upon  this  motion  against  the 
verdict  to  prevail ;  the  term  has  now  expired ;  the  tenancy  did  not  endure 
actually  for  the  year,  for  the  plaintiff,  in  February,  evicted  the  defendant, 
having  before  that  sustained  the  injury  for  which  he  sues. 

Rule  discharged. 
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SITTINGS  AFTER  TRINITY  TERM,  9  VIC. 


Murphy  v.  Bunt  et  al.  Executors  of  Line. 

A  "wife  cannot  sue  in  her  own  name,  while  her  hushand  is  living,  for  wages  for 

services  performed  by  her. 
It  is  no  ground  of  nonsuit,  that  the  plaintiff  has  declared  by  a  name  diflFerent 

from  her  real  name,  it  can  only  be  taken  advantage  of  by  an  application  to 

amend  the  declaration. 

The  plaintiff  sued  as  Elizabeth  Murphy,  in  assumpsit  for  work  and 
labour  performed  by  her  for  the  testator.  It  appeared  at  the  trial  that 
the  plaintiff's  maiden  name  was  Rupert,  but  that  she  had  passed  for  the 
wife  of  one  Murphy,  in  which  name  she  sued.  Her  mother,  who  was 
called  by  her  to  support  her  action,  swore  that  her  husband.  Murphy, 
had  left  this  province  during  the  rebellion,  that  they  had  lived  together 
as  man  and  wife,  and  had  several  children,  and  that  both  the  plaintiff 
and  Murphy  had  declared  that  they  were  married.  Upon  this  the  learned 
judge  ruled  that  the  plaintiff  could  not  maintain  her  action,  (which  was 
for  wages  for  work  done  by  her  in  the  family  of  her  mother's  second  hus- 
band since  then  dead,)  during  her  coverture,  according  to  the  proof  of 
her  own  admissions,  and  while  her  husband  was  living.  Evidence  was 
then  offered  on  the  part  of  the  plaintiff,  to  shew  that  the  plaintiff  was  not 
in  fact  married  to  Murphy,  though  they  had  lived  together ;  but  the 
learned  judge  rejected  it,  considering  that  if  this  could  be  shewn,  then  it 
would  follow  that  she  could  not  recover  in  this  action  which  she  had 
brought  in  the  name  of  Elizabeth  Murphy.  The  plaintiff  was  therefore 
nonsuited,  and 

Ewart  now  moved  to  set  aside  the  nonsuit,  and  contended,  that  the 
evidence  that  was  tendered  at  the  trial  was  admissible  to  disprove  the 
coverture ;  and,  that  if  the  plaintiff  was  not  married,  the  mesnomer  was 
no  ground  of  nonsuit,  but  could  only  have  been  taken  advantage  of  by 
the  defendant,  by  a  motion  to  compel  the  plaintiff  to  amend  her  declara- 
tion, according  to  the  eighth  section  of  the  statute  7  Will.  IV.  ch.  3. 
Before  that  statute  was  passed,  an  objection  of  this  nature  could  only 
have  been  pleaded  in  abatement;  and  as  the  plaintiff's  identity  was 
clearly  established,  notwithstanding  the  difference  in  name,  the  case  ought 
to  have  gone  to  the  jury  in  the  same  manner  as  if  there  had  been  no 
misdescription. 

Bell^  for  the  defendant.  The  plaintiff  is  precluded  by  her  own  admis- 
sions from  now  setting  up  that  she  is  a  feme  sole,  and  she  stands  in  the 
position  of  a  wife  suing  to  recover  wages  for  services  performed  in  the 
lifetime  of  her  husband,  he  being  still  alive  ;  and  under  such  circum- 
stances, she  cannot  maintain  an  action  alone,  nor  would  it  be  correct  to 
join  her  with  her  husband.  The  admissions  of  her  marriage,  coupled 
with  the  fact  of  her  suing  in  Murphy's  name,  are  conclusive  against  her, 
and  place  the  case  on  a  different  footing  from  that  on  which  it  was  placed 
by  the  plaintiff^s  counsel. 

Robinson,  C.  J. — If  a  married  woman,  who  may  be  joined  with  her 
husband  in  suing,  improperly  sues  alone,  advantage  can  only  be  taken  by 
plea  in  abatement ;  but  where  a  married  woman  performs  labour  for  another 
the  husband  is  entitled  to  her  wages,  and  in  such  a  case  she  should  not 
be  joined  with  her  husband  in  suing ;  and  where  in  such  a  case  she  sue» 
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alone,  either  during  or  after  the  coverture,  she  will  fail  on  non  assumpsit ; 
for  the  contract  to  pay  wages  implied  on  the  service,  is  not  with  her,  but 
with  the  husband.(a)  There  are  some  cases  which  seem  to  interfere  with 
this  principle,  but  they  proceed  upon  the  fact  of  an  express  promise  to 
pay  the  wife.(Z>)  There  is  nothing  peculiar  in  this  case,  except  that  the 
alleged  husband  is  absent  from  the  province,  which  might  perhaps  afford 
ground  for  entitling  the  wife  to  bring  an  action  in  his  name  for  her  wages ; 
but  I  think  the  weight  of  authority  is  against  her  being  allowed  to  sue 
alone  for  such  a  cause  of  action  as  is  shewn  here.  But  then  the  question 
is,  whether  there  was  any  such  proof  of  coverture  as  should  have  pre- 
vented her  recovering,  and  if  there  was,  then,  whether  the  proof  which  she 
offered  to  give  of  there  being  no  marriage  in  fact  should  not  have  been 
received.(c)  It  appears  to  me,  that  the  kind  of  evidence  which  was  given 
was  not  sufficient  to  prove  coverture  for  such  a  purpose ;  but  if  it  were, 
still,  as  it  clearly  did  not  prove  it  conclusively,  the  plaintiff  should  have 
been  suffered  to  disprove  it ;  unless  the  learned  judge  was  correct  in 
thinking  that  it  was  immaterial  on  this  account,  that  if  she  succeeded  in 
disproving  the  marriage,  then  she  could  support  no  action  in  the  name  in 
which  she  was  suing.  It  is  contended  for  the  plaintiff,  that  if  she  sued 
in  the  name  of  Murphy,  when  her  name  in  fact  was  Rupert,  it  would  be 
no  objection  on  the  trial,  being  matter  pleadable  in  abatement  only,  and 
not  in  bar ;  and  we  are  of  opinion  that  this  is  so,  and  that  the  plaintiff 
might  have  recovered  in  the  name  of  Murphy,  though  her  real  name  might 
be  Rupert.  The  cases  of  The  Mayor  and  Burgesses  of  Stafford  v.  Bolton,  (c?) 
and  of  Boughton  v.  Frere,(e)  are  in  point,  and  many  others  might  be 
cited.  Before  our  statute  7  Will.  IV.  ch.  3,  sec.  8,  this  objection  might 
have  been  pleaded  in  abatement,  and  therefore  could  not  be  pleaded  in 
bar,  wherefore  the  variance  in  the  name  cannot  be  objected  in  evidence 
on  the  trial ;  since  that  statute  it  cannot  be  pleaded  in  abatement,  the 
remedy  can  only  be  taken  by  moving  to  have  it  amended  under  the  eighth 
clause  of  that  statute.  When  this  is  not  done,  the  only  question"  that 
can  arise  at  the  trial  upon  any  such  misnomer  is,  as  to  the  identity  of  the 
party.  Here  there  was  plain  evidence  that  the  person  suing  was  the 
person  who  did  the  work.  The  only  doubt  that  can  remain  is,  whether, 
since  there  was  evidence  of  the  plaintiff's  admission  that  she  was  the  wife 
of  Murphy,  her  suing  also  in  that  name  does  not  estop  her  from  disputing 
the  marriage.  I  do  not  think  we  could  give  that  effect  to  her  using  the 
name  of  Murphy,  because  it  is  competent  to  a  party  to  sue  by  the  surname 
which  he  is  known  by  in  the  world. (/) 


(a)  3  Dougl.  422;  4  T.  R.  361. 

(b)  Cro.  Jac.  77;  2  Wils.  case  of  Dippers  at  Tunbridge  Wells. 

(c)  3  Campbell,  393. 

(rf)  1  Bos.  &  Pul.  40.  (e)  3  Camp.  b.  29. 

(/)  Com.  Dig.  Abatement,  E.  19;  3  M.  &  S.  453. 
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SITTINGS  AFTER  TRINITY  TERM,  9  VIC. 


Benns  q.  t.  v.  Eddie. 

The  true  owner  of  an  estate  is  not  liable  to  the  penalty  under  the  statute  32 
Hen.  VIII.  ch.  9,  for  selling  a  disputed  title,  when  the  person  in  possession  of 
the  land  is  in  privity  with  him,  either  as  an  overholding  tenant,  or  as  a  person 
let  in  on  a  contract  to  purchase  from  him,  and  not  setting  up  any  conflicting 
title. 

Debt  qui  tarn  on  statute  32  Hen.  VIII.  ch.  9,  for  selling  a  pretended 
title  to  one  Willis  Sargent,  not  having  been  in  possession  of  the  premises 
for  a  year  next  before  the  sale.  The  defendant  pleaded  that  at  the  time 
of  the  sale,  the  right  of  the  defendant  was  not  a  pretended  right.  The 
case  was  this :  the  defendant  was  the  owner  of  the  land,  part  of  Lot  No. 
1 3,  in  the  Fourth  Concession  of  Haldimand,  and  intended,  as  it  appears, 
to  give  it  to  his  son  Elisha  Eddie,  who,  having  been  in  possession  of  the 
land,  made  a  verbal  agreement  with  the  plaintiff  to  sell  it  to  him.  The 
defendant  being  afterwards  dissatisfied  with  Benns,  because  he  had  not 
paid  a  certain  debt  due  by  his  son  Elisha  Eddie  to  a  third  person,  refused 
to  make  him  a  title,  and  while  Benns  (the  plaintiff)  was  in  possession 
under  the  verbal  assurance  which  he  had  given  him,  he  sold  the  land  to 
one  Sargent,  which  sale  is  the  alleged  offence  against  the  statute. (a)  The 
learned  judge  considered  this  not  a  case  within  the  statute,  and  directed 
a  verdict  for  the  defendant. 

J.  L.  Uohinson  moved  for  a  new  trial,  on  the  ground  of  misdirection. 

Crooks  shewed  cause. 

BoBiNsoN,  C.  J. — We  are  of  opinion  that  the  learned  judge  at  the 
trial  took  the  proper  view  of  this  case.  The  penalty  under  the  statute 
can  only  be  incurred  where,  at  the  time  of  the  sale,  there  is  another  person 
in  actual  possession  claiming  the  estate  under  an  independent  title  ;  or, 
at  least,  not  claiming  by  any  privity  with  the  vendor,  nor  acknowledging 
him  to  be  at  the  time  the  owner.  The  possession  must  be  such  as  that 
we  can  say  with  truth  the  person  in  possession  has  disseised  the  true 
owner,  (which  in  this  case  the  defendant  is  admitted  to  be,)  and  has 
thereby  turned  his  right  into  a  pretended  right.  Now  here  Benns  was 
not  in  claiming  to  be  the  owner  of  the  fee,  he  was  in  by  consent  of  the 
owner,  under  a  contract  to  purchase,  and  so  long  as  he  stood  in  that 
situation,  he  admits  the  seisin  of  the  person  from  whom  he  is  to  receive 
a  title  when  he  has  made  his  payments.  The  possession  which  he  holds 
in  such  a  case,  is  not  inconsistent  with  the  title  and  seisin  of  the  true 
owner ;  on  the  contrary,  it  is  under  and  in  virtue  of  that,  and  admits  it. 
But  then  it  may  be  said,  that  great  hardship  may  be  suffered  if  the 
owner  of  the  estate  in  any  case  of  this  kind  may  capriciously  sell  to  a 
third  party,  in  disregard  of  his  contract  with  his  first  vendee,  and  while 
he  is  still  in  possession.  That  may  be  true,  but  the  answer  is,  that 
neither  the  hardship  on  the  one  side,  nor  the  dishonesty  on  the  other, 
can  have  the  effect  of  entitling  the  plaintiff  to  the  penalty  imposed  by  this 
particular  statute,  unless  the  case  is  one  that  clearly  comes  within  it. 
Considering  that  this  statute  of  32  Hen.  VIII.  ch.  9,  is  treated  of  as  being 
almost  obsolete  in  England,  no  penalty  appearing  to  have  been  sued  for 


(a)  See  Sugdeu  V.  &  P.  I  vol.  377-8,  2  vol.  45. 
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upon  it  for  a  century  past,  we  should  certainly  take  care  that  no  party  is 
convicted  under  it  except  in  a  clear  case ;  and  it  is  not  necessary  in  order 
to  the  protection  of  purchasers,  that  we  should  extend  the  provisions  of 
the  statute  by  any  doubtful  construction.  For  all  that  appeared  in 
evidence  on  this  trial,  there  may  have  been  nothing  wrong  or  unjust  in 
the  defendant  selling  the  land  again ;  that  depends  upon  whether  Benns 
faithfully  observed  the  conditions  on  which  he  was  let  into  possession  as 
an  intended  purchaser,  which  is  a  point  which  could  not  be  inquired  into 
upon  the  trial  of  this  qui  tarn  action.  But  if  the  defendant,  as  owner  of 
the  land,  has  really  receded  from  his  contract  with  Benns,  in  such  a  manner 
as  renders  him  liable  to  an  action  on  his  agreement,  that  is  the  proper 
remedy ;  and  a  court  of  equity  could  grant  more  adequate  and  specific 
relief,  if  the  case  is  a  plain  one  in  favour  of  Benns.  If  he  went  into  pos- 
session on  a  mere  verbal  understanding,  and  has  nothing  to  shew  such  as 
the  statute  of  frauds  requires,  when  an  interest  in  lands  is  in  question, 
then  he  may  be  without  remedy,  in  consequence  of  his  own  neglect ;  but 
that  would  be  no  reason  why  we  should  stretch  the  enactments  of  a  penal 
law,  and  apply  them  to  a  case  not  within  the  letter  or  spirit.  It  has 
been  argued  in  support  of  this  rule,  that  in  every  case  where  the  owner 
of  a  fee  is  under  the  necessity  of  bringing  an  ejectment,  he  is  disabled 
from  selling,  until  he  actually  gains  possession,  and  incurs  the  penalty  of 
the  statute  if  he  does  sell ;  but  on  that  principle,  we  must  hold  that,  in 
all  cases  of  a  tenant  over-holding,  his  landlord's  title  has,  by  such  over- 
holding,  been  turned  into  a  mere  pretended  right,  because  he  cannot  get 
his  tenant  off  without  an  action ;  although,  in  such  a  case  the  tenant 
would  not  be  allowed  to  dispute  his  right  by  setting  up  one  in  himself. 
The  vendee  is  in  such  cases  regarded  in  equity  as  holding  the  legal  estate 
as  trustee  for  the  purchaser,  and  we  cannot  look  upon  him,  at  the  same  time, 
as  being  ousted  of  his  seisin  by  the  possession  of  the  latter,  which  is  con- 
ditional, and  with  his  assent.  We  are  of  opinion  that,  upon  the  facts  of 
this  case,  the  defendant  was  rightly  held  not  to  have  incurred  the  penalty 
of  the  statute,  by  selling  to  Sargent  while  Benns  was  in  possession,  because 
Benns  was  not  in,  claiming  title,  and  usurping  the  seisin  of  the  true 
owner,  but  was  in  expecting  a  title  from  the  owner,  if  he  fulfilled  the  con- 
ditions of  his  intended  purchase,(a)  What  is  said  by  Montague  C.  J.,  in 
the  case  in  Plowden,  88,  seems  to  be  always  conceded,  that  the  statute 
was  made  in  affirmance  of  the  common  law,  not  in  alteration  of  it,  and 
has  only  added  a  penalty  for  attempting  to  do,  what  the  common  law  did 
before  not  admit  of  being  done.  The  criterion,  therefore,  in  these  cases 
must  be,  whether  the  conveyance  made  under  the  circumstances  proved, 
would  or  would  not  be  effectual  for  passing  the  estate  upon  the  principles 
of  the  common  law.  Now  we  do  not  consider  that  the  true  owner  of  an 
estate  is  disabled  from  transferring  the  seisin  by  his  deed,  because  a  person 
is  in  possession  holding  under  him,  or  by  privity  with  him,  either  as  a 
tenant  whose  term  is  expired,  or  as  an  intended  purchaser ;  for  these 
persons  are  precluded  from  disputing  his  title.  The  statute,  we  think, 
can  only  apply  when  there  are  conflicting  claims.  If  it  had  been  shewn 
that  in  this  case  Benns  had  claimed  to  be  the  owner,  and  had  set  the  defen- 
dant at  defiance,  that  might  have  altered  the  case. 

Rule  discharged. 


(a)  2  Bing.  N.  S.  498. 
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BuRROwEs  V.  Cairns  et  al.. 

In  trover  for  wheat,  reaped  and  claimed  by  the  defendants  as  of  right  belonging 
to  them  as  an  away-going  crop  after  the  expiration  of  a  lease  for  seven  years, 
the  plaintiff's  witnesses  proved  a  new  lease  in  writing  of  the  premises  to  a  third 
party,  from  the  expiration  of  the  defendant's  lease,  but  the  new  tenant  swore 
that  he  had  no  right  to  the  wheat;  Held,  that  it  was  not  necessary  for  the 
plaintiff  to  produce  the  new  lease. 

"Where  there  is  a  stipulation  in  a  lease  for  a  term  certain  that  the  lessee  shall 
deliver  up  all  the  lands  at  the  expiration  of  the  lease,  all  question  as  to  a  cus- 
tomary right  of  the  away-going  crop  is  excluded,  and  semble,  that  there  is  no 
custom  of  the  country  as  to  the  away -going  crops  in  Upper  Canada. 

Trover  for  wheat,  straw,  &c.  Pleas :  first,  general  issue  ;  second,  not 
possessed.  The  case  was  this :  the  plaintiff,  on  the  29th  September,  1836, 
by  a  lease  in  writing,  demised  to  these  defendants  and  one  Cochrane, 
certain  lands  in  the  township  of  Brantford,  for  the  term  of  seven  years, 
commencing  on  the  1st  October,  1836,  on  condition  of  paying  an  annual 
rent  of  251.  for  part  of  the  lands,  and  of  clearing  and  fencing  the  remainder 
during  the  term,  and  leaving  it  fit  for  crop.  At  the  conclusion  of  the 
lease  it  is  stipulated  that  "  the  whole  of  the  lands  so  leased  shall  be 
delivered  up  to  the  plaintiff  by  the  lessees  on  the  30th  September,  1843, 
according  to  the  forgoing  terms."  The  defendants,  though  warned  by  the 
plaintiff  not  to  do  so,  persisted  in  putting  in  a  crop  of  fall  wheat,  in  1843, 
just  before  the  term  expired,  and  entered  in  the  summer  of  1844,  in 
defiance  of  the  plaintiff,  and  cut  it  and  took  it  away.  This  action  of 
trover  was  brought  for  the  grain.  It  appeared  at  the  trial,  that  Cairns 
had  been  allowed  to  occupy  a  house  and  some  pasture  land,  (part  of  the 
premises,)  for  six  months  after  the  end  of  the  term,  and  the  right  so  to 
occupy  was  stated  to  have  been  given  to  him  by  an  instrument  in  writing. 
It  was  sworn  also,  that  Cooper  and  McLaughlan  took  a  lease  of  the  place 
after  the  defendant's  term  was  ended,  which  was  also  in  writing,  and  they 
entered  into  possession  while  the  crop  of  wheat  put  in  by  the  defendants 
was  in  the  ground.  It  was  insisted  by  the  defendant's  counsel,  that  both 
these  written  leases  should  be  produced,  because  the  second  lease  to  the 
defendants,  for  six  months,  might  have  contained  some  stipulation  as  to 
reaping  any  crop  in  the  ground,  and  because  the  lease  to  Cooper  and 
McLaughlan,  making  them  tenants  for  a  term  of  years  afterwards,  would 
give  to  them,  rather  than  to  the  plaintiff,  the  interest  in  the  growing  crops 
put  in  by  the  defendants,  unless  they  were  specially  reserved ;  and  the 
defendants  desired  to  be  allowed  to  prove  by  witnesses,  that  it  was  a 
custom  of  the  country,  that  when  lands  are  let  for  a  term  of  years,  the 
tenant  may,  after  the  term,  reap  any  crop  which  he  puts  in  the  ground 
during  his  tenancy.  This  the  learned  judge  ruled  to  be  inadmissible, 
being  contrary  not  only  to  the  general  principle  of  law,  but  also  to  the 
express  stipulation  in  the  lease  to  deliver  up  the  whole  of  the  lands  on 
the  SOtk  September,  1843.  Cooper,  one  of  the  tenants  who  succeeded 
the  defendants,  swore  upon  the  trial,  that  he  and  his  co-tenant  had  no 
claim  to  the  crops,  which  were  in  the  ground  when  they  took  the  place. 
The  jury  gave  a  verdict  for  the  plaintiff,  with  651  14s.  9d.  damages,  and 

J.  Hillyard  Cameron,  for  the  defendants,  according  to  leave  reserved, 
moved  for  a  nonsuit,  or  for  a  new  trial  without  costs,  for  the  rejection  of 
evidence  in  reference  to  the  custom  of  the  country  as  to  the  away-going 
crop,  and  the  court  having  granted  a  rule  nisi, 
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Sullivan  shewed  cause. — The  verdict  for  the  plaintiff  is  sustainable 
against  both  the  objections  urged  by  the  defendants.  If  the  leases,  or 
either  of  thenij  were  necessary  at  the  trial,  they  were  required  by  the 
defendants,  and  not  by  the  plaintiff.  The  plaintiff's  case  was  supported 
by  the  evidence,  without  any  reference  whatever  to  the  lease  of  the  new 
teiiants ;  and  if  the  defendants  wished  that  they  should  be  produced,  they 
should  have  served  the  plaintiff  with  notice  to  that  effect.  It  cannot  be 
contended  that  the  new  tenants  were  entitled  to  the  away-going  crop,  as 
they  themselves  stated  on  the  trial,  that  they  had  no  claim  whatever  to 
the  wheat  ,•  and  if  it  did  not  belong  to  them,  it  must  have  been  the 
property  of  the  plaintiff,  as  neither  the  lease,  nor  any  presumed  custom  of 
the  country,  had  vested  it  in  the  defendants.  If  there  were  any  custom 
as  to  emblements  existing  in  this  country,  it  could  not  affect  this  case,  as 
the  lease  of  the  defendants  was  for  a  certain  term,  and  where  such  is  the 
case,  the  custom  is  not  applicable ;  but  there  can  be  no  existing  custom 
here  as  to  farming  leases,  undeir  any  circumstances.  Such  custom  can 
only  be  claimed  as  a  prescriptive  rights  and  everything  here  is  against  such 
a  right. 

J.  Hilhjard  Cameron^  in  support  of  the  rule.'^The  general  principle  as 
to  the  production  of  Written  evidence,  is  applicable  to  the  leases  which 
were  spoken  of  at  the  trial,  and  the  plaintiff  ought  not  to  have  been 
allowed  to  have  spoken  of  them  without  their  production.  One  of  the 
new  tenants,  Cooper^  swore  that  the  wheat  did  not  belong  to  him  under 
the  lease,  but  the  best  evidence  of  that  fact  would  have  been  shewn  by 
the  instrument  itself,  as  it  was  proved  that  the  new  tenancy  commenced 
from  the  time  that  the  tenancy  of  the  defendants  expired,  and  the  pre- 
sumption of  law  would  be,  that  the  crops  then  in  the  ground  would  be 
the  property  of  the  new  tenant,  unless  expressly  excepted  from  the  lease  | 
and  to  shew  that  exception,  it  was  incumbent  on  the  plaintiff  to  produce 
the  lease  as  a  part  of  his  case,  and  it  was  not  necessary  that  the  defen- 
dant should  have  given  him  notice  to  produce  it.  Upon  the  rejection  of 
the  evidence  of  custom,  the  defendants  ought  to  have  a  new  trial,  if  they 
are  over-ruled  on  the  point  reserved.  The  counsel  of  the  plaintiff  has 
argued  that  no  custom  can  prevail  when  the  lease  is  to  expire  at  a  deter- 
minate period,  but  that  it  can  only  be  referred  to  a  tenancy  expiring  at 
some  uncertain  time  ;  but  there  are  numerous  authorities  against  that 
position,  even  where  there  was  some  reason  to  argue  that  the  words  of 
the  lease  excluded  any  question  as  to  the  custom.  In  Senior  v.  Armitage,(a) 
the  lease  stipulated  that  the  manure  should  be  used  on  the  farm,  and  left 
at  the  end  of  the  lease  without  payment,  and  the  custom  of  the  country 
for  the  landlord  to  make  the  tenant  a  reasonable  compensation  for  labour, 
tillage,  sowing,  and  materials  to  be  provided  in  the  away-going  year,  was 
held  not  to  be  excluded ;  and  to  the  same  point  are  Wigglesworth  v.  Dal- 
lison,(6)  Holding  v.  Pigott,(c)  Webb.  v.  Plumer,(6?)  Roberts  v.  Backer,(e) 
Hulton  v.  Warren. (/)  Some  of  these  cases  also  shew  that  it  is  not 
necessary  that  such  an  usage  should  have  existed  from  time  immemorial, 
as  required  in  other  cases  of  custom,  but  a  usage  generally  acquiesced  in  and 


(a)  I  Holt,  N.  P.  C.  197. 
(c)  7  Bing.  465. 
(e)  1  C.  &  M.  808. 


(6)  1  Doug.  201. 
(rf)  2  B.  &  Al.  750. 
(/)  1  M.  &  W.  466. 
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acted  upon  in  any  particular  part  of  the  country  is  sufficient  to  establish 
the  custom  in  that  part.  It  will  therefore  be  seen  that  although  imme- 
morial usage  cannot  be  applied  in  this  country,  yet  that  will  not  prevent 
the  effect  of  a  custom  such  as  is  contended  for  in  this  case,  but  that  it 
ought  to  be  allowed  to  prevail  in  the  same  manner,  and  under  the  same 
conditions,  as  it  is  admitted  in  England. 

Robinson,  C.  J. — The  terms  of  the  written  lease  shew  clearly,  that  with 
respect  to  the  lands  in  the  third  concession,  on  which  a  great  part  of  the 
wheat  in  question  was  sown,  the  whole  object  of  the  plaintiff  in  letting  it  was, 
to  have  it  cleared  and  in  a  certain  state  at  the  end  of  the  seven  years,  no 
rent  being  payable  for  it  by  the  defendants ;  and  the  lease  also  shews, 
that  for  the  lands  in  the  second  concession,  though  there  was  a  money 
rent  to  be  paid,  yet  part  of  the  inducement  to  the  plaintiff  to  let  was,  that 
he  was  to  receive  back  the  land  at  the  end  of  the  term,  fenced  and  in  a 
certain  state. 

With  respect  to  the  objection  that  the  two  leases  spoken  of  should 
have  been  produced,  that  is,  the  one  for  six  months  to  the  defendants, 
after  the  lease  for  seven  years  had  expired,  and  the  lease  to  the  new 
tenants,  Cooper  and  McLaughlan,  I  am  of  opinion  that  it  was  rightly 
over-ruled.  The  first  was  a  demise  to  the  defendants,  who  make  the 
objection;  they  must  have  known  its  contents,  and  there  is  as  much 
reason  to  suppose  the  instrument  in  their  possession  as  of  the  other  party, 
as  they  had  held  under  it.  Generally,  leases  are  in  duplicate,  when  each 
has  his  lease ;  how  it  was  in  this  case  did  not  appear ;  but  from  all  that 
did  appear,  this  lease  could  not  affect  the  question,  because  it  was  a  demise 
only  of  a  house  and  a  piece  of  pasture  ground,  not  of  the  land  on  which 
the  wheat  was  growing.  If,  therefore,  there  had  been  but  one  instrument, 
and  that  was  in  the  plaintiff's  possession,  from  all  we  hear  of  it,  he  could 
not  have  supposed  there  was  any  reason  for  producing  it.  The  defendants, 
if  they  had  not  possession  of  the  instrument  themselves,  must  have  been 
cognizant  of  its  contents ;  and  if  they  knew  that  there  was  anything  in  it 
which  would  support  their  defence,  they  should  have  given  the  plaintiff 
notice  to  produce  it.  With  regard  to  the  other  lease  spoken  of,  it  is  suf- 
ficient to  say,  that  the  tenant  under  it  expressly  disclaimed  on  oath,  at 
the  trial,  having  any  claim  to  the  crops  on  the  ground.  The  cases  of 
Boraston  v.  Green, (a)  of  Davies  v.  Connopp,(&)  of  Wigglesworth  v.  Dal- 
lison,(c)  and  Webb  v.  Plumer,(6Z)  enable  us,  in  my  opinion,  to  dispose 
of  this  case  on  clear  grounds.  As  to  the  other  objection,  that  the  defen- 
dants should  have  been  permitted  to  shew  that,  by  the  custom  of  the 
country,  they  had  a  right  to  the  growing  crops  :  when  we  speak  of  a 
custom  that  is  to  prevail  against  the  general  law  of  the  land,  we  mean, 
as  I  take  it,  something  more  than  a  mere  usage  for  a  few  years ;  such 
usage  may  controul  the  manner  in  which  certain  work  is  to  be  done  or 
trade  conducted,  and  so  also,  it  may  controul  the  construction  of  what  is 
meant  in  particular  localities,  by  cultivating  land  in  a  husbandlike  manner, 
but  I  am  at  present  of  the  opinion,  that  a  custom  which  is  to  prevail  over 
the  general  principle  of  law  with  regard  to  emblements,  must  be  what  is 
legally  speaking  a  custom  by  prescription.    It  was  such  a  custom  that 


(a)  16  East,  71.    (6)  1  Price,  54.     (c)  Douglas  201.     (cT)  2  B.  &  Al.  749. 
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was  set  up  in  Wiggles  worth  v.  Dallison.  In  this  country  there  cannot  be 
in  the  nature  of  things  any  ancient  usage  of  this  kind,  for  many,  now 
living,  can  well  remember  the  time  when  not  a  lease  had  been  made  in  the 
township  where  this  land  lies ;  and,  indeed,  throughout  this  country,  the 
system  of  leasing,  as  regards  farm  lands,  can  hardly  be  said  to  prevail  so 
commonly  as  to  have  given  rise  to  anything  that  can  deserve  to  be  looked 
upon  as  a  custom,  even  in  its  popular  sense.  But  here  there  is  an 
express  stipulation  in  the  deed,  that  the  tenants  shall  on  a  certain  day 
deliver  up  to  the  plaintiff  the  whole  of  the  lands  leased^  and  this  express 
covenant  would  be  sufficient  to  exclude  evidence  of  any  custom,  however 
old  and  general.  It  is  evident,  on  reading  the  lease,  that  the  lands  were 
demised  in  a  great  measure  with  a  view  to  their  coming  into  the  posses- 
sion of  the  landlord,  at  the  end  of  the  term,  in  a  cleared  state,  and  fit  to 
be  then  cultivated  by  him,  and  on  such  a  lease  it  would  be  an  unreason- 
able extension  of  any  mere  usage  that  can  have  prevailed  in  this  country, 
to  allow  the  tenants  to  put  in  crops  as  their  seven  years'  term  was 
expiring,  which  would  have  kept  the  landlord  out  of  the  full  use  of  his 
land,  in  effect,  more  than  a  year  longer  than  he  contemplated ;  for  it 
would  be  too  late  after  the  crop  was  taken  off  in  the  one  year  to  prepare 
the  land  and  put  in  wheat  for  the  next  year. 

Rule  discharged. 


Watkins  v.  Washburn,  Executrix  or  Washburn. 

An  admission  by  an  executor  of  a  debt  due  by  his  testator,  is  not  sufficient  to 
take  the  case  out  of  the  statute  of  limitations,  in  an  action  against  the  executor, 
without  an  express  promise  on  his  part  to  pay  the  debt  admitted,  but  an 
account  stated  by  an  executor  of  a  debt  due  by  his  testator,  which  had  never 
before  such  accounting  been  ascertained  or  determined,  is  sufficient  to  charge 
the  executor  as  a  substantive  debt,  without  any  express  promise  to  pay. 

Assumpsit  for  money  had  and  received  by  the  testator,  laying  the 
promise  by  him,  with  a  count  for  interest ;  with  a  count  against  the 
defendant  as  executrix  for  interest,  and  a  count  on  an  account  stated  by 
the  defendant  as  executrix  with  the  plaintiff,  of  money  found  to  be  due 
from  the  defendant  as  executrix^  with  a  promise  by  her,  as  executrix,  to 
pay  the  sums  mentioned  in  the  last  two  counts.  The  defendant  pleaded 
that  the  testator  did  not  promise,  nor  did  she  as  executrix  promise  in 
manner  and  form  as  the  plaintiff  had  complained.  Secondly,  Plene  admin- 
istravit.  Thirdly,  to  the  first  count,  actio  non  accrevit  infra  sex  annos. 
Fourthly,  actio  non  accrevit,  &c.  as  to  cause  of  action  in  the  last  count, 
which  is  upon  the  account  stated.  The  plaintiff  took  issue  on  the  plea 
of  statute  of  limitations  to  the  first  count,  and  also  on  the  same  plea  to 
the  last  count ;  and  as  to  the  plea  of  plene  administravit,  he  prayed  judg- 
ment of  assets  quando  acciderint.  Upon  the  trial  it  appeared,  that  Mr. 
Washburn,  who  was  an  attorney,  died  in  September,  1836,  leaving  the 
defendant  his  executrix,  and  the  affairs  of  the  estate  were  left  by  her  to 
be  managed  by  Mr.  Morrison,  who  had  been  a  clerk  in  Mr.  Washburn's 
office,  and  was  acquainted  with  his  business.  Watkins,  the  plaintiff,  had 
left  a  demand  against  one  McGuire,  in  Mr.  Washburn's  hands,  to  be 
collected  by  him  as  his  attorney.    He  called,  after  Mr.  Washburn's  death, 
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on  the  28th  July,  1838,  to  inquire  whether  the  debt,  or  any  part  of  it, 
had  been  collected,  and  the  agent  for  the  estate,  Mr.  Morrison,  gave  him 
a  written  memorandum  of  that  date,  signed  by  him  as  Agent  for  the 
Estate  of  Mr.  Washburn^'''  in  these  words  : 

"  In  the  King's  Bench. 

»  Richard  Watkins ') 


"James  McGuire.  j  "to  the  above  plaintiff,  in  the  sum  of  153?.  19*.  10c?., 
"the  amount  received  in  this  cause,  with  interest  on  14H.  I85.  4</.  from 
"  this  date." 

This  action  was  commenced  on  the  22nd  June,  1844.  Besides  the 
evidence  of  the  statement  of  accounts  by  Mr.  Morrison,  acting  on  behalf 
of  the  estate,  with  express  authority  from  the  executrix,  there  was  evidence 
given  for  the  purpose  of  shewing  that  the  money  had  been  actually 
received  by  Mr.  Washburn,  through  Mr.  Duggan,  having  been  paid  by  one 
Buchanan  on  behalf  of  McGuire ;  and  Mr.  Gamble,  the  plaintiff's  attorney 
in  this  suit,  gave  evidence  of  conversations  at  a  recent  period  between 
himself  and  the  executrix,  (the  defendant),  in  regard  to  this  demand, 
when  she  proposed  to  pay  by  annual  instalments,  which  Mr.  Gamble 
agreed  to,  provided  she  could  furnish  the  personal  security  of  a  third  party 
whom  she  mentioned.  The  security  was  not  given,  and  the  arrangement 
did  not  take  place.  This  evidence  was  given  with  a  view  to  taking  the 
case  out  of  the  statute  of  limitations,  as  more  than  six  years  had  elapsed 
since  the  money  was  received  by  the  testator.  It  was  objected  that  it 
was  not  conclusive  for  that  purpose.  The  parties  consented  at  the  trial, 
that  a  verdict  should  be  taken  for  the  plaintiff  for  211Z.  195.  10c?.,  subject 
to  the  opinion  of  the  court  whether  the  evidence  took  the  case  out  of  the 
statute  of  limitations.  If  the  court  should  be  of  opinion  that  it  did  not, 
then  a  verdict  was  to  be  entered  for  the  defendant. 

J.  L.  Robinson,  for  the  plaintiff. — The  plaintiff  is  entitled  to  recover, 
either  upon  the  admission  made  by  the  defendant  to  Mr,  Gamble,  or  upon 
the  account  stated;  and  if  either  count  is  established  in  his  favour  that 
will  be  sufficient.  Upon  the  account  stated,  there  can  be  hardly  any 
doubt ;  the  plea  of  the  statute  of  limitations  does  not  apply  to  it,  as  the 
account  was  stated  within  six  years  of  the  commencement  of  the  suit,  and 
if  good  at  all,  is  sufRcient  to  charge  the  defendant  with  the  debt. 

Blake,  contra. — There  was  no  sufficient  promise  proved  to  take  the 
case,  as  against  the  executrix,  or.t  of  the  statute  of  limitations.  When 
the  statute  apparently  bars  the  claim,  but  the  case  is  taken  out  of  its 
operation  by  a  subsequent  promise,  the  subsequent  promise  is  the  substan- 
tive ground  of  action,  and  must  expressly  support  the  count.  In  ordinary 
cases,  the  admission  of  the  debt  will  raise  the  promise,  or  rather  the 
promise  to  pay  will  be  implied  from  the  admission  of  liability ;  but  it  is 
otherwise  in  the  case  of  executors  and  administrators,  for  there  the  admis- 
sion of  a  debt  due  by  the  testator  is  not  sufficient  without  an  express 
promise  by  the  executor  to  pay  it. — Tulloch  v.  Dunn,(a)  Tanner  v.  Smart, (ft) 
Williams  on  Executors.(c)  It  may  be  said  that  here  an  express  promise 
has  been  proved,  but  it  is  a  promise  to  pay  only  in  a  particular  manner, 


V. 


The  Estate  of  the  late  Mr.  Washburn  is  indebted 


(a)  Ry.  &  M.  416,  (b)  6  B.  &  C.  603.  (c)  2  Vol.  1384, 
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and  to  have  been  made  available  should  have  been  so  declared  upon ;  there 
is  no  absolute  promise  shewn,  and  consequently  no  liability  is  established. 
It  is  contended,  however,  that  the  defendant  is  liable  on  the  account 
stated,  but  the  same  objection  arises  on  that  count.  It  is  true  that  upon 
an  account  stated,  an  implied  promise  to  pay  arises,  but  that  places  the 
case  as  against  an  executor  only  on  the  same  footing  as  the  admission  of 
a  debt,  and  carries  with  it  no  liability  against  the  executor.  An  account 
stated  is  not  a  substantive  cause  of  action  in  itself,  it  is  only  the  acknow- 
ledgment of  an  existing  debt,  and  if  so,  it  is  a  mere  admission,  and  no  more 
available  to  the  plaintiff  than  any  other  admission  would  have  been.  The 
statement  of  account  by  Mr.  Morrison,  may  be  sufficient  as  an  admission, 
but  it  is  no  more  than  an  admission ;  if  it  could  be  considered  as  a  substan- 
tive cause  of  action,  all  the  benefit  intended  to  be  effected  by  Lord  Ten- 
terden's  act  as  to  written  promises,  to  take  a  case  out  of  the  statute  of 
limitations,  would  be  lost  to  debtors  in  numerous  cases.  There  are 
several  authorities  which  support  this  view. — Smith  v.  Forty e,  (a)  Jones  v. 
Ryder,  (J)  and  many  other  cases  are  in  point. 

J.  L.  Robinson,  in  reply. — The  fallacy  of  the  plaintiff's  argument  con- 
sists in  this,  that  he  sets  out  with  assuming  that  an  account  stated  can 
never  be  a  substantive  cause  of  action,  but  must  always  be  treated  as  a 
mere  admission  of  some  pre-existing  debt.  But  this  very  case  shews  that 
that  position  cannot  be  supported.  Here  no  previously  ascertained  debt 
is  shewn,  the  first  debt  that  arises  is  upon  the  account  stated  by  Mr. 
Morrison,  in  behalf  of  the  defendant ;  before  that  statement,  no  sum  was 
known,  no  balance  between  the  plaintiff  and  testator  had  been  struck, 
that  statement  must  therefore  be  considered  as  a  distinct  cause  of  action. 
In  a  very  late  case,  Simmons  v.  Wood,(c)  where  there  was  a  declaration 
in  debt,  the  account  stated  was  held  to  be  supported  by  a  written  admis- 
sion of  a  sum  of  money  due  for  principal  and  interest  on  a  covenant, 
which  was  declared  on  in  another  count  of  the  declaration,  which  had 
been  struck  out  before  the  trial.  If  that  admission,  which  was  taken  in 
evidence  on  the  count  for  an  account  stated,  did  not  prove  a  substantive 
cause  of  action,  how  could  the  plaintiff"  have  recovered,  as  the  admission 
would  have  been  only  of  a  debt  secured  by  a  instrument  under  seal,  and 
could  not  have  supported  a  count  as  on  a  simple  contract  debt.  The 
admission  in  this  case  must  be  treated  as  a  distinct  cause  of  action,  and 
therefore  the  statute  of  limitations  does  not  apply. 

Robinson,  C.  J. — If  we  look  at  the  evidence  of  Mr.  Gamble  only,  I  am 
of  opinion  that  it  is  not  sufficient  to  take  the  case  out  of  the  statute  of 
limitations,  on  the  ground  that  it  establishes  a  promise  either  express  or 
implied  by  the  defendant  to  pay  a  debt  due  by  the  testator  which  had 
been  barred  by  the  statute.  It  has  been  generally  held,  that  in  the  case 
of  executors  or  administrators  there  must  be  evidence  of  an  express 
promise,  and  that  their  bare  acknowledgement  of  the  existence  of  a  debt 
will  not  serve  to  take  the  case  out  of  the  statute.  Now  Mr.  Gamble  says 
that  the  defendant  proposed  to  give  her  notes,  indorsed  by  a  third  party, 
and  that  he,  as  the  plaintiff's  attorney,  agreed  to  take  them,  payable  by- 
instalments,  in  four  years.    From  this  evidence,  we  must  infer  that  the 


(a)  4  C.  &  P.  126. 


(i)  4  M.  &  W.  33. 
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proposal  was  to  pay  in  four  years,  and  that  it  was  agreed  to,  but  i 
through  for  want  of  an  indorser.  If  we  call  the  proposal  a  promise,  stiU 
it  would  be  a  promise  Xo  pay  in  four  years,  not  immediately.  According 
to  Lord  Ellenborough's  decision  in  Thompson  v.  Osborne, (a)  such  promise 
by  the  original  debtor  would  bind  him  to  pay  immediately ;  because  on 
his  admitting  the  debt  to  exist,  the  law  raises  his  promise  to  pay  it,  and 
without  any  such  new  qualification  as  he  would  annex  to  it.  How  far 
this  doctrine  can  be  reconciled  with  some  later  decisons  we  need  not 
examine,  because  in  this  action  against  the  executrix,  the  law  would  not 
raise  an  implied  promise  upon  her  mere  acknowledgment  of  a  previously 
existing  debt,  due  by  the  testator;  and,  if  the  plaintiff  were  reduced  to 
the  necessity  of  giving  such  evidence  as  he  could  of  an  express  promise, 
we  should  have  to  take  that  promise  in  the  terms  in  which  the  executrix 
gave  it.  And  if  by  Mr.  Gamble's  evidence  any  promise  could  be  held  to 
be  proved,  it  could  only  be  such  as  may  be  implied  from  the  defendant's 
proposition  to  pay  in  four  years.  This  is  the  view  which  we  think  we 
should  have  to  take  of  this  case,  if  the  evidence  had  shewn  nothing  more 
than  an  acknowledgment  by  the  executrix  that  a  previously  ascertained 
debt  due  by  the  testator  was  still  unsettled;  but  when  we  look  at  the 
record  and  the  evidence,  we  think  it  admits  of  no  doubt  that  the  plaintiff 
is  entitled  to  a  verdict. 

The  declaration  contains  a  count  on  an  account  stated  with  the  plaintiff 
by  the  defendant  as  executrix,  of  money  found  to  be  due  from  the  defendant 
as  executrix,  with  a  promise  by  her  as  executrix  to  pay  it.  It  is  not  con- 
tended that  the  explicit  statement  of  the  account  in  writing,  given  by  the 
agent  of  the  executrix,  is  not  the  same  in  effect  as  if  given  by  the  executrix 
herself  Then  the  case  is  this :  a  client  had  put  a  demand  into  an 
attorney's  hands  for  collection,  some  years  before  the  attorney's  death,  and 
having,  for  all  that  appears,  no  account  of  what  had  been  done  upon  it  in 
his  life-time,  he  goes  nearly  two  years  after  his  death  to  his  executrix,  or 
the  person  managing  the  affairs  of  the  estate  on  her  behalf,  and  inquires 
what  has  been  done  in  his  business,  and  after  examination,  a  written 
statement  is  put  into  his  hands,  signed  by  the  agent  for  the  estate,  stating 
formally  that  the  estate  is  indebted  to  him  in  15  3/.  19*.  106?.,  the  amount 
received  for  him,  with  interest  on  141Z.  18*.  4c?.  from  the  day  of  that 
statement  being  given ;  and  this  statement  is  delivered  to  him  within  six 
years  before  the  action  brought.  There  is  nothing  to  shew  that  before 
that  time  the  account  as  between  him  and  the  estate  had  ever  been 
liquidated.  How  the  balance  stood,  would  depend  upon  what  had  been 
collected  for  him,  and  what  charges  the  attorney  might  have  to  make  for 
the  business  done ;  and  there  is  nothing  to  shew  that  the  amount  due  by 
the  estate  on  this  account  had  ever  been  stated  or  ascertained,  before  the 
giving  of  that  memorandum  by  the  executrix,  and  which  created  a  debt 
against  herself  in  her  representative  capacity,  within  the  six  years,  and  to 
which  the  statute  of  limitations  could  not  yet  apply.  It  appears  there- 
fore to  us,  that  this  puts  an  end  to  all  question  upon  the  sufficiency  of 
any  parol  acknowledgment  by  the  executrix  to  revive  a  debt  that  had 
been  barred,  for  the  debt  against  the  executrix,  created  by  this  account 


(a)  2  Stark.  N.  P.  C.  98. 
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Stated  in  writing,  was  never  barred.  I  refer  to  the  case  of  Leaper  v.  Tat- 
too, (a)  in  which  upon  a  parol  acknowledgment  of  a  debt,  much  less  pre- 
cise than  in  this  case,  and  a  question  arising  whether  the  case  was  taken 
out  of  the  statute,  the  court  said,  "  but  there  is  no  occasion  to  go  farther 
"  into  the  question,  because  in  this  case  there  is  a  count  on  an  account 
"  stated,  which  removes  all  objections." 

We  are  here  on  the  same  footing  as  the  courts  were  in  England  before 
the  passing  of  Lord  Tenterden's  act,(Z»)  and  are  bound  by  the  authorities 
which  were  applicable  there,  and  binding  on  the  courts  before  the  change 
made  by  that  statute.  We  have  looked  at  the  cases  cited  in  the  argu- 
ment of  Tarbuck  v.  Bispham,(c)  Jones  v.  Ryder,(c?)  Ashby  v.  James,(e) 
Smith  V.  Forty, (/)  and  also  to  a  case  of  SchoUy  v.  Walton,  in  the 
Exchequer, (^)  and  see  nothing  in  any  of  them  that  would  warrant  us  in 
holding  that  this  is  otherwise  than  a  plain  cause  of  action  against  the 
executrix  upon  an  account  stated,  accruing  as  a  new  debt  on  the  28  th 
July,  1838,  and  consequently  not  affected  by  the  statute.  The  defendant 
maintains  that  there  can  be  no  action  against  an  executor  on  an  account 
stated,  unless  there  is  evidence  of  an  express  promise  by  him  to  pay,  and 
he  cites  Lord  Tenterden's  decision  at  nisi  prius,  in  Tulloch  v.  Dunn, (A) 
as  establishing  that  position  ;  but  that,  besides  being  a  nisi  prius  decision 
only,  though  of  a  very  learned  and  cautious  judge,  could  never  have  been 
meant  to  go  so  far  as  the  defendant  in  this  case  contends.  It  was  a 
decision  upon  the  application  of  the  statute  of  limitations,  and  the  suffi- 
ciency of  a  mere  acknowledgment  by  one  of  several  executors,  without  a 
promise,  to  take  the  case  out  of  the  statute.  It  was,  besides,  no  state- 
ment of  account,  but  a  mere  recognition  of  a  previously  ascertained  debt 
that  had  been  barred  by  the  statute,  and  a  parol  acknowledgment  only, 
on  which  latter  point  a  distinction  is  taken  in  several  of  the  recent  cases 
to  which  I  have  referred.  The  cases  of  PoweU  v.  Graham  Ex.,  (2)  and  of 
Ashby  v.  Ashby, (^)  establish  clearly  that  on  a  count  upon  an  account 
stated,  in  the  very  terms  in  which  it  is  laid  in  this  case,  the  executor 
would  only  be  chargeable  de  bonis  testatoris,  unless  it  appeared  that  the 
accounting  was  of  monies  received  by  herself,  and  consequently  that  to 
such  a  count  the  executor  could  plead  plene  administravit,  as  in  this  case 
the  defendant  has  in  fact  done,  and  the  plaintiff"  is  content  to  take  judg- 
ment of  assets  quando  acciderint.  There  is  no  question,  therefore,  upon 
the  sufficiency  of  such  an  account  stated,  without  a  promise  to  pay,  to 
make  this  defendant  liable  de  bonis  propriis,  because  she  is  not  so  charged 
and  need  not  be.  It  is  necessary,  therefore,  for  the  defendant  in  this 
case  to  argue  that  an  action  cannot  in  any  case  be  supported  against  an 
executor,  on  an  account  stated  by  him  of  monies  due  by  him  as  executor, 
unless  upon  evidence  of  an  express  promise  by  him  to  pay  the  account ; 
in  other  words,  that  if  an  executor  should,  as  executor,  give  what  is 
called  an  I.  O.  U.  to  a  creditor  of  the  estate  for  a  certain  sum,  no  action 
could  be  sustained  upon  it,  unless  he  added  a  promise  to  pay.    But  this,. 


(a)  16  E.  R.  420. 
(c)  2  M.  &  W.  8. 
(e)  11  M.  &  W.  542; 
(g)  8  Jurist,  319. 
(0  7  Taunt.  580. 


5  Q.  B.  Reports,  170. 


(6)  9  Geo.  IV.  eh.  14. 
(d)  4  M.  &  W.  33. 
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(/«)  Ry.  &  Moody,  416. 
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in  my  opinion,  cannot  be  made  out  by  anything  that  we  can  rely  upon  as 
authority  for  such  a  doctrine. (a)  In  Brookes'  Abridgment,  Accompt.'\{b) 
it  is  said,  "  If  an  executrix  will  account  of  the  receipts  of  her  testator,  she 
"  shall  be  charged  by  action  of  debt  on  the  arrears  of  the  account  of  the 
"goods  of  the  testator,  although  an  action  of  account  does  not  lie  against 
"an  executor;  and  the  reason  seems,  that  she  takes  on  herself  notice  (or 
"knowledge)  of  the  account."  There  is  nothing  stated  here  of  the  neces- 
sity for  an  express  promise,  and  if  in  Tulloch  v.  Dunn,(c)  Lord  Tenter- 
den  must  be  taken  to  have  meant  to  express  such  an  opinion,  I  can  find 
nothing  elsewhere  that  confirms  such  a  view  of  the  law.  In  Secar  v. 
Atkinson,  Administrator, the  action  was  upon  an  account  stated 
an  administrator,  of  monies  due  to  the  plaintiff  by  the  intestate.  It  was 
objected  that  such  a  count  charged  her  personally,  and  could  not  be 
joined  with  counts  charging  her  only  as  administratrix ;  but  the  court 
held  otherwise,  and  said,  "  This  is  the  common  mode  of  declaring  against 
"  executors  and  administrators,  to  save  the  statute  of  limitations ;  but  if  it 
"were  to  be  considered  as  making  them  personally  liable,  who  would  ever 
"  take  out  administration."  This  is  in  accordance  with  what  is  said  by 
the  court  in  Leaper  v.  Tatton,  and  shews,  that  in  the  case  of  executors, 
as  well  as  in  other  eases  where  evidence  can  be  given  of  an  account 
stated  within  the  period,  the  statute  is  out  of  the  question. (^)  Accord- 
ing to  what  the  defendant  contends  for  in  this  case,  when  an  executor  in 
the  most  formal  manner  states  an  account  as  executor,  it  creates  no  debt 
against  him  even  in  his  representative  capacity,  unless  he  adds  an  express 
promise  to  pay.  Tulloch  v.  Dunn,(/)  does  not,  in  my  opinion,  go  to  that 
extent ;  the  point  under  consideration  there  was,  whether  the  debt  was 
saved  from  the  operation  of  the  statute,  by  the  acknowledgment  of  one  of 
the  several  executors :  and  Lord  Tenterden  ruled  that,  in  the  case  of  an 
executor,  a  bare  acknowledgment  would  not  serve  to  take  the  case  out  of 
the  statute ;  that  there  must  be  an  express  promise  proved,  and,  if  there 
were  several  executors,  the  promise  must  be  made  by  all.  This  principle 
is  adopted  and  confirmed  by  the  statute  9  Geo.  IV.  ch.  16,  passed  after 
this  decision,  which  statute  does  not  form  part  of  our  law ;  but,  if  it  did, 
it  would  not  affect  this  question. (g-) 

Hagerman,  J. — It  is  not  denied  that  a  debt  is  due  by  the  estate  of 
the  late  Mr.  Washburn,  to  the  plaintiff",  to  the  amount  of  the  verdict 
rendered  in  this  cause ;  neither  is  it  denied  that  the  defendant,  the 
executrix,  since  the  death  of  the  testator,  and  within  six  years  of  the  time 
of  bringing  this  action,  admitted  such  debt  to  be  due,  and  ascertained  the 
amount  in  a  written  statement  made  out  by  her  authority,  and  which  was 
given  in  evidence  in  support  of  the  count  upon  an  account  stated  between 
her  as  executrix  and  the  plaintiff".  It  is  not  disputed  that  as  between 
party  and  party  the  written  statement  referred  to  would  be  evidence  of  an 
account  stated,  and  would  warrant  a  recovery  accordingly ;  but  it  is  con- 
tended that  it  does  not  create  the  same  liability  as  between  an  executor 
and  creditor^  at  least  so  far  as  relates  to  the  proof  necessary  to  take  a 


(a)  Williams'  Law  of  Executors,  1084.  (b)  Page  25. 

(c)  Ry.  &  Moody,  416.  (rf)  1  H.  B.  102. 

(e)  See  note  to  Jarvis'  New  Rules  and  Statutes,  350.  (/)  Ry.  &M.  416,, 
\g)  See  Smith  v.  Poole,  12  Simons,  17. 
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case  out  of  the  statute  of  limitations.  It  is  further  argued,  that  for  this 
purpose  there  must  be  an  express  promise  to  pay  by  an  executor,  not  an 
implied  promise  merely ;  and  that  stating  an  account  by  an  executor  with 
a  creditor,  does  not  constitute  more  than  an  implied  promise,  and  there- 
fore is  not  sufficient  to  bar  the  statute  of  limitations.  The  case  of  Tul- 
loch  V.  Dunn, (a)  is  relied  on  as  authority.  The  decision  in  that  case 
was  by  Lord  Tenterden,  at  nisi  prius.  It  is  evidently  imperfectly  reported, 
but  it  is  quoted  and  referred  to  with  approbation  by  Mr.  Williams,  in  his 
Treatise  upon  Executors,  and  also  in  some  subsequent  cases.  It  seems 
to  establish  two  points ;  first,  that  the  mere  verbal  admission  of  a  debt  by 
an  executor,  unaccompanied  by  an  express  promise  to  pay,  will  not  take  a 
case  out  of  the  statute  of  limitations;  and  secondly,  that  the  express 
promise  to  pay  by  one  executor,  will  not  for  that  purpose  bind  the  others. 
But  Lord  Tenterden  did  not,  as  I  think,  intend  to  rule  that  if  an  executor 
should  sit  down  with  a  creditor  and  deliberately  calculate  accounts,  strike 
a  balance,  and  state  that  balance  in  writing,  or  even  verbally,  that  such 
stating  of  accounts  would  not  be  binding,  as  well  as  to  the  amount  claimed 
as  in  respect  to  the  statute  of  limitations.  Lord  Tenterden  says,  in  the 
case  referred  to,  that  the  only  count  on  which  the  plaintiff,  TuUoch, 
could  pretend  to  recover,  was  on  the  count  for  an  account  stated ;  but  he 
did  not  think  the  proof  sufficient,  it  being  merely  an  admission  that  the 
demand  was  due  and  unpaid;  but  there  had  been  no  accounting,  or 
account  stating  a  balance  rendered.  Had  such  been  the  fact,  his  lord- 
ship's ruling  would,  I  apprehend,  have  been  different ;  as  I  think  clearly 
would  have  been  the  decision  in  Jones  v.  Ryder,(&)  and  upon  numerous 
and  uniform  authorities.  If  there  had  been  no  other  count  in  this  decla- 
ration, but  the  one  on  an  account  stated,  and  the  statute  of  limitations 
had  been  pleaded  in  bar,  upon  what  ground  could  the  plaintiff's  right  to 
recover  have  been  resisted  ?  The  plaintiff,  by  the  production  of  the  written 
statement  put  in  evidence,  would  establish  the  fact  that  the  account  had 
been  stated,  and  the  balance  or  amount  ascertained,  and  that  this  had 
been  done  within  six  years.  The  defendant  could  not  say  that  she  did 
not  promise,  or  that  the  cause  of  action  did  not  accrue  within  six  years, 
because  the  cause  of  action  is  the  account  stated^  not  the  items  composing 
the  original  demand,  they  were  no  longer  in  question  ;  the  cause  of  action 
and  the  promise  are  identical,  the  same  as  if  the  defendant  had  given  her 
note  of  hand  or  other  written  engagement  to  pay.  In  1  Term  Reports, 
42,  there  is  a  note  of  a  decision  upon  a  writ  of  error,  "Bartlet  v.  Emery," 
in  which  it  was  determined  by  Lord  Raymond,  and  other  judges,  that 
upon  an  insimul  computasset,  the  plaintiff  was  not  obliged  to  give 
evidence  of  the  items  constituting  the  account,  but  that  it  was  sufficient 
if  he  proved  the  account  stated^  for  that  is  the  cause  of  action.  In  10 
East.  1 04,  Peacock  v.  Harris,  the  defendant  was  not  legally  liable  on  the 
original  demand,  and  the  plaintiff's  counsel  admitting  the  law  to  be  so, 
abandoned  the  special  counts  referring  to  it,  and  relied  solely  for  main- 
taining his  verdict  on  the  count  for  an  account  stated,  of  which  there  was 
some  (not  very  precise)  evidence.  And  the  court  upheld  the  recovery, 
upon  the  principle  that  the  accounting  recognized  the  plaintiff's  right  of 
action,  and  a  fortiori,  that  it  was  unnecessary  to  enter  into  an  investiga- 
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tion  of  the  legality  of  the  original  demand.  Lord  Ellenborough's  language 
in  Leaper  v.  Tatton,(a)  as  well  as  Baron  Vaughan's  ruling,  in  Smith  v. 
Forty,(6)  also  clearly  shew,  that  an  account  stated  establishes  a  new  cause 
of  action  from  its  date,  as  a  promissory  note  would  do;  and  is  as  binding 
between  the  respective  parties.  It  is  indeed  based  on  a  new  considera- 
tion, viz.,  the  agreement  on  one  side  to  pay,  and  on  the  other  to  accept  a 
particular  sum,  in  discharge  or  release  of  all  claims  up  to  that  period. 

Postea  to  plaintiff. 

Alexander  v.  Small  and  Gowan. 

An  attorney  is  not  responsible  as  for  a  fraudulent  breach  of  duty,  for  an  erroneous 
opinion  given  to  a  client  on  a  question  arising  on  a  will. 

Assumpsit  against  two  attornies  for  negligence.  The  declaration 
alleged,  that  on  the  10th  April,  1840,  the  plaintiff  had  contracted  with 
one  Jane  Jordan,  for  the  lease  of  a  house  by  her  to  him,  for  twenty-one 
years,  and  that  in  consideration  that  the  plaintiff  had  retained  the  defen- 
dants, as  attornies,  to  examine  the  title  of  Jane  Jordan  to  the  premises, 
and  whether  she  had  power  to  demise  for  the  proposed  term  of  twenty-one 
years,  and  whether,  under  a  demise  from  her,  the  plaintiff  would  be 
entitled  to  hold  for  twenty-one  years,  in  the  event  of  Mrs.  Jordan  dying 
before  the  end  of  the  term ;  and  that  the  defendants  were  employed  to 
advise  the  plaintiff  thereof,  for  certain  fees,  &c.  to  them  paid.  It  was  then 
averred  that  the  defendants  undertook  to  perform  their  duty'  in  the 
premises ;  that  they  did  examine  the  title,  and  that  although  they  then  knew 
that  Jane  Jordan  was  then  seised  of  an  estate  in  the  premises,  deter- 
minable by  her  death,  and  of  no  other  estate,  yet  the  defendants,  not 
regarding  their  undertaking,  but  contriving  to  injure  and  defraud  the 
plaintiff,  did  afterwards  inform  and  advise  him  that  Jane  Jordan  had 
power  to  demise  for  the  twenty-one  years,  and  that  such  demise  would 
enable  him  to  hold  for  that  term,  notwithstanding  she  might  die  within 
the  term ;  that  the  plaintiff,  confiding  in  the  defendants'  advice,  took  the 
demise  for  twenty-one  years,  covenanting  to  pay  rent,  and  to  put  the 
premises  in  repair  ;  that  in  October,  1842,  Jane  Jordan  died,  whereby 
her  estate  and  interest  in  the  premises  wholly  determined,  and  also  the 
term  of  twenty-one  years  which  she  had  demised;  that  thereupon  one 
Isabella  Marion,  grand- daughter  of  Jane  Jordan,  who  had  an  estate  in 
remainder,  expectant  on  her  death,  recovered,  by  action  of  ejectment, 
possession  of  the  premises,  during  the  term,  and  ejected  the  plaintiff, 
whereby  the  plaintiff  lost  the  benefit  of  his  term,  and  the  money  expended 
by  him  in  repairs,  and  was  obliged  to  pay  the  costs  of  the  ejectment. 
The  defendant,  Small,  in  person,  pleaded  first,  non  assumpsit ;  secondly, 
that  they  did  not  advise  the  plaintiff  that  Jane  Jordan  had  power  to 
demise  for  twenty-one  years ;  thirdly,  that  neither  he,  nor  the  defen- 
dant Gowan,  did  know,  at  or  before  the  making  of  the  lease,  that  Jane 
Jordan  had  only  an  estate  for  life.  The  defendant  Gowan,  by  his  attorney, 
pleaded  the  same  pleas.  Upon  the  evidence  given  at  the  trial,  the 
retainer  to  examine  and  advise  upon  the  title,  was  not  proved;  nor  that 


(a)  16  East.  423. 
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the  defendants  ever  did  in  fact  examine  it,  or  know  before  the  lease  was 
made,  what  the  real  nature  of  Mrs.  Jordan's  interest  was,  nor  that  they 
did  in  fact  advise  the  plaintiff  upon  the  subject ;  but  the  evidence  of  Mr. 
Latham,  clerk  of  the  defendants,  who  prepared  the  lease,  &c.,  merely 
established  that  Mr.  Small  was  applied  to  by  Mrs.  Jordan  to  take  care  of 
her  interests,  and  prepared  the  lease  upon  instructions  given  by  her  when 
the  plaintiff  was  present.  On  the  other  hand,  the  plaintiff  produced  a 
letter  from  Mr.  Small,  written  to  him  on  the  16th  Januar}^,  1842,  and  as 
it  seemed,  after  the  plaintiff  was  threatened  with  trouble  on  account  of  an 
alleged  want  of  right  in  Mrs.  Jordan  to  make  the  lease.  The  letter  ran 
thus:  "I  beg  to  state  that  when  you  first  employed  me  upon  the  subject, 
"  I  ascertained  by  looking  into  the  question,  to  my  own  satisfaction,  that 
"Mrs.  Jordan,  the  tenant  in  possession,  could  make  a  lease  for  twenty- 
"one  years,  although  she  might  not  so  long  live,  where  the  terms  of  the 
"lease  were  intended  to  work  beneficially  for  the  tenant  in  tail,  (Miss 
"  Marion),  without  its  being  in  the  power  of  the  tenant  in  tail  to  disturb 
"  such  lessee.  That  such  are  the  terms  of  your  lease  I  am  perfectly 
"satisfied,  and  therefore  have  no  hesitation  in  saying,  that  in  my  opinion, 
"yours  is  a  good  and  valid  lease  for  twenty-one  years,  and  one  which  the 
"law  will  not  permit  the  tenant  in  tail  to  disturb,  should  the  lessor  die 
"before  the  expiration  of  the  term."  At  the  trial,  the  learned  judge  not 
considering  that  the  declaration  was  supported,  was  about  to  direct  a 
nonsuit,  but  the  plaintiff's  counsel  insisted  on  the  case  going  to  the  jury, 
and  it  was  submitted  to  them  with  a  direction,  that  unless  they  were 
satisfied  that  the  defendants  were  retained  to  examine  into  Mrs.  Jordan's 
title,  on  behalf  of  the  plaintiff,  and  before  the  lease  was  given,  they  should 
find  for  the  defendants;  that  the  evidence  of  Mr.  Latham,  the  defendants' 
clerk,  shewed  no  such  retainer,  and  that  Mr.  Small's  letter  did  not  state 
when  he  was  employed,  nor  for  what  object.  The  jury  found  for  the 
defendants,  and 

Crooks  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdi- 
direction. 

Sullivan  and  Blake  shewed  cause. 

Robinson,  C.  J. — We  are  of  opinion  that  the  evidence  given  in  this 
case  did  not  conclusively  establish  that  the  defendants  had  been  retained 
on  behalf  of  the  plaintiff,  before  the  lease  was  taken,  to  examine  into  the 
right  of  Mrs.  Jordan  to  make  the  lease  for  twenty-one  years.  It  is  per- 
haps the  natural  construction  to  put  upon  the  letter  that  he  was  so 
retained,  but  it  was  left  to  the  jury  upon  that  point,  as  well  as  on  the 
question  of  negligence.  It  will  be  observed  that  the  promise  of  the 
defendants,  as  laid,  is,  that  the}'-  would  examine  the  title,  and  advise  the 
plaintiff  whether  Mrs.  Jordan  had  or  had  not  power  to  demise  for  twenty- 
one  years;  and  the  breach  of  duty  alleged  is,  that  they  did  examine^  and 
did  ascertain  that  she  had  an  estate  for  life  only;  and  that,  nevertheless, 
they  advised  the  plaintiff  that  she  could  make  the  demise  for  twenty-one 
years.  They  did,  therefore,  perform  all  that  they  promised ;  that  is,  they 
did  not  fail  to  examine,  and  did  not  fail  to  advise.  It  is  not  alleged  that 
they  undertook  to  advise  her  truly  (that  is  in  law,  as  well  as  in  fact),  there 
is  therefore  here  no  breach  of  a  promise  alleged,  but  a  fraudulent  breach 
of  duty.  And  looking  at  the  whole  evidence,  we  are  not  in  favour  of 
setting  aside  this  verdict.    Supposing  the  jury  to  have  been  satisfied  that 
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Mr.  Small  (one  of  the  partners  who  are  made  defendants)  had,  beyond 
doubt,  been  employed  by  the  plaintiff,  not  merely  to  prepare  the  lease, 
but  to  examine  into  the  right  of  Mrs.  Jordan  to  grant  it,  yet  we  never  can 
hold  that  an  attorney  is  liable  for  every  error  in  judgment,  as  for  culpable 
negligence.  Unless  the  jury,  when  they  heard  Mr.  Small's  letter  read, 
believed  that  he  had  not  given  the  matter  his  best  consideration,  and  did 
not  form  the  opinion  there  expressed,  they  would  have  done  great  injustice 
in  convicting  the  defendants  of  the  misfeasance  charged  upon  them,  which 
is  the  fraudulently  advising  the  plaintiff  that  Mrs.  Jordan  had  a  right  to 
make  such  a  lease,  when  they  knew  she  had  not.  That  is  the  misconduct 
alleged,  and  not  any  mere  negligence  or  omission.  The  cases  cited  from 
the  books,  of  an  attorney  omitting  some  step  in  a  cause  which  the  practice 
clearly  requires,  or,  leaving  out  of  an  abstract  submitted  to  a  conveyancer 
for  an  opinion,  some  fact  very  material  to  be  stated,  and  of  which  he  had 
been  informed  by  his  client,  will  bear  no  comparison  with  this  case ;  and 
certainly  the  evidence  furnished  no  proof  of  the  kind  of  misconduct 
charged,  which  is  the  wilfully  misleading  the  plaintiff.  The  profession  of 
the  law  would  be  the  most  hazardous  of  all  professions,  if  those  who 
practise  it  in  any  of  its  branches  were  to  be  held  strictly  accountable  for 
the  accuracy  of  their  opinions. 

Rule  discharged. 


Thompson  v.  Macklem  et  al. 

In  an  action  against  the  proprietors  of  a  rail-road  car,  for  an  accident  that 
happened  to  the  plaintiff  in  consequence  of  the  carelessness  of  one  of  their 
drivers,  an  averment  in  the  declaration  that  the  contract  was  to  carry  safely, 
is  supported  by  proof  that  the  accident  arose  from  the  driver's  want  of  care 
and  skill. 

Assumpsit  against  the  defendants,  as  the  owners  of  a  rail-road  car,  for 
not  carrying  the  plaintiff  carefully  and  safely,  according  to  their  contract, 
from  Queenston  to  Chippewa,  but  carelessly  and  with  want  of  skill,  run- 
ning over  him  with  the  car,  while  he  was  a  passenger  by  such  car,  and 
breaking  his  leg.  The  declaration,  after  setting  forth  that  the  defendants 
were  owners  of  the  rail-road  car,  and  that  the  plaintiff  desired  to  go  in  it 
as  a  passenger  from  Queenston  to  Chippewa,  alleged  that  the  defendants 
"  undertook  and  promised  the  plaintiff  to  use  all  due  and  proper  care  and 
"skill  in  and  about  the  driving  and  management  of  the  said  car,  whilst  the 
"plaintiff  should  be  a  passenger  thereby  as  aforesaid,  and  to  carry  and 
"convey  the  plaintiff  safely  from  Queenston  aforesaid  to  Chippewa  afore- 
"  said."  It  then  averred  that  the  plaintiff  went  as  a  passenger  in  the  car 
of  the  defendants,  yet  that  the  defendants  not  regarding  their  promise, 
did  not  use  due  and  proper  care  and  skill  in  the  management  of  their  car, 
and  carrying  and  conveying  the  said  plaintiff,  whilst  he  was  a  passenger 
thereby  as  aforesaid,  but  wholly  neglected  so  to  do,  and,  on  the  contrary 
thereof,  the  defendants,  by  their  driver,  &c.,  so  negligently,  carelessly,  and 
improperly  drove,  managed  and  directed  the  said  car,  and  the  horses 
drawing  the  same,  that  afterwards,  and  whilst  the  car  was  proceeding 
from  Queenston  to  Chippewa,  to  wit,  on  &c.,  the  said  car  by  and  through 
the  negligence,  unskilfulness  and  improper  conduct  of  the  defendants,  by 
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their  servants  in  that  behalf,  knocked  down,  ran  over,  and  otherwise  greatly 
injured  the  plaintiff,  &c.  &c.  (stating  the  nature  of  the  injury  received.) 
In  a  second  count,  the  retainer  and  undertaking  were  laid  in  the  same 
manner,  and  that  the  plaintiff  went  a  short  distance  in  the  car,  viz.  from 
Queenston  for  seven  miles,  and  it  alleged  the  breach  thus:  "Yet  the 
"defendants,  not  regarding  their  said  promise  and  undertaking,  so  negli- 
"  gently  and  carelessly  by  their  servant  drove  and  managed  their  car  and 
"horses,  whilst  the  plaintiff  was  so  a  passenger  as  aforesaid,  that  the  plaintiff 
became  and  was  run  over,  and  otherwise  greatly  injured,"  &c.  The 
defendants  pleaded  first,  that  they  did  not  undertake  and  promise  as 
alleged ;  secondly,  that  they  did  use  due  care,  but  that  the  plaintiff, 
whilst  the  car  was  proceeding  from  Queenston  to  Chippewa,  by  his  own 
negligence,  default,  carelessness,  and  improper  conduct,  and  without  the 
negligence,  default,  carelessness  and  unskilfulness  or  improper  conduct  of 
the  defendants,  did  fall  from  the  said  car,  and  was  run  over,  and  was 
otherwise  greatly  injured ;  but  without  the  negligence  or  default  of  the 
defendants,  or  any  improper  or  unskilful  conduct  on  the  part  of  their 
driver,  as  in  the  first  count  alleged.  The  plaintiff  joined  issue  on  these 
pleas.  It  was  proved,  on  the  trial,  that  the  plaintiff  was  a  passenger  from 
Queenston  to  Chippewa,  in  the  rail-road  car,  which  was  drawn  by  horses ; 
that  when  they  arrived  at  a  point  where  a  road  diverges  to  the  Clifton 
Hotel,  the  car  was  stopped,  as  it  usually  is,  to  let  out  those  passengers 
who  desire  to  go  to  the  Clifton  House,  and  who  either  walk  thither  or 
are  taken  by  some  other  conveyance.  This  detained  the  car  some  time, 
and  the  passengers  were  told  by  one  of  the  attendants  on  the  car,  that 
they  might  if  they  pleased  leave  the  car,  and  walk  along  the  road  towards 
Chippewa,  in  order  to  get  a  view  of  the  Falls  of  Niagara,  and  that  they 
would  be  taken  up  by  the  car  as  it  came  along.  The  plaintiff  and  the 
other  passengers  left  the  car  for  that  purpose,  and  walked  on  towards  the 
Falls,  and  when  the  car  followed,  the  driver  blew  a  horn  to  give  notice  to 
them  of  its  approach.  The  plaintiff  and  the  others  came  running  up  in 
order  to  get  in.  The  horses  were  going  on  a  trot,  one  of  them  on  a 
canter,  as  one  of  the  witnesses  stated ,  a  passenger  who  sat  alongside  of 
the  driver,  asked  him  if  he  was  not  going  to  stop  to  let  them  get  in ;  he 
said  no,  and  did  not  check  his  horses.  It  seemed  that  on  the  other  side 
of  the  car  farthest  from  the  men  as  they  came  up,  there  was  a  ledge,  a 
platform  for  passengers  to  step  on,  and  that  the  road  on  that  side  hap- 
pened at  that  point  to  be  most  convenient  for  getting  in.  Two  of  the 
passengers  ran  round  the  car  and  got  in  on  that  side  without  injury.  The 
plaintiff  probably  not  perceiving,  nor  being  aware  of  the  difference,  jumped 
on  the  side  of  the  first  car,  and  looked  in,  but  either  could  not  get  in 
there,  or  desired  to  get  into  the  second  car  behind  it ;  he  shouted 
out,  but  was  not  understood  by  any  one  distinctly,  to  request  the  driver 
to  stop ;  after  looking  into  the  first,  he  stepped  along  on  the  side  of  the 
car  to  the  one  behind,  when  some  one  in  that  car  opened  the  door,  and 
that  pushed  him  off,  (as  it  appeared  to  one  of  the  witnesses,)  when  he  ran 
a  short  distance  on  the  ground  by  the  side  of  the  car,  and  then  attempted 
to  get  on  again,  but  made  a  false  step  and  fell,  and  the  car  went  over 
«  him  and  broke  his  leg,  which  was  so  badly  fractured  that  it  was  necessary 
to  amputate  it.  Upon  some  points  the  statements  of  the  witnesses  did 
not  agree.    One  of  the  people  about  the  car  swore  that  the  horses  were 
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moving  slowly,  and  a  passenger  also  stated  the  same,  and  that  any  active 
man  might  easily  have  got  on  the  car.  It  appeared  also,  that  if  the 
plaintiff  had  gone  round  he  would  have  found  on  the  other  side  of  the 
car,  a  person  whose  business  it  was  to  let  him  in,  and  who  let  in  the 
others. 

Blake,  counsel  for  the  defendants,  moved  for  a  nonsuit,  because  the 
contract  proved  varied  from  that  laid,  there  being  no  undertaking  to 
carry  ".sa/e/y,"  from  one  point  to  another,  which  would  amount  to 
insurance ;  but  only  a  contract  to  use  due  care  and  skill.  The  learned 
judge  did  not  over-rule  this  objection;  he  was  of  opinion  that  there  were 
other  difficulties  in  the  case,  considering  that  the  accident  did  not  happen 
in  such  a  manner  as  brought  it  within  the  contract,  but  was  rather  an 
injury  occurring  independently  of  the  contract,  as  the  defendants  were 
not  at  that  moment  carrying  the  plaintiff  in  the  car  as  a  passenger,  under 
the  agreement ;  but  might  be  charged  with  negligently  running  over  him 
on  the  highway,  as  they  might  have  done  over  any  other  person  not  a 
passenger.  The  case,  however,  went  to  the  jury  with  a  charge  that  the 
accident  did  not  occur  to  the  plaintiff  while  the  defendants  were  carrying 
him  as  the  plaintiff  alleged;  and  further,  that  if  it  appeared  to  the  jury 
that  the  accident  happened  in  consequence  of  the  negligence  or  want  of 
care,  or  improper  conduct  of  the  plaintiff  himself,  then  that  the  plaintiff 
could  not  recover ;  and  it  was  the  learned  judge's  impression,  from  the 
evidence,  that  this  was  the  case,  for  that  there  was  no  necessity  to  jump 
on  the  cars  while  they  were  in  motion,  and  that  it  was  inconsiderate  and 
imprudent  to  do  so.  The  jury  nevertheless  found  a  verdict  for  the 
plaintiff,  and  200/.  damages,  which 

Blake  moved  to  set  aside,  as  being  contrary  to  law  and  evidence,  and 
the  judge's  charge,  and  for  excessive  damages. 

Crooks  shewed  cause. — The  action  is  framed  in  assumpsit,  against  the 
defendants  as  the  carriers  of  passengers,  and  the  substantial  cause  of 
complaint  urged  against  them  by  the  plaintiff  is,  that  they  did  not  carry 
him  with  the  care  and  skill  which  they  were  required  to  exercise  under 
the  circumstances.  It  is  true  that  the  contract  is  alleged  to  carry  safely, 
but  that  term  being  introduced  does  not  make  the  defendants  insurers,  as 
was  contended  on  their  behalf  at  the  trial,  nor  render  them  responsible  in 
every  event,  it  only  imports  a  liability  on  their  part,  when  they  have 
neglected  to  perform  the  duty  which  the  law  would  impose  upon  them,  as 
carriers  of  passengers,  from  want  of  reasonable  care  and  skill.  The  defen- 
dants cannot  complain  that  the  case  did  not  go  to  the  jury  under  as 
favourable  a  charge  for  them  as  they  could  have  desired,  they  make  no 
motion  on  the  ground  of  misdirection,  but  because  the  verdict  was  con- 
trary to  law,  evidence,  and  the  judge's  charge.  It  is  true  that  the  verdict 
was  contrary  to  the  charge  of  the  learned  judge,  but  if  it  had  been  in 
accordance  with  it,  it  would  have  been  incumbent  on  the  plaintiff  to  have 
inoved  against  it  for  misdirection.  The  contract  was  not  one  to  carry 
§afely  at  all  eyent^,  jior  was  it  necessary  so  to  prove  it;  and  the  defen- 
dants raised  an  .  ejcpress  issue  upon  the  pleadings,  that  the  injury  com- 
plained pf  by  $he  plaintiff  occurred  to  him  by  his  own  act,  which  has  been 
negatived  by  .t|iie  jurj?.  Upon  the  evidence  there  was  gross  negligence 
shewn  on  the  part  of  the  defendants'  servant,  and  the  jury  have  rendered 
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a  most  proper  verdict.  He  cited  Bridge  v.  The  Grand  Junction  Railway 
Conipany,(a)  Davies  v.  Mann.(Z>) 

Blake,  in  support  of  the  rule.  The  plaintiff  ought  to  have  been  non- 
suited on  the  variance  in  the  contract  set  out.  He  charges  the  defen- 
dants upon  a  contract  which  in  no  way  arises  from  their  common-law 
liability  as  carriers  of  passengers,  but  must  be  proved  in  express  terms 
as  it  is  laid.  The  declaration  seems  to  have  been  framed  on  the  common 
form  against  carriers  of  goods,  as  if  there  were  no  difference  in  the  nature 
of  the  liability  of  carriers  of  goods  and  carriers  of  passengers,  and  therefore 
the  contract  that  the  law  would  presume  against  the  former,  not  being 
chargeable  upon  the  latter,  the  averments  contained  in  it  could  only  be 
established  by  proof  of  an  express  contract,  which  the  plaintiff  did  not 
attempt  to  give  in  evidence.  Upon  this  point  the  jury  found  expressly 
against  the  direction  of  the  judge  at  the  trial,  and  that  finding  ought  not 
to  be  supported.  The  verdict  is  also  against  the  weight  of  evidence, 
which  is  rather  in  favour  of  the  defendants'  plea.  The  accident,  there 
can  be  no  doubt,  was  a  most  serious  one  for  the  plaintiff,  but  the  extent 
of  the  injury  to  him  is  not  to  be  the  measure  of  the  liability  of  the  defen- 
dants, if  the  accident  happened  to  him  principally  by  his  own  wilful  act ; 
and  the  evidence  on  the  notes  of  the  learned  judge  who  tried  the  cause, 
fully  establishes  that  point,  as  in  all  probability  no  injury  whatever  would 
have  been  done  to  the  plaintiff,  if  he  had  not  foolishly  and  carelessly 
attempted  to  get  upon  the  car.  Although  excessive  damages  are  made  a 
part  of  the  grounds  of  the  motion,  they  are  only  meant  to  be  considered 
in  connection  with  the  evidence  of  the  plaintiff's  own  wilfulness,  and  in 
that  view  they  may  be  properly  urged  as  affording  sufficient  material  for  a 
new  trial. 

Robinson,  C.  J. — One  ground  on  which  the  defendants  ask  us  to  set 
aside  the  verdict  is,  that  the  damages  are  excessive.  The  sum,  it  must 
be  admitted,  is  considerable,  and  such  perhaps  as  the  profits  upon  the 
undertaking  in  which  the  defendants  are  engaged  may  not  well  enable 
them  to  bear ;  but,  on  the  other  hand,  the  injury  which  the  plaintiff  has 
undoubtedly  suffered,  is  irreparable,  and  is  so  great,  that  no  one  can  sup- 
port the  opinion  that  200Z.  is  more  than  an  adequate  compensation  for  it, 
or  more  than  the  defendants  ought  to  pay,  if  it  was  really  occasioned  by 
the  carelessness  of  their  servants.  It  does  not  appear  what  is  the  station 
in  life  of  the  plaintiff.  If  he  is  a  person  in  easy  and  respectable  circum- 
stances, he  would  feel  200/.  to  be  a  poor  recompense  for  having  one  of 
his  legs  amputated,  and  if  he  was  a  poor  man  before,  dependant  on  his 
labour  for  his  support,  such  a  misfortune  might  reduce  him  almost  to  the 
condition  of  a  pauper.  We  are  bound,  therefore,  to  look  at  the  case 
without  an  impression  on  our  minds  that  the  damages  given  necessarily 
indicate  any  undue  prepossession  in  the  jury  in  favour  of  the  plaintiff. 

We  have  considered  the  evidence  very  attentively,  and  the  more  so 
from  the  circumstance  that  the  learned  judge  who  tried  the  cause  formed 
then  an  opinion  of  the  effect  of  it,  in  which  the  rest  of  the  court  do  not 
fully  concur ;  and,  I  believe,  he  still  retains  that  opinion. 

These  rail-road  cars  are  heavily  laden  in  general,  and,  in  consequence, 
they  are  almost  certain  to  inflict  a  serious,  if  not  a  fatal,  injury,  when  they 


(a)  3  M.  &  W.  243. 


(b)  10  M.  &  W.  546. 
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happen  to  pass  over  any  person  or  animal  in  their  way;  the  necessity  for 
care,  therefore,  is  the  greater,  and  public  policy  demands  that  such  care 
should  be  enforced.  It  is  not  enough  to  say,  that  if  the  passenger  had 
been  an  active  man,  and  if  he  had  been  well  used  to  such  conveyances, 
and  knew  perfectly  when  and  where,  and  how  he  could  best  get  into  the 
car  when  moving,  he  would  not  have  met  with  this  injury.  Every  pas- 
senger is  not  bound  to  be  active  and  robust,  or  dexterous  and  experienced 
in  getting  on  and  off  rail-road  cars.  They  should  be  so  driven  and  con- 
ducted as  to  be  safe  for  the  general  run  of  passengers  who  may  have 
occasion  to  go  by  them  ;  and  so  as  to  require  from  such  passengers  only 
that  care  and  attention  which  people  in  general  may  be  expected  to  give. 
Now  when  the  driver  saw  the  plaintiff  running  towards  the  car,  he  knew 
perfectly  well  that  he  wished  to  be  taken  up,  as  he  had  been  told  he  would 
be,  and  he  should  have  pulled  in  his  horses  and  ascertained  that  his 
passengers  were  in  the  cars ;  and  not  continued  moving  at  the  same  rate 
(which  it  is  sworn  he  did)  as  he  did  before,  as  if  no  one  had  occasion  to 
get  in.  It  appeared  to  two  indifferent  passengers,  that  his  conduct  was 
heedless  and  unfeeling,  and  it  has  the  same  appearance  to  me,  upon  read- 
ing the  evidence.  Others,  it  is  true,  give  a  more  favourable  account  of 
the  unfortunate  occurrence;  but  before  we  deprive  the  plaintiff  of  the 
verdict  which  the  jury  have  given  him,  we  ought  to  be  able  to  say  that 
in  our  judgment  they  have  done  wrong,  or  at  least,  that  we  strongly 
apprehend  it.  That  is  not  my  impression,  and  I  am  sorry  to  say  that  it 
is  not,  because  I  have  no  doubt  that  the  defendants  would  themselves 
strongly  disapprove  of  any  want  of  humtinity  or  consideration  on  the  part 
of  their  servants,  and  it  is  to  be  regretted  that  such  a  loss  should  fall 
upon  them;  but  on  their  own  account,  and  in  order  to  give  the  public 
confidence  in  their  conveyance,  it  is  wise  as  well  as  necessary  that  due 
care  should  be  enforced. 

Whether  there  was  culpable  negligence  or  not,  was  a  question  for  the 
jury ;  it  was  left  to  them  in  such  a  manner  that  the  defendants  cannot  and 
do  not  complain  of  any  misdirection.  The  learned  judge  was  fully  aware 
of  the  reasonable  distinction  recognized  in  the  case  of  Jones  v.  Boyce,(a) 
and  in  other  cases,  that  when  an  accident  is  fairly  to  be  traced  to  a  want 
of  ordinary  care  and  prudence,  or  want  of  skill  in  the  other  party,  there 
is  then  no  claim  to  damages.  This  was  brought  strongly  and  clearly 
before  the  jury,  but  they  did  not  consider  this  a  case  in  which  they  could 
justly  exempt  the  defendants  from  responsibility  on  such  a  ground;  and 
I  think  they  judged  rightly.  Many  persons,  when  they  saw  the  driver 
did  not  notice  them  and  shewed  no  disposition  to  stop,  might  have  stood 
still,  and  let  the  horses  trot  away  from  them,  rather  than  run  the  risk  of 
accident,  by  attempting  to  jump  on  the  car  while  it  was  moving,  but  it 
was  natural,  since  the  driver  would  not  stop,  that  the  passenger  should 
make  the  effort,  rather  than  be  left  behind;  and  if  the  driver  had  any 
intention,  he  must  have  intended  that  he  should  do  so ;  and  at  any  rate, 
he  or  his  employers  are  fairly  responsible  for  the  consequences,  for  if  the 
car  had  been  stopped,  as  it  ought  to  have  been,  the  accident  would  not 
have  happened.  Instead  of  throwing  upon  passengers  the  necessity  of 
jumping  on  the  cars  while  they  are  moving,  or  doing  anything  else  that  is 


(a)  1  Stark.  N.  P.  C.  493. 
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hazardous,  it  is  the  duty  of  those  in  charge  to  warn  them  against  it,  and 
not  to  let  them  do  it,  ,if  they  can  prevent  it. 

In  this  instance,  it  appears  that  a  careless  driver,  rather  than  give 
himself  the  trouble  of  stopping  his  horses,  has,  without  the  slightest 
necessity,  reduced  the  plaintiff  to  the  condition  of  a  cripple  for  life.  If  a 
person  not  having  before  taken  his  passage  in  the  cars,  had  rudely  and 
inconsiderately  attempted  to  get  into  them  while  they  were  in  motion, 
instead  of  going  to  a  proper  station,  or  first  prevailing  on  the  driver  to 
stop,  we  might  have  said  that  he  should  be  left  to  suffer  the  consequence 
of  his  own  folly;  but  the  plaintiff  was  one  of  their  passengers;  had  rode 
seven  miles  with  them;  had  left  them  with  their  approbation,  on  the 
promise  of  being  taken  up — he  was  called  for  by  blowing  a  horn,  as  usual ; 
his  approach  was  seen,  and  he  was  entitled  to  expect,  and  should  have 
received,  more  attention  than  to  be  left  to  scramble  on  the  car  as  he 
could. 

It  was  made  a  question  at  the  trial,  whether  the  nature  of  the  occur- 
rence was  such  as  to  bring  it  within  the  description  of  the  breach  of  duty 
alleged.    The  undertaking  was  to  carry  the  plaintiff  from  Queenston  to 
Chippewa,  and  the  negligence  charged  is,  that  while  the  defendants  were 
carrying  him  in  their  cars  upon  that  undertaking,  they  negligently  ran 
over  him  with  the  cars,  which,  it  is  said,  could  not  be  in  the  nature  of 
things.    This  seems  repugnant  at  first,  and  I  was  inclined  to  think  that 
the  action  should  rather  have  been  brought  simply  for  negligently  driving 
over  the  plaintiff  on  the  highway  and  breaking  his  leg,  without  regard  to 
the  fact  of  the  defendants'  being  engaged  at  the  time  to  convey  the  plaintiff 
as  a  passenger;  but  I  am  satisfied,  on  reflection,  that  the  declaration  is 
more  proper  as  it  is ;  because  the  fact  of  negligence  in  a  great  measure 
arises  from  the  relation  in  which  the  parties  stood  to  each  other,  and 
which  imposed  upon  the  defendants  a  greater  responsibility.    As  I  have 
already  stated,  if  the  accident  had  happened  to  a  person  passing  along 
the  road  who  had  taken  no  passage  in  the  cars,  but  was  nevertheless 
attempting  unceremoniously  to  jump  into  one  of  them,  the  conduct  of  the 
driver  in  not  stopping  might  have  been  differently  viewed.    As  it  was,  I 
think  the  injury  may  very  properly  be  said  to  have  been  received  by  the 
plaintiff,  while  he  was  being  carried  in  the  defendant's  cars,  as  a  passenger 
from  Queenston  to  Chippewa.    It  was  a  kind  of  episode  in  the  journey, 
not  an  occurrence  distinct  from  and  unconnected  with  it.    If  a  master  of 
a  vessel  receive  a  package  on  board  to  be  carried  across  the  lake,  and 
when  stopping  at  some  intermediate  port,  were  to  take  it  out  and  land  it 
on  a  wharf  in  order  to  facilitate  the  stowing  or  unlading  of  the  goods,  and 
were  to  take  it  in  again  so  carelessly  that  it  was  broken,  or  dropped  into 
the  water,  it  might  be  correctly  said,  I  think,  that  he  so  negligently  carried 
the  goods  from  one  place  to  the  other,  that  while  he  was  carrying  them 
they  were  damaged,  &c. 

The  objection  which  during  the  argument  it  struck  me  might  possibly  be 
found  to  create  a  difficulty,  and  on  which  the  defendant's  counsel  seemed 
most  to  rely,  was,  that  the  contract  was  mis-described  ;  it  being  alleged 
that  the  defendants  engaged  to  carry  the  plaintiff  safely  from  the  one 
place  to  the  other,  and  not  merely  that  they  undertook  to  carry  him  with 
care  and  skill,  &c.,  thereby  seeming  to  charge  upon  them  a  promise  to 
insure; — the  same  kind  of  responsibility  as  the  common-law  imposes  upon 
2r  VOL.  II. 
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carriers  in  respect  to  goods;  but  not  in  respect  to  passengers.  It  Is 
undoubtedly  a  well  settled  principle,  that  a  contract  must  be  set  forth 
truly,  and  though  my  inclination,  I  confess,  was  to  regard  this  declaration 
as  setting  forth  nothing  more  than  a  promise  to  carry  carefully,  using 
"safely"  in  a  sense  which  it  often  receives,  yet  I  might  have  hesitated  to 
uphold  it  on  that  footing;  but  I  find  that  this  very  point  has  received 
consideration  in  a  case  of  Harris  v.  Costar,(a)  and  that  Chief  Justice 
Best  very  decidedly  over-ruled  the  objection;  so  decidedly  that  he 
refused  to  reserve  the  point,  though  he  was  pressed  to  do  so.  The 
ruling  does  not  appear  to  have  been  moved  against  afterwards,  nor  the 
propriety  of  the  direction  questioned.  It  is  reasonable  and  just  in  its 
effect,  for  the  parties  well  understood  no  doubt,  as  in  this  case,  that  they 
were  to  try  the  question  of  negligence  or  no  negligence ;  and  that  nothing 
like  a  contract  to  insure  was  relied  upon.  Availing  myself  of  that 
authority,  and  seeing  no  other  ground  on  which  we  ought  to  set  aside  the 
verdict,  I  am  of  opinion  that  the  rule  should  be  discharged. 

McLean,  J. — There  can  be  no  doubt  that  the  plaintiff  has  sustained 
a  serious  and  irreparable  injury,  and  if  I  could  see  that  it  arose  from  any 
misconduct  or  negligence  on  the  part  of  the  defendants  or  their  servant, 
I  should  be  most  unwilling  to  disturb  the  verdict  on  account  of  the 
amount  which  the  jury  have  given.  On  the  trial  I  felt  obliged  to  take  a 
view  of  the  case  unfavourable  to  the  plaintiff's  right  to  recover,  and  so 
expressed  myself  to  the  jury  ;  but  they  nevertheless  rendered  a  verdict  for 
the  plaintiff.  That  verdict  is  now  sustained  by  the  opinion  of  the  Chief 
Justice,  in  which  I  believe  Mr.  Justice  Hagerman  concurs,  after  a  review 
of  the  evidence  taken  on  the  trial ;  and  I  admit,  that  under  these  circum- 
stances, my  confidence  in  the  correctness  of  my  former  opinion,  is  not  so 
strong  as  it  was.  I  am  unable,  however,  after  the  most  mature  con- 
sideration which  I  have  been  able  to  give  this  case,  to  concur  in  the 
opinion  of  my  brother  judges,  that  the  plaintiff  is  entitled  to  retain  his 
verdict.  The  contract  declared  upon  is,  to  carry  the  plaintiff  safely  from 
Queenston  to  Chippewa,  in  the  defendants'  rail-road  car ;  and  the  breach 
of  that  contract  assigned  is,  that  the  defendants  so  negligently  and  unskil- 
fully managed  their  car,  that  they  knocked  down  the  plaintiff  and  ran 
over  him,  and  broke  his  leg.  It  is  alleged  by  the  defendants'  counsel,  that 
the  contract  as  laid  to  carry  safely  must  be  proved,  but  the  case  of  Harris 
V.  Costar,(&)  and  others,  I  think  shews  that  an  allegation  that  the  defen- 
dants promised  to  carry  the  plaintiff  safely,  does  not  mean  to  carry  safely 
at  all  events^  but  to  carry  with  due  care^  and  that  proof  of  the  want  of  due 
care  will  support  such  an  allegation,  and  if  this  were  the  only  objection, 
I  could  readily  assent  to  the  verdict  being  sustained.  All  carriers  of 
passengers  for  hire  are  bound  to  use  due  care  in  their  conveyance,  and  an 
action  may  be  maintained  by  any  one  injured  from  the  want  of  such  care. 
In  actions  against  coach  proprietors,  the  injury  complained  of  has  arisen  in 
I  believe  all  cases,  from  the  overturning  or  breaking  down  of  the  coach, 
or  defect  in  harness,  or  unskilful  or  improper  driving ;  but  I  have  not 
been  able  to  find  any  case  where  an  action  has  been  sustained  for  running 
over  an  individual,  on  a  contract  to  carry  such  individual  safely  or  with 
due  care.    If  a  passenger  by  a  coach,  who  alighted  for  any  temporary 


(a)  1  C.  St  P.  636. 
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purpose,  were  run  over  by  the  coach  by  the  negligence  of  the  driver,  he 
could  no  doubt  maintain  an  action  against  the  proprietors  for  the  injury ; 
but  he  could  scarcely  seek  to  recover  on  the  contract  to  carry  him,  as  for 
an  injury  occasioned  to  him  in  heing  carried.  In  this  case  the  injury  is 
alleged  to  have  been  occasioned  to  the  plaintiff  in  carrying  him  from 
Queenston  to  Chippewa,  through  the  carelessness  and  unskilfulness  of  the 
defendants'  servant.  Now  the  issue  on  the  second  plea  is,  whether  the 
defendants  "did  use  due  and  proper  care  and  skill  about  the  driving  and 
"  management  of  the  car,  and  in  carrying  and  conveying  the  plaintiff  while 
"he  was  a  passenger,  and  that  the  plaintiff  by  his  own  negligence  and 
"default  was  run  over  and  injured  as  stated  in  the  declaration,  without 
"  any  negligence  or  want  of  care  on  the  part  of  the  defendants."  This 
issue  I  think  the  evidence  establishes  in  favour  of  the  defendants.  There 
was  nothing  wrong  in  the  carriages,  or  in  anything  connected  with  the 
railway,  and  the  driver  appears  to  have  been  managing  his  horses  with 
proper  care  and  skill.  He  was  driving  at  the  time  of  the  accident  as  it 
is  alleged,  at  rather  a  fast  rate — one  of  the  horses  had  been  cantering 
after  leaving  the  station,  but  how  long  before  the  accident  was  not  stated. 
When  the  plaintiff  came  up  to  the  car  with  the  others,  no  request  was 
made  to  the  driver  to  stop,  but  all  seemed  willing  to  take  their  chance  of 
getting  on  while  the  car  was  moving  forward  at  the  pace  which  has  been 
stated ;  the  risk,  if  any,  was  therefore  their  own,  and  the  defendants  were 
not  responsible  for  the  consequences.  The  case  seems  to  me  to  be  pre- 
cisely the  same  as  if  a  passenger  who  had  gone  in  advance  of  a  stage  or 
mail  coach,  were  to  attempt  while  the  coach  was  passing  rapidly  along  the 
road  to  get  in  without  any  request  to  the  driver  to  stop,  and  then  falling 
in  such  a  manner  as  to  receive  injury  from  the  wheels  passing  over  him; 
such  injury,  in  my  judgment,  would  be  attributable  to  the  imprudence 
and  default  of  the  individual  rather  than  to  the  want  of  care  of  the  driver ; 
and  it  seems  to  me  impossible,  that  a  person  so  injured  could  recover 
damages  against  the  coach  proprietors,  in  an  action  for  a  breach  of  con- 
tract to  carry  with  due  care.  It  was  not  necessary  for  the  plaintiff  to 
run  any  risk  in  getting  upon  the  car  while  it  was  going  at  a  fast  rate 
along  the  road.  He  had  an  undoubted  right  to  require  the  driver  to  stop 
in  order  that  he  might  get  in,  if  by  any  encouragement  from  persons  con- 
nected with  the  car  he  was  induced  to  go  forward  to  see  the  Falls,  and  in 
the  event  of  his  not  stopping,  he  might  bring  an  action  against  the  pro- 
prietors for  any  damage  he  might  sustain  in  consequence  of  losing  his 
passage  :  the  evidence  does  not  clearly  establish  that  such  encouragement 
was  given  by  any  person  who  had  authority  to  give  it.  If  no  such  permis- 
sion were  given,  then  it  could  scarcely  be  expected  that  the  rail-road  cars 
would  be  stopped  to  take  in  each  passenger  at  such  particular  point  as 
he  might  choose.  But  if  without  any  request  to  stop,  an  individual 
chooses  to  run  the  risk  of  jumping  on  the  rail  on  which  passengers  usually 
step  and  walk  in  getting  into  the  cars,  he  has  no  right,  as  it  appears  to 
me,  to  call  upon  the  proprietors  to  pay  the  damage  which  has  been  occa- 
sioned to  him  by  his  own  conduct  in  assuming  that  risk  and  acting  upon 
it.  The  injury  was  not  occasioned  by  the  defendants  in  carrying  the 
plaintiff,  but  was  in  consequence  c  f  his  own  want  of  prudence,  in  jumping 
on  the  car  when  in  motion,  in  order  to  he  carried  to  the  end  of  his  journey ; 
and  as  this  is  an  action  for  a  breach  of  contract  to  carry  with  due  care, 
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and  no  want  of  care  is  shewn  on  the  part  of  the  defendants,  or  their 
servant,  in  driving  and  managing  the  car  by  which  the  plaintiff  was  injured 
in  being  carried,  I  do  not  think  the  verdict  ought  to  be  sustained. 

Hagerman,  J. — I  fully  concur  in  the  judgment  of  his  lordship  the 
Chief  Justice.  The  plaintiff,  on  leaving  the  car,  does  not  appear  to  have 
done  so  against  the  will  of  the  persons  in  charge  of  it,  but  with  their  con- 
currence, at  a  place  where  it  was  intended  the  cars  should  stop  for  a  short 
period ;  and  I  therefore  think  that  it  was  their  duty  to  have  stopped  the 
carriages  until  the  plaintiff  could  resume  his  seat  in  safety.  They  do  not 
appear  to  have  thought  that  the  plaintiff,  by  leaving  his  seat  or  by  not 
returning  to  it  sooner,  had  forfeited  his  passage ;  on  the  contrary,  they 
seem  to  have  considered  that  he  had  a  right  to  resume  his  place  in  the 
carriage,  but  although  they  saw  him  attempting  to  do  so,  they  neverthe- 
less drove  on,  more  slowly  probably  than  when  at  their  ordinary  rate, 
leaving  the  plaintiff  to  scramble  on  as  best  he  could.  This  I  think  was 
not  merely  negligent,  but  reckless  conduct,  in  the  drivers,  for  the  conse- 
quences of  which  the  defendants,  as  their  employers,  are  responsible. 

(McLean,  J.,  dissenting.)  Rule  discharged. 


McGurrm  v.  Catley. 

A  clerk  or  servant  who  is  engaged  on  a  yearly  hiring,  cannot,  on  being  dis- 
missed without  sufficient  cause,  recover  the  amount  of  his  year's  wages,  in  an 
action  on  the  common  counts,  commenced  before  the  expiration  of  the  year, 
and  this  although  the  hiring  was  for  the  year,  at  a  certain  sum  per  month. 

This  action  was  brought  for  the  dismissal  of  the  plaintiff,  on  an  alleged 
agreement  of  the  defendant  to  hire  the  plaintiff  for  a  year.  The  first  count 
was  for  a  hiring  at  125/.  a  year.  The  second  count  on  a  similar  hiring,  at 
120/.  a  year.  The  third  count  was  for  work  and  labour.  The  defendant 
pleaded  non  assumpsit  to  the  whole  declaration,  and  special  pleas  justifying 
the  dismissal  of  the  plaintiff  for  drunkenness,  to  the  first  and  second  counts, 
and  to  the  third  count  he  pleaded  payment  and  set-off.  On  the  trial  of  the 
cause  before  the  honourable  Mr.  Justice  McLean,  at  the  last  spring  assizes 
for  the  Home  District,  it  was  shewn  that  the  plaintiff  had  entered  into  the 
defendant's  service  as  the  captain  of  a  propeller,  at  the  rate  of  1 OL  per 
month  for  the  summer  season,  and  a  letter  of  the  plaintiff  requesting  to 
be  employed  during  the  summer,  and  the  defendant's  answer  assenting  to 
engage  him  were  put  in,  the  agreement  between  these  parties  appearing 
from  these  letters  to  be  to  that  effect,  and  consequently  different  from 
that  declared  upon,  the  hiring  being  for  a  shorter  time  and  at  a  different 
rate  of  wages.  There  was  evidence  to  shew  that  the  defendant  had 
received  and  retained  a  sufficient  amount  of  the  defendant's  money  to 
cover  the  wages  for  all  the  period  of  the  summer  season  ;  and  it  was  also 
shewn,  that  a  check  had  been  accepted  by  the  plaintiff  for  loZ.  in  full  of 
his  claim  for  wages.  The  receipt  alleged  to  have  been  given  for  the  151. 
in  full  was  not  produced,  and  there  was  an  objection  made  as  to  evidence 
of  its  contents,  as  its  loss  was  not  satisfactorily  accounted  for,  McMullen 
who  gave  the  check  to  the  plaintiff,  stating  that  he  thought  he  had  given 
the  receipt  to  the  defendant,  and  that  he  could  not  find  it  amongst  the 
papers  in  his  possession.    It  was  however  a  part  of  Mc Mullen's  evidence, 
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that  the  check  had  been  left  with  him  to  be  delivered  to  the  plaintiff  when 
he  should  agree  to  accept  it  in  full  and  should  give  a  receipt  in  full ;  and 
he  also  stated  that  the  plaintiff  had  accepted  the  check  as  a  payment  in 
full.  The  learned  judge  told  the  jury  that  the  plaintiff  was  not  entitled 
to  recover  on  the  alleged  hiring  for  a  year,  and  that  on  the  count  for  work 
and  labour,  he  thought  there  was  evidence  to  shew  that  the  plaintiff  was 
paid  in  full  for  the  services  rendered  by  him.  The  jury  however  rendered 
a  verdict  for  the  plaintiff  for  105Z.,  and  at  the  same  time  stated  they 
allowed  the  plaintiff  at  the  rate  of  lOl.  per  month  for  the  summer  months, 
and  61.  5s.  for  the  winter  months,  giving  no  credit  whatever  for  any  amount 
paid.  The  plaintiff  did  not  enter  into  the  defendant's  employ  till  after 
the  9th  day  of  April,  as  appeared  by  the  letter  of  the  defendant  in 
evidence,  on  which  the  agreement  between  the  parties  had  afterwards 
been  effected.    The  action  was  brought  in  the  month  of  March  following. 

J.  L.  Robinson  obtained  a  rule  nisi  to  set  aside  this  verdict,  as  being 
contrary  to  law  and  evidence,  and  against  the  judge's  charge,  and  con- 
tended that  it  was  impossible  that  the  court  could  allow  such  a  verdict 
to  stand.  The  jury  could  only  be  considered  as  having  acted  most  igno- 
rantly  or  most  perverselj^,  as  they  seemed  to  have  left  out  of  their  con- 
sideration altogether,  all  the  evidence  that  was  given  to  establish  the  pay- 
ments that  had  been  made  by  the  defendant  to  the  plaintiff,  which 
certainly  were  in  full  of  all  claim  that  the  plaintiff  could  have.  The 
plaintiff  ought  not  to  have  succeeded  upon  either  his  first  or  second  count, 
as  the  agreement  proved  to  support  those  counts  was  essentially  different 
from  the  contract  set  out  in  them,  both  as  to  the  time  of  service  and  the 
amount  of  wages  ;  and  he  could  not  recover  on  the  common  count,  as  the 
year  of  service  had  not  expired  at  the  time  the  action  was  brought. 

Blake  shewed  cause,  and  offered  to  allow  the  verdict  to  be  reduced,  by 
giving  the  defendant  the  benefit  of  the  payments  made,  to  the  amount  of 
about  82?.,  but  contended  that  the  verdict  for  all  above  that  sum  should 
stand,  as  the  plaintiff  was  entitled  to  recover  even  more  than  the  difference 
in  amount  between  the  payments  and  the  sum  of  1051.  awarded  him  by 
the  jury.  Whether  the  special  counts  were  sustained  or  not  by  the 
evidence,  was  immaterial,  as  the  common  count  was  sufficient  to  enable 
the  plaintiff  to  hold  his  verdict.    He  cited  Fawcett  v.  Cash. (a) 

McLean,  J.(h) — If  the  plaintiff  was  hired  for  a  year,  then  he  could 
only  sue  on  the  common  counts  at  the  end  of  the  year,  though  he  was 
hired  at  a  certain  rate  per  month ;  but  this  action  was  brought  in  the 
month  of  March,  before  the  expiration  of  the  year,  and  the  plaintiff  ought 
not  to  recover  on  that  account. 

The  plaintiff  offers  to  accept  an  amount  considerably  less  than  the 
verdict,  but  as  it  is  plain  from  the  evidence  that  he  is  not  entitled  to  the 
amount  which  he  claims,  nor,  in  justice,  to  any  amount  whatever  from  the 
defendant,  I  think  the  verdict  should  be  set  aside,  and  a  new  trial  granted. 
The  verdict  was  against  my  charge,  and  as,  in  my  opinion,  it  is  wholly 


(a)  5  B.  &  Ad. 

(6)  The  Chief  Justice,  and  Mr.  Justice  Macaulay,  gave  no  judgments  in  this 
case ;  the  former,  iu  consequence  of  being  connected  with  the  defendant,  and 
the  latter,  because  he  was  not  present  at  the  argument. 
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unsupported  by  evidence,  the  defendant  should  not  be  compelled  to  pay 
costs  to  obtain  relief,  but  they  should  abide  the  event  of  the  suit. 

Hagerman,  J. — In  this  case,  the  evidence  clearly  shews  that  the  hiring 
was  by  the  month,  at  10/.,  and  for  the  summer  only.  The  plaintiff,  by 
his  letter  of  the  29th  January,  1844,  solicited  employment  for  the  then 
ensuing  summer.  The  defendant  replied  he  would  engage  him  on  certain 
terms  at  10/.  per  month,  for  that  summer:  and  then,  in  a  subsequent 
letter,  the  plaintiff  accepted  these  terms;  and  by  another  letter  from 
the  defendant,  dated  9th  April,  the  plaintiff  was  requested  to  come  to 
Toronto,  and  enter  on  his  duties,  pursuant  to  agreement.  This  so  far 
ascertains  nearly  the  beginning  of  the  hiring.  The  plaintiff  notwith- 
standing the  terms  of  his  engagement  claimed  wages  for  the  whole  year, 
(and  if  it  were  not  for  the  letters  produced,  McMillan's  evidence  would 
give  some  colour  for  such  claim)  and  received  a  verdict  for  that  sum, 
without  any  deduction,  although  a  set-off  or  payments  to  the  amount  of 
82/.  145.  ^d.  were  proved  and  are  admitted,  and  there  is  satisfactory 
evidence  that  a  further  sum  of  15/.  had  been  paid.  Now  assuming  the 
period  of  navigation  to  extend  to  eight  months,  as  is  stated  was  the  find- 
ing of  the  jury,  still  the  plaintiff,  under  his  agreement,  could  be  entitled 
to  80/.  only,  and  thus  he  is  proved  on  any  calculation  to  have  been  over- 
paid. It  is  further  proved,  that  in  January,  1845,  he  accepted  15/.,  after 
some  hesitation,  which  was  offered  him  in  full  of  his  wages,  and  was  then 
discharged.  This  payment  was  not  included  in  the  set-off  of  82/.  14s.  9c?. 
Upon  this  evidence,  it  is  difficult  to  understand  upon  what  ground  the 
jury  rendered  a  verdict  for  105/.,  the  whole  amount  of  the  plaintiff's 
demand,  without  any  deduction  for  payments  or  set-off.  The  plaintiff's 
counsel  admitted  in  argument,  that  this  finding  was  erroneous,  and  signi- 
fied his  willingness  to  reduce  the  verdict  by  the  deduction  of  82/.  145.  9<f. 
admitted  to  have  been  paid;  but  did  not  admit  the  payment  of  the  15/., 
which  it  appears  to  me  is  clearly  proved  to  have  been  made,  and  for 
which  credit  in  addition  to  the  82/.  14^.  9c?.  ought,  under  any  circum- 
stances, to  be  given.  And  I  think  in  addition,  that  the  jury  in  allowing 
the  claim  for  a  year,  have,  without  evidence  to  warrant  it,  set  aside  the 
written  agreement  settled  between  the  parties;  and  looking  to  that  as 
legally  and  equitably  binding  on  both  parties,  this  plaintiff  has  been 
considerably  overpaid.  Such  was  the  opinion  of  the  learned  judge,  and 
he  so  charged  the  jury;  and  I  think  it  most  consistent  with  justice  to  set 
the  verdict  aside,  costs  to  abide  the  event.  I  do  not  say  the  jury  acted 
wilfully  wrong,  but  they  certainly  do  not  seem  to  have  acted  with  ordi- 
nary discretion ;  for  on  no  pretence  were  they  warranted  in  withholding 
credit  for  the  82/.  14*.  9c?.,  or  as  I  think,  97/.  145.  9</.,  which  it  is  not 
denied  they  have  done.  It  would  not,  as  it  appears  to  me,  be  consistent 
with  justice,  to  make  a  party  pay  costs  to  get  rid  of  a  verdict  against  him 
so  manifestly  wrong  as  this  is. 

Rule  absolute,  costs  to  abide  the  event. 
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Doe  DEM.  Major  v.  Reynolds. 

Where  A.  holding  land  under  a  registered  title,  sold  to  B.,  whose  deed  was  not 
registered,  and  B.  sold  the  land  to  C,  and  after  such  sale  sold  it  again  to  D., 
who  registered  his  deed,  the  deed  to  C.  not  having  been  registered;  Held, 
that  C.  cnild  not,  by  obtaining  and  registering  a  release  for  a  nominal  con- 
sideration from  the  heir  of  A.,  obtain  priority  over  D.,  as  C.  could  not  be 
considered,  as  to  the  release,  as  a  subsequent  purchaser  for  a  valuable  con- 
sideration. 

Ejectment  for  the  north-west  quarter  of  Lot  No.  30,  in  the  Fourth 
Concession  of  the  Township  of  Pickering,  containing  fifty  acres  of  land, 
more  or  less.  After  issue  joined,  the  following  case  was  stated  by  the 
parties  for  the  opinion  of  the  court.  That  on  the  5th  day  of  August, 
18  35,  the  said  Samuel  Major,  being  then  seised  in  fee,  by  deed  of  bargain 
and  sale  conveyed  the  said  north-west  quarter  of  Lot  No.  30  in  the  Fourth 
Concession  of  Pickering,  to  Henry  Major,  which  deed  was  duly  registered 
in  the  registry  office  of  the  Home  District.  That  on  the  9th  of  July, 
1838,  the  said  Henry  Major,  by  deed  of  bargain  and  sale,  conveyed  the 
same  to  William  Watkins,  which  deed  was  also  duly  registered.  That  on 
the  21st  of  September,  1838,  the  said  William  Watkins,  by  deed  of 
bargain  and  sale,  conveyed  the  same  to  Henry  Major,  which  deed  has 
never  been  registered.  That  on  the  7th  of  February,  1839,  the  said 
Henry  Major,  by  deed  of  bargain  and  sale,  conveyed  the  same  to  John 
Major,  which  deed  was  duly  registered.  That  the  said  John  Major,  on 
the  14th  of  December,  1840,  by  deed  of  bargain  and  sale,  conveyed  the 
same  to  the  said  Samuel  Major,  which  deed  was  never  registered.  That 
John  Major,  on  the  26th  of  March,  1841,  by  deed  of  bargain  and  sale, 
conveyed  the  same  to  William  Reynolds,  the  defendant  hereto,  also 
registered.  That  on  the  15th  of  March,  1839,  John  Major  leased  the 
said  land  to  Samuel  Major  for  four  years,  by  a  certain  instrument  of  which 
the  subjoined  is  a  copy  : 

"Pickering,  Feb.  8th,  1839. 
'   "An  agreement  made  between  John  Major,  of  the  Township  of  Pick- 
*'ering,  on  the  one  part,  and  Samuel  Major,  also  of  the  Township  of 
"Pickering,  on  the  other  part. 

"The  said  John  Major  agrees  to  let  the  said  Samuel  Major  the  north- 
"west  quarter  of  Lot  No.  30,  in  the  Fourth  Concession  of  the  Township 
"  of  Pickering,  for  four  years,  for  which  he  has  received  his  pay  in  full. 
"The  said  John  Major  agrees  to  give  the  said  Samuel  Major  possession 
"of  the  above  described  premises,  on  the  15th  da}'^  of  March,  1839. 

"Signed,  "John  Major. 

"Witness,     "Signed,    "Thomas  R.  Splatt." 

That  on  the  5th  of  April,  1839,  Samuel  Major  assigned  his  interest  in 
said  lease  to  Chauncey  Reynolds,  by  a  writing  of  which  the  subjoined  is 
a  copy : 

"This  is  to  certify,  that  I,  for  and  in  consideration  of  the  sum  of 
"  37Z.  1 0*.  to  me  in  hand  paid  by  Chauncey  Reynolds,  do  hereby  assign 
"  all  my  right,  title  and  interest  in  the  within  lease,  to  the  said  Chauncey 
"JReynolds.    Witness  my  hand  at  Pickering,  this  5th  day  of  April,  1839. 

"Signed,  "Samuel  Major. 

"Witness,    "Signed,    "Henry  Major." 
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That  on  the  14th  of  April,  1842,  Arthur  Watkins,  heir  at  law  of 
William  Watkins,  released  all  his  interest  in  said  land,  to  Samuel  Major, 
by  an  instrument  in  writing  which  has  been  duly  registered,  and  of  which 
the  subjoined  is  a  copy: 

"Know  all  men  by  these  presents,  that  I,  Arthur  Watkins,  of  the  City 
"of  Toronto,  in  the  Home  District,  gentleman,  eldest  brother  and  heir 
"at  law  of  William  Watkins,  late  of  the  Township  of  Pickering,  in  the  said 
"Home  District,  deceased,  in  consideration  of  the  sum  of  5,s.  of  lawful  money 
"of  Canada,  to  me  in  hand  paid,  by  Samuel  Major,  of  the  township  of  Pick- 
"ering,  in  the  said  district,  yeoman,  at  or  before  the  sealing  and  delivery  of 
"  these  presents  (the  receipt  whereof  I  do  hereby  acknowledge)  have  remised, 
"released,  and  for  ever  quitted  claim,  and  by  these  presents  do  remise, 
"release,  and  for  ever  quit  claim,  unto  the  said  Samuel  Major,  his  heirs 
"and  assigns,  all  the  estate,  right,  title,  interest,  property,  claim  and  demand 
"whatsoever,  both  at  law  and  in  equity,  which  I,  tne  said  Arthur  Watkins, 
"now  have,  or  hereafter  may  have  or  claim  of,  in  and  to  all  and  singular 
"that  certain  parcel  or  tract  of  land  and  premises,  situate,  lying,  and  being 
"in  the  township  of  Pickering  aforesaid,  and  known  and  described  as  the 
"north-west  quarter  of  lot  No.  30,  in  the  Fourth  Concession  of  Pickering, 
"containing  fifty  acres,  more  or  less,  to  have  and  to  hold  the  same,  with  the 
"hereditaments  and  appurtenances  thereto  belonging,  to  the  said  Samuel 
"  Major,  his  heirs  and  assigns,  to  and  for  the  sole  and  only  use  and  behoof 
"of  the  said  Samuel  Major,  his  heirs  and  assigns  for  ever.  And  I  do 
"hereby  for  myself,  my  heirs  and  assigns,  covenant,  promise,  and  agree  to 
"and  with  the  said  Samuel  Major,  his  heirs  and  assigns,  that  I  and  they 
"  shall  and  will  at  all  times  hereafter,  upon  the  request  and  at  the  proper 
"costs  and  charges  of  the  said  Samuel  Major,  his  heirs  and  assigns,  make, 
"do  and  execute,  or  cause  or  procure  to  be  made,  done,  and  executed,  all 
"  such  further  and  other  necessary  conveyances  as  may  be  necessary  for 
"assuming  and  confirming  to  the  said  Samuel  Major,  his  heirs  and 
"assigns,  the  said  parcel  or  tract  of  land  and  premises  above  mentioned. 

"  In  witness  whereof  I  have  hereunto  set  and  put  my  hand  and  seal,  at 
"Toronto,  this  14th  day  of  April,  1842." 

"  Signed,  sealed,  and  delivered  in  presence  of — 

"  Signed,  "  Arthur  Watkins. 

"  Signed,    Edw.  Smith." 

That  on  the  10th  day  of  February,  1842,  the  said  Samuel  Major 
commenced  a  penal  action  against  the  said  William  Reynolds,  for  having 
purchased  from  the  said  John  Major  a  pretenced  title  under  the  deed 
herein  referred  to,  bearing  date  the  26th  day  of  March,  1841,  and  upon 
that  trial  the  said  Samuel  Major  contended,  that  the  said  title  was  pre- 
tenced, because  the  said  John  Major  had  conveyed  the  same  estate  to 
the  said  Samuel  Major,  by  a  deed,  prior  to  that  under  which  William 
Reynolds  claimed,  which  said  deed  had  not  been  registered.  This  point 
was  reserved  for  the  opinion  of  the  court,  and  upon  argument  the  court 
ordered  a  verdict  to  be  entered  for  the  defendant,  on  the  ground  that  the 
deed  was  valid  at  law,  as  being  the  first  registered,  and  that  the  title  was 
not  pretenced,  because  John  Major  was  in  possession  at  the  time  of  the 
sale  to  William  Reynolds  by  his  tenant,  Chauncey  Reynolds.  Chauncey 
Reynolds  entered  into  possession  of  the  said  land  upon  the  assignment  to 
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him,  and  continued  in  possession  until  the  expiration  of  the  said  lease, 
when  possession  was  given  to  defendant.  The  fact  of  the  possession  of 
Chauncey  Reynolds  at  the  time  of  the  conveyance  from  Arthur  Watkins 
to  Samuel  Major,  and  of  William  Reynolds's  claim  to  be  the  owner  in 
fee  of  the  parcel  of  land  thereby  intended  to  be  conveyed,  was  known  to 
the  said  Samuel  Major  and  the  said  Arthur  Watkins,  at  the  time  of  the 
execution  of  the  said  deed  of  the  1 4th  of  April,  1842.  It  is  intended 
that  the  above  facts  shall  be  submitted  to  the  court  as  to  a  jury,  so  far 
only  as  the  facts  could  properly  be  given  in  evidence  on  the  trial,  and  the 
court  is  to  be  at  liberty  to  draw  from  the  above  facts  any  conclusion 
which  a  jury  could.  The  question  for  the  opinion  of  this  honourable 
court  is,  whether  the  lessor  of  the  plaintiff,  as  heir-at-law  to  Samuel 
Major,  is  entitled  to  recover  from  the  defendant,  upon  the  above  state  of 
facts,  the  north-west  quarter  of  lot  No.  30,  in  the  4th  concession  of 
the  township  of  Pickering,  containing  fifty  acres  of  land  ?  And  if  the 
court  shall  be  of  opinion  that  the  lessor  of  the  plaintitf  is  entitled  to 
recover  from  the  defendant  the  said  parcel  of  land,  then  it  is  agreed  by 
and  between  the  said  parties,  that  a  judgment  shall  be  entered  against  the 
defendant,  by  confession  or  otherwise,  as  this  honourable  court  may  think 
fit.  But  if  the  court  shall  be  of  a  contrary  opinion,  then  that  a  judgment 
shall  be  entered  for  the  defendant  as  if  a  verdict  had  been  found  for  him, 
or  as  this  honourable  court  may  think  fit,  and  that  judgment  thereon  shall 
be  entered  accordingly. 

J.  Hillyard  Cameron  and  J.  L.  'Robinson  for  the  lessor  of  the  plaintiff. 
In  this  case  the  lessor  of  the  plaintiff  seeks  to  recover  the  premises  in 
question  on  the  release  given  to  him  by  Arthur  Watkins,  the  heir-at-law 
of  William  Watkins,  which  he  contends  entitles  him  to  succeed  in  this 
action.  The  ancestor  of  Arthur  Watkins  conveyed  these  premises,  by 
deed  of  bargain  and  sale,  to  Henry  Major,  whose  deed  was  never  registered. 
Henry  Major  then  conveyed  to  his  brother  John,  who  registered  his  deed, 
and  John  first  conveyed  to  his  brother  Samuel,  the  present  lessor  of  the 
plaintiff,  who  did  not  register  his  deed,  and  afterwards  John  conveyed  to 
the  defendant,  who  registered  his  deed,  and  now  claims  to  hold  the  land, 
in  consequence  of  the  want  of  registration  of  the  deed  from  John  to 
Samuel.  There  is  much  reason  to  believe  that  the  defendant  was  cogni- 
zant of  the  prior  deed  given  by  John  Major  to  his  brother  Samuel,  and 
that  on  the  ground  of  notice  a  court  of  equity  would  in  all  probability 
give  the  lessor  of  the  plaintiff's  deed  priority  over  the  deed  of  the 
defendant,  but  the  plaintiff  seeks  to  recover  the  land  at  law  by  the  effect 
of  the  release,  which  was  given  to  him  by  the  heir-at-law  of  William 
Watkins.  Prior  to  the  deed  to  William  Watkins,  the  case  shews  that  the 
land  was  held  under  a  registered  title,  and  therefore  there  was  a  break  in 
the  chain  of  registry,  when  Henry  Major  did  not  register  the  deed  made 
to  him  by  William  Watkins ;  and  when  the  lessor  of  the  plaintiff  obtained 
from  the  heir-at-law  of  William  Watkins,  a  release  of  his  right  in  the 
land,  and  registered  that  release,  he  was  placed  in  the  same  position 
against  the  defendant,  as  the  defendant  had  been  against  him  by  the  prior 
registry  of  his  deed  from  John  Major.  But  it  may  be  contended,  that 
this  release  by  Arthur  Watkins  could  have  no  effect,  as  there  was  no 
estate  or  interest  in  the  lessor  of  the  plaintiff  upon  which  it  could  operate, 
and  as  it  did  not  profess  to  be  a  conveyance  of  the  land,  but  only  a  release 
2^  VOL.  II. 
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of  the  heir-at-law's  right  in  it,  it  could  have  no  operation,  unless  the 
releasee  possessed  such  estate  or  interest,  and  would  beside  be  bad  as 
being  made  by  a  party  out  of  possession,  another  party  being  in  possession 
at  the  time  claiming  adversely.  Before  any  deed  was  executed  by  John 
Major  to  the  lessor  of  the  plaintiff,  John  had  already  leased  him  the 
premises  for  four  years,  having  received  the  amount  of  his  rent  by  a 
before-hand  payment  for  the  whole  period,  and  therefore  the  subsequent 
deed  from  John  to  Samuel  was  a  conveyance  of  his  reversion  only,  Samuel 
assigned  over  all  the  residue  of  the  lease  for  a  before-hand  payment  also 
to  Chauncey  Reynolds,  who  held  the  premises,  both  at  the  time  of  the 
deed  from  John  to  Samuel,  and  from  John  to  the  defendant.  This 
possession,  it  is  admitted  in  the  case,  continued  in  Chauncey  Reynolds, 
until  the  expiration  of  the  lease,  and  it  was  not  until  that  time  that  the 
defendant  obtained  possession.  The  actual  possession  therefore,  up  to 
that  period,  was  in  Chauncey  Reynolds,  on  the  behalf  of  the  lessor  of  the 
plaintiff ;  and  the  proviso  in  the  statute  32  Hen.  VIII.  ch.  9,  expressly 
authorises  the  purchase  of  such  rights  to  quiet  or  secure  the  title  of  the 
party  in  possession  ;  and  the  doctrine  of  maintenance  consequently  cannot 
be  applied  to  the  release.  For  the  same  reasons,  the  release  could  enure 
to  the  benefit  of  the  lessor  of  the  plaintiff ;  he  had  the  possession  of  the 
land,  and  even  though  that  possession  were  wrongful,  a  release  from  the 
rightful  owner  to  him  would  be  sufficient  to  vest  the  estate  in  him;  and 
as  he  had  that  release  registered,  and  it  was  the  first  registered  title  from 
Watkins,  it  was  according  to  the  statute  entitled  to  prevail  over  the  prior 
registered  deed  from  John  Major  to  the  defendant ;  that  deed  wanting,  to 
make  it  a  complete  title,  the  necessary  link  in  the  chain  of  registry,  which 
the  release  from  the  heir  at  law  of  William  Watkins  supplied.  Then  if 
the  effect  of  the  defendant's  prior  registered  deed  would  be  entirely  to 
destroy  the  lessor  of  the  plaintiff's  first  deed,  the  effect  of  this  release 
must  destroy  the  defendant's  deed,  and  the  possession  of  the  premises 
would  then  be  in  the  heir  of  Watkins,  so  as  to  prevent  the  law  of  main- 
tenance from  in  any  manner  affecting  his  title;  and  whatever  view  may 
be  taken  of  the  case,  under  these  circumstances  the  plaintiff's  title  must 
prevail. 

Blake,  for  the  defendant. — Whether  there  was  any  fraud  on  the  part 
of  the  defendant  in  acquiring  the  property,  is  not  a  proper  question  for 
consideration  in  this  case,  and  there  is  nothing  set  out  in, the  facts  sub- 
mitted to  the  court,  to  warrant  any  such  inference  against  him.  The 
case  presents  a  dry  question  of  law,  which,  on  the  grounds  of  want  of 
possession,  or  of  any  estate  in  the  releasee,  must  be  decided  in  favour  of 
the  defendant.  At  the  time  of  the  release  to  the  lessor  of  the  plaintiff, 
Arthur  Watkins  was  out  of  possession,  and  another  party  was  in  posses- 
sion, claiming  adversely  to  him,  for  a  period  of  more  than  a  year ;  and  if 
his  deed  had  therefore  assumed  to  convey  any  estate  in  the  land,  none 
such  could  have  passed,  as  the  deed  was  void ;  but  the  deed  was  merely 
a  release  of  his  right  in  the  land,  and  could  only  operate  upon  some  estate 
or  possession,  neither  of  which  the  lessor  of  the  plaintiff  had  at  the  time 
of  the  release. 

Robinson,  C.  J. — It  is  plain  on  the  case  stated,  that  John  Major, 
having  sold  and  conveyed  the  premises  in  question  to  Samuel  Major,  after- 
wards conveyed  them  to  another  person,  William  Reynolds,  who,  by  the 
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neglect  of  Samuel  Major  to  register  his  deed,  had  by  registering  his 
coaveyance  obtained  priority  under  the  provisions  of  our  registry  act,  so 
that  his  title  must  prevail  at  law.  Then  Samuel  Major,  upon  looking 
back  into  the  chain  of  title,  discovers  that  William  Watkins'  deed  to 
Henry  Major,  from  whom  John  Major  acquired  the  title,  has  never  been 
registered;  and,  in  order  to  fight  the  defendant,  William  Reynolds,  with 
his  own  weapons,  he  has  taken  a  deed  from  Arthur  Watkins,  the  heir  of 
Wilham  Watkins,  who  has  died  in  the  meantime,  and  having  registered 
this  conveyance,  his  heir,  the  lessor  of  the  plaintiff,  now  seeks  to  prevail 
against  William  Reynolds,  by  postponing  the  deed  given  by  William 
Watkins  in  his  lifetime  to  John  Major,  under  which  the  defendant, 
Reynolds,  claims.  It  cannot  be  denied,  that  when  Samuel  Major  took 
his  deed  from  Arthur  Watkins,  he  was  perfectly  aware  of  the  previous 
registered  deed  made  by  his  ancestor  to  John  Major  ;  for  in  fact  he  had 
himself  taken  a  conveyance  from  John  Major,  who  held  under  it;  and  on 
the  other  hand,  it  is  not  denied,  (for  it  was  fully  established  on  the  trial 
of  the  qui  tarn  action  against  William  Reynolds,  referred  to  in  the  case,) 
that  when  he  acquired  his  title  from  John  Major,  he  well  knew  that  John 
Major  had  before  made  a  deed  of  the  same  land  to  Samuel  Major. 

I  mention  this  fact  of  knowledge  of  the  previous  conveyances  on  both 
sides,  not  because  it  can  affect  the  question  of  title  in  a  court  of  law, 
but  for  the  purpose  of  shewing,  that  if  Samuel  Major,  or  rather  his  heir, 
could  by  the  use  which  he  is  endeavouring  to  make  of  the  provisions  of 
the  registration  act,  enable  himself  to  hold  the  estate  at  law,  he  is  doing 
nothing  which  should  lead  us  to  regard  his  case  with  prejudice,  for  he  is 
merely  endeavouring  to  seize  a  plank  in  the  shipwreck,  and  to  fortify  a 
title  acquired  by  a  bona  fide  purchase  before  any  interest  had  vested  in 
the  person  who  is  now  attempting  to  defeat  it. 

The  effect  of  the  registry  act,  in  giving  to  William  Reynolds'  deed- the 
preference  over  the  prior  conveyance  from  John  Major  to  Samuel  Major, 
cannot  be  disputed ;  and  if  the  heir  of  Samuel  Major  can  hold  the  estate, 
it  can  only  be  in  consequence  of  the  advantage  which  he  has  acquired  by 
registering  the  deed  subsequently  taken  from  Arthur  Watkins,  the  heir  of 
William  Watkins,  who  appeared  by  the  register  to  be  the  last  person  in 
whom  the  estate  was  vested  by  an  unbroken  chain  of  registered  con- 
veyances. 

The  question  then,  in  whom  the  estate  is  now  vested,  must  depend  on 
the  effect  of  that  conveyance  from  Arthur  Watkins  to  Samuel  Major ;  and 
to  determine  this,  we  must  consider  what  was  the  precise  state  of  things 
when  that  deed  was  made,  viz.,  on  the  14th  April,  1842.  Before  that 
time,  viz.,  on  the  8th  February,  1839,  John  Major,  regarding  himself 
then  as  owner  of  the  fee  under  his  deed  from  Henry  Major,  had  carved 
out  a  terra  of  four  years,  to  expire  on  the  loth  March,  1843,  and  granted 
it  to  Samuel  Major,  receiving  in  advance  the  whole  sum  to  be  paid  for 
the  four  years'  occupation.  This  term  Samuel  Major,  on  the  5th  April, 
1839,  assigned  to  Chauncey  Reynolds,  who  entered  upon  the  land,  and 
on  the  1 4th  April,  1842,  when  Arthur  Watkins  made  his  deed  to  Samuel 
Major,  was  in  actual  possession,  enjoying  his  term,  his  right  to  which  was 
not  disputed  :  not  holding  adversely  against  the  owner  of  the  fee,  nor 
claiming  anything  against  any  one  further  than  the  limited  interest  of 
which  he  was  rightfully  seised.    We  have  next  to  consider  that  the  deed 
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which  Arthur  Watkins  gave  to  Samuel  Major,  under  these  circumstancea, 
was  a  mere  deed  of  release  ;  not  granting,  bargaining  and  selling  the  estate, 
but  releasing  all  his  estate  and  interest  in  the  premises. 

Upon  these  facts  it  appeared  to  me  on  first  considering  the  case,  that 
a  question  might  arise,  whether  the  lessor  of  the  plaintiff,  as  the  heir  of 
Samuel  Major,  must  not  be  held  to  be  estopped  by  the  deed  which  his 
ancestor  took  from  John  Major,  from  maintaining  that  nothing  passed  by 
that  deed;  which  must  be  the  case,  if  the  conveyance  from  William 
Watkins  to  Henry  Major,  under  which  John  Major  claimed,  is  to  be 
regarded  as  fraudulent  and  void,  by  reason  of  the  prior  registry  of  the 
subsequent  conveyance;  in  other  words,  as  both  Samuel  Major  and 
William  Reynolds,  have  claimed  under  the  same  person,  John  Major,  and 
through  the  same  chain  of  title  to  him,  whether  they  and  their  privies  in 
blood  are  not  concluded  from  disputing  that  John  Major  was  at  any  time 
seised.  But  there  is  nothing  in  that ;  for  there  can  be  no  estoppel,  unless 
it  can  be  mutual ;  and  if  the  lessor  of  the  plaintiff  is  estopped  by  the 
deed  which  Samuel  Major  took  from  John  Major,  from  maintaining  that 
the  title  had  never  passed  out  of  William  Watkins,  or  rather  that  nothing 
passed  by  the  deed  from  John  Major  to  Samuel  Major,  so  also  must 
William  Reynolds,  as  privy  in  estate  with  John  Major,  be  estopped  by  the 
same  deed  from  denying  that  the  deed  from  John  Major  to  Samuel  Major 
did  in  fact  pass  what  it  assumed  to  pass.  But  if  William  Reynolds  could 
be  held  to  be  estopped,  that  would  make  an  end  of  the  case  ;  and  the 
express  provisions  of  the  registry  act  could  not  have  the  effect  which  it  is 
declared  they  shall  have.  In  all  cases  of  this  description  I  take  it  the 
doctrine  of  estoppel  is  out  of  the  question  ;  for  the  statute  says  that  the 
first  deed,  if  unregistered,  shall  be  held  fraudulent  and  void  as  against  the 
subsequent  registered  conveyance  ;  and  there  can  be  no  estoppel  against 
an  act  of  parliament.  There  can  therefore  be  no  impediment  of  this  kind, 
in  the  way  of  any  person,  claiming  under  the  registered  conveyance,  avail- 
ing himself  of  the  preference  of  title  which  the  registry  act  expressly  gives 
to  him. 

The  first  question  then  is,  was  Arthur  Watkins  in  a  position,  when 
he  made  his  deed  to  Samuel  Major,  to  convey  the  estate  to  him  or  to 
any  one — could  he  make  a  valid  conveyance  of  the  land  at  that  moment 
to  any  purchaser,  while  Chauncey  Reynolds  was  in  possession  ?  I  say, 
a  valid  conveyance  to  any  purchaser,  because  that  I  take  to  be  the  true 
question  under  the  registry  act,  and  not  whether  he  could  merely  relin- 
quish his  interest  by  way  of  release  to  Samuel  Major,  and  in  order  to 
confirm  his  title.  The  learned  counsel  for  the  lessor  of  the  plaintiff,  I 
observed  in  the  argument,  were  inclined  to  place  the  question  on  that 
footing,  contending  that  he  could  avail  himself  of  that  exception  in  the 
4th  clause  of  the  statute  32  Henry  VHI.,  ch.  9,  which  allows  a  person 
in  possession  to  buy  the  pretended  right  or  title  of  one  not  in  possession, 
in  order  to  confirm  his  estate  ;  but  it  will  be  seen,  I  think,  that  for 
reasons  which  I  will  presently  state,  this  case  will  not  bear  to  be  placed 
on  that  footing.  In  order  to  support  the  title  of  the  lessor  of  the  plain- 
tiff, it  is  necessary  to  make  it  appear  that  Arthur  Waktins,  on  the  14th 
April,  1842,  was  in  a  situation  to  sell  and  convey  this  land  to  any 
Stranger. 

On  the  part  of  the  defendant,  it  is  contended  that  he  was  not ;  for 
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that  the  actual  possession  then  held  by  Chauncy  Reynolds,  disabled  him 
under  the  principles  of  the  common  law,  and  more  clearly  under  the 
express  provisions  of  the  statute  of  32  Henry  VIII,  ch.  9,  against  the 
buying  and  selling  pretended  titles.  And  reference  was  made  to  the 
judgment  given  by  this  court  in  the  case  of  Major  qui  tam  vs.  Ueynolds, 
as  if  it  established  that  point  for  the  purpose  of  this  action.  The  court  did 
undoubtedly  determine  in  that  case,  that  under  the  facts  proved,  William 
Reynolds  had  not  incurred  the  penalty  of  the  statute  in  buying  from  John 
Major,  while  Chauncey  Reynolds  was  in  possession.  The  grounds  of  that 
opinion  were  fully  stated  at  the  time.  It  did  not  rest  solely  on  the  con- 
clusion that  the  possession  of  Chauncey  Reynolds  must,  under  the 
circumstances  as  they  stood  at  the  time  of  the  deed  being  made  by  John 
Major  to  William  Reynolds,  be  regarded  as  the  possession  of  John 
Major ;  but  if  it  had,  it  would  by  no  means  follow  that  for  the  purpose  of 
determining  the  question  now  before  us,  John  Major  must  be  regarded 
as  having  been  in  possession  through  Chauncey  Reynolds  as  his  tenant, 
at  the  time  Arthur  Watkins  made  his  deed  to  Samuel  Major,  so  as  to 
turn  the  right  of  Watkins  into  a  pretended  right  which  he  could  not 
legally  convey.  It  is  true,  that  the  possession  of  Chauncey  Reynolds 
was  still  continuing  when  Arthur  Watkins  made  his  deed ;  his  term  of 
four  years  was  yet  remaining ;  but  in  the  interval  that  has  since  elapsed, 
the  prior  registry  of  this  deed  of  Arthur  W^atkins  has  intervened,  and  has 
thrown  a  new  circumstance  into  the  case  which,  in  my  opinion,  wholly  alters 
the  position  of  the  parties.  In  what  I  am  now  stating,  I  am  treating  this 
deed  as  if  it  had  been  an  ordinary  deed  of  bargain  and  sale  to  a  pur- 
chaser for  a  valuable  consideration,  omitting  for  the  present  to  consider 
the  effect  of  it  when  viewed,  as  we  must  view  it,  in  its  true  light  as  a 
mere  release. 

If  it  had  been  a  deed  of  bargain  and  sale  to  a  purchaser,  then  it 
appears  to  me,  that  Arthur  Watkins  could  legally  have  made  such  a  deed, 
notwithstanding  the  possession  of  Chauncey  Reynolds ;  for  he  was  not  in 
possession  tortiously,  holding  out  the  true  owner:  he  was  merely  enjoying 
his  estate  for  years,  which  was  rightful ;  and  his  occupation  under  such  cir- 
cumstances could  not  have  the  effect  of  disseising  any  one.  It  would  be 
referred,  of  course,  to  his  true  title,  as  a  termor  bound  to  yield  up,  and  as  we 
must  suppose,  intending  to  yield  up  the  possession  to  the  true  owner,  who- 
ever he  might  be,  as  soon  as  his  term  should  expire.  The  real  reversioner 
could  surely  during  his  occupation,  sell  his  reversion,  without  violating  the 
statute  32  Henry  VIII.  When  we  were  deciding  the  question  in  the 
qui  tam  action,  the  express  enactment  of  the  registry  act  compelled  us  to 
look  upon  John  Major  as  the  owner  of  the  reversion  up  to  the  time  that 
his  deed  to  William  Reynolds  took  effect ;  because  the  registry  of  that 
deed  stamped  upon  the  prior  unregistered  deed  to  Samuel  Major  the 
character  of  a  fraudulent  and  void  conveyance :  that  was  the  effect  of  the 
registry  act,  which  we  could  not  alter,  however  honestly  the  first  con- 
veyance may  have  been  made,  and  however  dishonest  may  have  been 
the  last. 

But  now,  if  we  can  hold,  that  the  unregistered  deed  from  William 
Watkins  to  Henry  Major  must,  in  consequence  of  the  registry  of  the 
later  deed  from  his  heir  to  Samuel  Major,  be  treated  as  fraudulent  and 
void  under  the  registry  act,  then  we  must  regard  Arthur  Watkins  as  being 
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the  owner  of  the  reversion  on  the  14th  April,  1842,  and  not  John  Major; 
and  accordingly,  Chauncey  Reynolds  must  be  considered  as  occupying 
at  that  time,  under  Arthur  Watkins  as  owner  of  the  fee,  and  not  under 
John  Major,  who,  the  register  act  now  compels  us  to  say,  by  reason  of 
the  new  fact  that  has  occurred,  was  not,  in  point  ol  law,  the  true  owner  of 
the  fee :  his  deed  from  Henry  Major  being  given  under  a  title,  now 
ascertained  to  be  fraudulent  and  void,  and  consequently  incapable  of 
transmitting  a  right  to  any  one. 

I  consider  the  effect  of  the  registry  act  to  be,  that  the  deed  which  is 
defeated  by  its  provisions,  is  not  merelj'  to  be  looked  upon  as  fraudulent 
and  void,  after  the  registry  of  the  subsequent  conveyance,  having  been 
good  and  valid  before ;  but  that  it  must  be  taken  to  have  been  fraudulent 
and  void  from  the  beginning,  as  a  conveyance  intended  to  be  kept  secret, 
to  deceive  purchasers,  and  that  no  estate  ever  passed  by  it. 

Having  stated  my  opinion  in  this  case  to  be,  that  the  possession  of 
Chauncey  Reynolds  could  not,  under  the  circumstances,  disable  William 
Watkins,  if  he  were  living,  or  his  heir  after  his  death,  from  conveying  the 
estate  to  any  subsequent  purchaser,  I  think  it  right  to  add,  that  I  do 
not  at  present  understand  how  in  cases  generally,  under  the  registry  act, 
such  an  objection  could  be  permitted  to  prevail.  The  very  intention  of 
the  statute  is  to  compel  persons  to  register  their  deeds,  at  the  peril  of 
having  their  title  defeated  by  deeds  subsequently  made.  Now,  suppose 
that  A.  B.  conveys  to  C.  D.,  who  goes  into  possession,  but  never  registers 
his  deed  ;  and  that  he  afterwards  conveys  to  E.  F.,  who  does  register. 
How  is  the  statute  to  be  carried  into  effect  in  such  cases,  if  the  latter 
deed  must  be  treated  as  an  invalid  conveyance  under  the  statutes  of 
maintenance,  by  reason  of  C.  D.  being  in  possession,  claiming  the  fee  ? 
The  intention  of  those  statutes,  and  of  the  principle  of  the  common  law, 
of  which  they  are  in  affirmance,  is  that  the  real  owner  of  the  estate  must 
bring  his  action  himself,  and  dispossess  the  occupant,  and  not  sell  his 
right  of  action  to  another.  But  in  the  supposed  case,  A.  B.  could  bring 
no  such  action  himself — his  deed  would  estop  him  ;  and  besides,  the  fee 
is,  in  truth,  for  the  time  in  C.  D. ;  it  is  only  the  registry  of  the  subse- 
quent deed,  which,  under  the  statute,  changes  the  state  of  things,  and 
renders  C.  D.  liable  to  be  dispossessed.  But  the  deed  cannot  be  regis- 
tered until  it  has  been  made ;  and  if,  when  made,  it  were  to  be  held  void 
under  the  statutes  of  maintenance,  the  first  grantee  would  still  hold 
possession  under  his  fraudulent  deed ;  and  the  provision  of  the  registry 
act  would  fail  of  its  effect. 

I  do  not,  for  the  reasons  which  I  have  stated,  consider  that  there  was  any 
difficulty  in  the  way  of  William  Watkins,  or  his  heir,  making  a  subsequent 
sale  and  conveyance,  which  being  first  registered,  must  have  effect  at  law. 
On  the  other  point  of  the  case,  that  the  subsequent  deed  which  was  made 
to  Samuel  Major,  is  only  a  release,  and  cannot  operate  to  pass  an  estate 
for  want  of  a  previous  interest  or  estate  in  the  releasee,  I  do  not  see 
clearly  that  the  plaintiff's  case  can  be  relieved  from  that  difficulty ;  for  it 
is,  in  truth,  but  a  release  or  quit  claim  in  the  strictest  sense  of  the  word. 
If  the  possession  of  Chauncey  Reynolds  can  be  considered  as  being  a 
possession  in  privity  with  Samuel  Major,  at  the  time  of  the  release  being 
made,  that  would  suffice.  After  it  was  made  and  registered,  then  to  be 
sure  it  had  the  effect  of  determining  the  deed  from  William  Watkins  to 
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Henry  Major  to  have  been  fraudulent  and  void ;  and  cutting  off  that 
chain  of  title,  of  course,  all  that  depended  upon  it  fell  necessarily  to 
the  ground  ;  and  we  cannot,  I  think,  any  longer  look  upon  the  pos- 
session of  Chauncey  Reynolds,  as  having  been  in  privity  with  John  Major, 
as  the  true  owner  of  the  reversion.  But  that  would  not  establish  that  at 
any  moment  previous  to  the  making  of  the  deed  by  Arthur  Watkins, 
Samuel  Major  could  be  looked  upon  as  the  ow^ner  of  the  fee,  and  in 
possession  through  his  tenant,  Chauncey  Reynolds.  On  the  contrary,  we 
must  take  the  consequence  of  the  non-registry  of  the  deed  to  Henry 
Major  to  be,  that  William  Watkins  continued  seised,  notwithstanding 
the  fraudulent  and  void  deed  to  Henry  Major ;  and  was  therefore  in  a 
condition  to  convey  the  fee,  as  his  heir  did  by  the  subsequent  deed.  If, 
then,  the  possession  of  Chauncey  Reynolds  could  accrue  to  the  benefit  of 
au}^  one  as  being  the  owner  over  him,  it  could  only  in  contemplation  of 
law  have  accrued  to  the  benefit  of  the  heir  of  Watkins,  and  not  of  Samuel 
Major,  whose  interest  falls  to  the  ground  with  the  deed  to  Henry  Watkins. 

But  there  is  a  point  of  view  in  which  this  case  must  be  looked  at 
which  puts  an  end  to  all  doubt,  that  whatever  relief  the  lessor  of  the 
plaintiff  may  procure  in  equity,  he  cannot  prevail  in  law.  It  did  not 
occur  to  me  during  the  argument  of  the  case,  and  if  it  was  urged  at  the 
bar  I  did  not  apprehend  it,  but  on  considering  the  second  clause  of  our 
registry  act,  it  seems  to  me  plain  that  the  deed  of  14th  April,  1842,  to 
the  lessor  of  the  plaintiff,  is  not  such  a  deed  that  its  prior  registry  can 
give  it  preference  to  an  older  conveyance.  The  statute  provides  only, 
that  the  first  deed  being  unregistered,  shall  be  adjudged  fraudulent  and 
void  against  ar/y  suh.^equent  purchaser  or  mortagee  for  valuable  consideration. 

Now  the  heir  of  Samuel  Major,  taking  this  mere  release  upon  a  nominal 
consideration,  in  confirmation  of  his  father's  purchase,  cannot  be  held  to 
be  a  subsequent  purchaser  for  a  valuable  consideration^  and  entitled  on 
that  ground  to  prevail  under  the  statute. 

The  registry  act  has  for  its  object  the  protecting  bona  fide  purchasers 
for  valuable  consideration,  under  subsequent  deeds,  against  prior  unregis- 
tered conveyances  ;  which  the  act  enables  them  to  treat,  on  account  of 
their  supposed  secrecy,  as  being  fraudulent  and  void.  It  does  indeed  seem 
to  be  an  unfortunate  perversion  of  that  intention,  that  the  statute  should 
have  the  effect,  so  far  as  the  courts  of  law  are  concerned,  of  protecting  and 
aiding  persons  in  the  commission  of  fraud,  by  enabling  them  to  purchase, 
in  the  face  of  prior  conveyances  of  which  they  have  full  knowledge,  and  to 
make  use  of  the  provisions  of  the  statute  in  accomplishing  their  fraud. 
That,  we  have  reason  to  apprehend,  has  been  the  case  in  regard  to  the 
sale  made  by  John  Major  to  William  Reynolds,  after  he  had  already 
conveyed  the  estate  to  Samuel  Major ;  and  it  is  in  consequence  of  the 
necessity  which  courts  of  law  have  held  themselves  to  be  under  of  disre- 
garding the  fact  of  notice  of  the  unregistered  deed. 

But  in  respect  to  the  position  of  this  lessor  of  the  plaintiff,  we  cannot 
help  seeing  that  he,  or  rather  his  ancestor,  is  a  purchaser,  not  under 
a  subsequent  deed  given  by  Arthur  Watkins,  but  under  the  very  deed 
which  he  is  trying  to  set  aside.  It  comes  therefore  neither  within  the 
letter  nor  the  spirit  of  the  act. 

Judgment  for  defendant. 
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Beasley  qui  tam  v.  Cahill. 

The  statute  32  Hen.  VIII.  ch.  9,  against  buying  disputed  titles,  is  in  force  in 
Upper  Canada. 

Where  in  an  action  on  this  statute,  a  verdict  was  taken  upon  four  counts  of  the 
declaration  for  the  plaintiflF,  and  the  defendant  moved  to  arrest  the  judgment, 
on  the  ground  that  some  of  the  counts  were  bad,  the  court  allowed  the  plaintiflT 
to  enter  the  verdict  upon  one  count  of  the  declaration,  abandoning  the  rest. 

In  an  action  on  the  statute  against  the  buyer  of  a  disputed  title,  the  declaration 
will  be  bad  m  arrest  of  judgment,  if  it  does  not  allege  that  the  buyer  knew 
that  neither  the  seller  nor  any  of  his  ancestors,  nor  any  person  by  whom  the 
seller  claimed  the  estate,  had  been  in  possession,  &c.,  or  received  the  rents, 
&c.,  one  whole  year  next  before  the  bargain  made. 

Qui  tam  action  on  the  statute  32  Hen.  VIII.  ch.  9,  against  the  buyer 
of  a  pretended  title.  The  declaration  contained  six  counts,  and  the 
defendant  pleaded  not  guilty  to  all.  The  cause  was  tried  at  the  Gore 
District  autumn  assizes,  in  1843,  before  the  honourable  Mr.  Justice 
Macaulay,  and  a  verdict  rendered  for  the  plaintiff  for  lOOOZ.,  which  the 
plaintiff  had  entered  specially  on  the  1st,  2nd,  3rd,  and  5th  counts  of  the 
declaration. 

J.  Hilly ard  Cameron,  for  the  defendant,  in  Hilary  Term,  1843,  obtained 
a  rule  nisi  to  arrest  the  judgment,  on  various  defects  which  he  alleged 
existed  in  the  counts  on  which  the  verdict  was  taken,  and  after  this  rule 
had  been  enlarged. 

The  Attorney  General,  for  the  plaintiff,  obtained  a  rule  nisi  to  enter 
the  verdict  on  the  first  count  only,  admitting  that  the  verdict  could  not 
be  sustained  on  the  other  counts  on  which  it  was  taken  at  the  trial. 
Against  this  rule, 

Sherwood,  Solicitor  General,  shewed  cause,  and  contended  that  by 
asking  at  the  trial  to  have  the  verdict  entered  upon  certain  counts  of  the 
declaration,  the  plaintiff  had  made  his  election,  by  which  he  was  bound 
to  abide,  and  that  the  court  could  not  grant  him  any  indulgence,  as  it 
was  a  penal  action.    He  cited  HoUoway  q.  t.  v.  Bennett(a). 

The  Attorney  General,  in  reply,  urged  that  he  was  not  asking  the 
court  to  apply  the  verdict  to  any  count  upon  which  he  was  not  allowed 
to  recover  at  the  trial,  but  merely  to  confine  his  verdict  to  one  of  the 
counts  upon  which  he  did  expressly  recover,  and  elect  to  have  the  verdict 
entered,  relinquishing  his  claim  to  any  penalty  on  the  other  counts,  the 
sufficiency  of  which  was  called  in  question ;  and  as  to  the  action  being 
for  a  penalty,  he  denied  that  any  such  rigid  rule  had  been  established  as 
compelled  him  for  that  reason  to  retain  his  verdict  upon  all  the  counts  on 
which  he  had  recovered. 

Robinson,  C.  J. — We  are  of  opinion  that  we  ought  not  to  refuse  the 
plaintiff's  application  to  enter  his  verdict  on  the  first  count  only.  It  can 
work  no  possible  injustice.  The  jury  must  be  presumed  to  have  found 
on  each  count,  without  reference  to  the  others,  and  to  have  been  satisfied 
that  there  was  evidence  to  shew  a  claim  to  a  penalty  under  the  first 
count,  without  reference  to  any  statement  contained  in  the  subsequent 
counts.  Then  as  the  penalty  is  incurred  separately  on  each  count,  the 
amount  is  not  affected  by  the  finding  on  the  others. 


(a)  3  T.  R.  448. 
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It  is  fully  admitted,  that  in  ordinary  actions,  such  a  motion  as  is  made 
here  would  be  allowed ;  and  a  difference  is  insisted  upon,  merely  on  the 
ground  that  this  is  a  proceeding  of  a  criminal  nature,  to  punish  a  party 
by  a  penalty  on  convicting  him  of  an  offence.  But  if  it  were  in  truth  a 
conviction  on  an  indictment  containing  several  counts,  all  charging  the 
most  serious  offences,  even  felonies,  it  was  a  clear  principle  of  the  criminal 
law,  nt-ver  questioned  till  lately,  that  on  a  general  verdict,  judgment  would 
not  be  arrested,  because  the  indictment  contained  some  bad  counts,  so 
long  as  there  was  one  good  count  to  which  the  evidence  applied.  It 
would  be  strange  then,  if  a  distinction  should  be  made  between  this  civil 
action  and  others,  that  it  is  penal  in  its  nature,  when  if  it  were  in  form  and 
substance  a  criminal  prosecution  of  the  gravest  character,  no  application 
of  the  kind  would  be  necessary,  because  the  conviction  would  be  upheld 
without  it ;  such,  at  least,  was  the  footing  on  which  the  law  was  under- 
stood to  rest  until  a  very  recent  period. 

HoUoway  qui  tam  v.  Bennett,  is  not  applicable  to  this  case,  because 
there  the  plaintiff  after  the  trial  wished  to  shift  his  verdict  to  a  different 
count  from  that  which  he  had  elected  at  the  trial ;  or,  in  other  words,  to 
apply  it  to  a  count  on  which  the  jury  had  not  found  a  verdict  at  the  trial. 
The  reasons  which  the  court  gave  for  not  acceding  to  the  motion  (and 
their  refusal  even  then  was  not  without  hesitation)  applied  to  the  case 
before  them,  but  do  not  apply  to  the  present. 

What  is  desired  here  is  nothing  more  than  what  was  done  in  an  action 
for  a  penalty,  in  the  case  of  Hardy  v.  Cathcart,(a)  where  the  Jury  found 
a  verdict  for  the  plaintiff  on  several  counts  for  different  penalties,  and  on 
objections  being  raised  to  one  count,  on  which  he  had  recovered,  the 
plaintiff  was  allowed  to  abandon  that  count,  and  to  enter  his  judgment 
on  the  others,  the  court  making  it  apart  of  the  rule,  that  a  remittitur 
should  be  entered  as  to  the  debt  found  on  the  count  so  abandoned ;  and 
the  case  of  Henly  v.  the  Corporation  of  Lyme  Regis,(6)  is  also  strongly 
in  point. 

This  is  not  compounding  a  penal  action,  nor  giving  up  a  penalty  in 
which  the  Crown  has  an  interest  as  well  as  the  party  suing.  It  is  only 
applying  the  one  penalty  which  the  jury  has  given  to  a  count  supported 
by  the  evidence,  as  the  jury  has  found,  and  which  count  calls  for  the 
penalty  given  to  the  full  amount.  In  fact,  it  is  only  an  application  to 
enter  a  remittur  as  to  all  but  this  one  count. 

Rule  absolute  to  enter  the  verdict  upon  the  first  count. 


The  plaintiff  having  by  his  rule  thus  confined  his  verdict  to  the  first 
count  of  the  declaration,  it  appeared  that  the  cause  of  action  was  stated 
therein  as  follows :  that  one  Sarah  Springer,  pretending  right  in  certain 
messuages,  lands,  tenements,  and  premises,  with  the  appurtenances,  in 
the  township  of  Barton,  in  the  district  of  Gore,  being  lots  Nos.  19  and  20, 
in  the  4th  concession,  or  5th  range  of  the  said  township,  on  the  25th  Sep- 
tember, 1840,  at  Barton  aforesaid,  did  unlawfully  bargain  and  sell  to  the 
defendant  her  said  right  to  the  said  messuages,  &c. ;  whereas  neither  the 


(a)  5  Taunt.  2. 

2t 


ib)  6  Bing.  100. 
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said  Sarah,  nor  any  of  her  ancestors,  nor  any  person  through  whom  she 
then  claimed  the  said  messuages,  lands,  tenements,  and  premises,  with 
the  appurtenances,  had  been  in  possession  of  the  same,  nor  of  the  rever- 
sion or  remainder  thereof,  nor  taken  the  rents  and  profits  thereof,  by  the 
space  of  one  whole  year  next  before  the  said  bargain  made.  And 
whereas,  the  said  right  of  the  said  Sarah  was  a  pretended  right,  contrary 
to  the  statute,  and  the  said  defendant  then  and  there  well  knew  the 
same,  to  wit,  at  Barton  aforesaid ;  yet  the  defendant  so  knowing  the 
said  right  of  the  said  Sarah  to  be  a  pretended  right  against  the  aforesaid 
statute,  not  regarding  the  statute  nor  the  penalty  therein  contained,  did, 
on  the  day  and  year  aforesaid,  at  Barton  aforesaid,  contrary  to  the 
said  statute,  buy  and  take  of  the  said  Sarah  her  pretended  right  to  the 
said  messuages,  lands,  tenements,  and  premises,  with  the  appurtenances, 
then  and  there  being  of  a  large  value,  to  wit,  of  the  value  of  £2000,  by 
reason  whereof  and  by  force  of  the  statute,  an  action  hath  accrued  to  the 
plaintiff,  who  sues  as  aforesaid,  to  obtain  and  have  from  the  defendant,  for 
Queen  and  himself,  £2000,  the  value  of  the  said  messuages,  &c. 

Boulton,  Q.  C. — Shewed  cause  against  arresting  the  judgment  on  this 
count.  The  principal  objection  intended  to  be  urged  against  this  count, 
arises  from  the  supposition  that  the  32  Henry  VIII.,  ch.  9,  on  which  the 
action  is  brought,  is  not  in  force  in  this  Province.  But  that  statute  has 
been  frequently  acted  upon  in  this  Province  ;  and  though  actions  brought 
upon  it  have,  on  many  occasions,  been  before  the  court,  in  no  case  has 
the  court  intimated  any  opinion  that  the  act  does  not  prevail  here.  It  is 
true,  that  its  provisions  were  intended  for  a  very  different  state  of  society 
from  any  that  prevails  among  us,  and  were  to  restrain  the  wealthy  and 
powerful  from  tyrannizing  over  the  weak  and  defenceless.  But  its  ope- 
ration in  this  country  has  been  found  rather  beneficial  than  otherwise, 
and  has  had  a  salutary  effect  in  many  instances  in  restraining  parties 
from  making  use  of  deeds  which  they  improperly  obtained  from  persons 
pretending  interest  in  land,  which  have  served  only  to  disquiet  and  disturb 
titles,  which  would  have  been  otherwise  unmolested.  If  the  statute 
should  be  considered  in  force,  and  on  that  point  there  can  be  little,  if 
any,  doubt,  then  there  appears  to  be  nothing  wanting  in  this  count  to 
shew  a  good  cause  of  action  in  the  plaintiff.  The  right  of  Sarah  Springer 
in  the  premises  in  question,  is  alleged  to  be  a  pretended  right  against  the 
statute  :  the  exception  as  to  possession  by  her  or  her  ancestors  is  ex- 
pressly negatived,  and  the  knowledge  of  the  defendant  is  shewn.  What 
more  can  be  required  than  this  after  verdict  ?  This  is  no  case  of  a 
special  demurrer  :  it  is  a  motion  in  arrest  of  judgment,  and  every  thing 
must  be  intended  in  favour  of  the  declaration  to  support  the  finding  of 
the  jury  upon  it,  and  every  ingredient  necessary  to  the  committing  of  a 
complete  offence  under  the  statute,  must  have  been  found  by  the  jury 
before  they  could  give  any  damages  against  the  defendant. 

Sherwood,  Solicitor- General,  and  J.  Hillyard  Cameron,  for  the  defen- 
dant. The  question  as  to  the  statute  being  in  force  in  Upper  Canada, 
has  never  yet  come  up  expressly  before  the  court  ;  and  the  many  instances 
of  actions  having  been  brought  upon  it  that  might  be  cited  on  the  other 
side,  can  have  no  effect  on  the  result  of  that  question,  as  it  never  has 
been  directly  in  judgment.  It  is  true,  that  the  law  of  England  has  been 
introduced  into  this  province  as  the  rule  of  decision  in  all  questions 
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relating  to  property  and  civil  rights ;  but,  notwithstanding  that  general 
provision,  which  has  no  exception  in  the  statute  enacting  it  but  in  refer- 
ence to  the  poor  and  bankrupt  laws,  this  court  has,  in  more  instances  than 
one,  decided  that  particular  statutes,  which  would  certainly  have  come 
within  the  words  of  the  general  provision,  have  no  validity  in  this  pro- 
vince, as  being  acts  of  mere  local  expediency,  or  not  applicable  to  the 
circumstances  of  this  country,  and  it  would  certainly  seem,  upon  the 
reason  of  the  thing,  and  the  causes  that  gave  rise  to  the  passing  of  the 
statute  against  buying  disputed  titles,  that  it  might  properly  be  classed 
among  those  statutes  that  the  court  ought  to  consider  not  applicable  to 
the  circumstances  of  the  colony,(a).  But  in  this  case  it  is  not  necessary 
to  press  this  point  particularly  upon  the  court,  as  there  can  be  no  doubt 
that  the  judgment  must  be  arrested  on  defects  appearing  in  the  count, 
altogether  independent  of  any  question  of  the  statute  being  in  force  here. 
It  is  a  principle  in  reference  to  the  statement  of  a  cause  of  action  in  a 
declaration,  that  a  verdict  will  cure  a  title  defectively  stated,  but  never 
can  cure  a  defective  title  ;  and  this  case  is  one  of  the  latter  description. 
The  statute  against  buying  disputed  titles,  requires  that  the  buyer  should 
know  that  the  seller,  or  those  under  whom  he  claims,  have  not  been  in 
possession  of  the  land  for  a  year  next  before  the  bargain  made.  That 
allegation  of  knowledge  is  a  necessary  part  of  the  statement  of  the  plain- 
tiff's cause  of  action,  and  it  is  omitted  in  this  declaration ;  and  there  is 
nothing  that  is  equivalent  to  it  stated  to  supply  the  deficiency.  Such 
statement  of  knowledge  is  not  necessary,  perhaps,  in  an  action  against 
the  seller,  but  only  because  he  must  necessarily  have  the  knowledge  of  his 
possession ;  but  the  same  knowledge  may  not  be  in  the  buyer,  and  there- 
fore the  statute  requires  that  it  should  be  alleged  and  proved.  The 
declaration  is  also  deficient  in  another  point :  it  does  not  state  that 
Sarah  Springer  sold  the  lands,  but  only  her  interest  in  the  land  ;  and  yet 
the  whole  value  of  the  land  is  claimed  as  the  penalty,  which  hardly  seems 
consistent  with  the  statute. 

Robinson,  C.  J. — The  defendant  has  moved  to  arrest  the  judgment  upon 
grounds  which  the  rule  obtained  by  the  plaintiff  to  enter  the  verdict  on  the 
first  count  has  not  removed,  for  they  extend  to  the  whole  action.  It  is  con- 
tended that  the  statute  of  maintenance  32  Hen.  VIII.  ch.  9,  is  an  obsolete 
statute,  not  acted  upon  in  England,  and  which  may  be  regarded  as  not 
being  in  force  there ;  and  that  even  if  in  force  there,  it  is  not  on  that 
account  in  force  here,  being  a  statute  founded  on  a  state  of  things  which 
never  did  and  never  can  prevail  in  this  country,  and  consequently  not 
part  of  the  statute  law  of  England  which  we  can  be  considered  to  have 
adopted.  The  case  of  The  Attorney -General  v.  Stewart,(a)  has  been 
cited  in  support  of  this  position. 

This  statute,  however,  it  has  been  fiequently  held,  is  but  in  affirmance 
of  the  common  law,  so  far  as  its  provisions  disable  persons  who  are  not 
possessed  from  conveying  their  estate  ;  and  in  making  the  buying  and 
selling  under  such  circumstances  an  offence,  and  annexing  a  penalty  to  it, 
it  constitutes  part  of  the  criminal  law  of  England  which  we  have  adopted 
by  an  express  statute,  introducing  it  as  it  stood  in  England  on  the  17th 
September,  1792,  and  we  can  scarcely  admit  it  to  be  a  question  now, 


(a)  Attorney  General  v.  Stewart,  2  Mer.  144. 
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whether  this  statute,  32  Hen.  VIII.  ch.  9,  against  the  buying  and  selling 
pretended  titles,  conies  within  the  terms  of  a  statute  adopting  the  criminal 
law  of  {England,  after  it  has  for  a  long  series  of  years,  and  in  repeated 
instances,  been  recognized  by  our  predecessors  and  ourselves  as  part  of 
the  law  of  Canada.  Many  informations  have  been  filed  under  it,  and 
verdicts  recovered,  which  have  come  under  the  consideration  of  the  court 
upon  motions  for  new  trials  and  in  arrest  of  judgment ;  and  though  of  late 
years  at  least  the  application  of  the  statute  has  not  been  questioned,  so 
that  the  court  has  not  been  called  upon  to  pronounce  any  judgment  upon 
that  point,  yet  we  must  assume  that  the  court,  while  they  were  dealing 
with  these  questions,  had  conceded  the  statute  to  be  clearly  in  force,  for 
they  never  would  have  allowed  proceedings  of  a  criminal  nature  to  go  on, 
if  in  their  opinion  all  foundation  for  them  was  wanting. 

As  to  the  ground  of  the  statute  being  obsolete  in  England.  We  cer- 
tainly do  not  find  traces  of  its  being  acted  upon  in  very  modern  times  ;  so 
far  as  regards  the  penalties  imposed  by  it,  the  statute  seems  to  have  been 
allowed  to  slumber  for  at  least  a  century,  though  its  provisions  are  not 
unfrequently  alluded  to  in  recent  cases  as  affecting  the  validity  of  con- 
veyances made  contrary  to  them.  There  is  indeed  in  the  7th  vol.  of 
Wentworth's  Pleadings  (134),  a  form  given  of  an  information  under  the 
statute,  copied  from  a  draft  made  by  an  eminent  special  pleader,  which  is 
signed  by  him,  and  would  seem  to  have  been  used  at  the  time  of  its  date, 
Michaelmas  Term,  28  Geo.  III. 

It  seems  rather  singular  that  the  statute  should  have  lain  so  long  a 
dead  letter  in  England.  There  is  nothing  assigned  in  the  preamble  as  a 
reason  for  its  passing,  which  would  not  be  sufficient  in  all  times.  The 
still  earlier  statutes  connected  with  this  subject,  and  the  commentators  on 
those  statutes,  do  certainly  assign  a  reason  for  such  proceedings,  which  it 
must  be  admitted  has  but  little  application  now  in  any  country,  namely, 
that  persons  who  had  claims,  real  or  pretended,  to  lands  of  which  others 
were  in  possession,  were  in  the  habit  of  selling  their  claims  to  great  and 
rich  men,  against  whom  the  king's  poorer  subjects  "dare  not  pursue,"  or 
had  at  least  small  chance  of  pursuing  with  success.  I  believe  there  are 
few  persons  having  much  experience  in  the  administration  of  justice,  who 
do  not  feel,  that  in  the  present  altered  condition  of  society,  rank  and 
wealth  give  no  particular  advantage  in  urging  a  doubtful  claim.  The 
advantage  is  perhaps  rather  the  other  way;  and  an  advocate  in  our  courts 
can  have  little  difficulty  in  persuading  himself  that  he  stands  on  the  most 
favourable  ground,  when  he  can  with  truth  appeal  to  the  compassion  and 
sympathy  of  a  jury,  on  account  of  the  poverty  of  his  client,  and  his  humble 
station.  Still  there  are  reasons  of  another  kind,  which  apply  strongly  in 
favour  of  some  such  prohibitions  as  those  which  are  contained  in  this 
statute.  It  must  in  any  state  of  society  be  a  great  evil,  that  persons 
should  be  encouraged  by  impunity  to  buy  up  law  suits  It  must  be 
unfavourable  to  the  peace  of  society,  and  the  practices  to  which  it  would 
give  rise  could  not  but  be  prejudicial  to  the  administration  of  justice. 
There  are  not  a  few  people  in  the  world,  who  are  found  willing  to  sell  for 
a  small  consideration  to  others  a  pretended  claim,  which  many  considera- 
tions of  justice  or  gratitude  would  make  them  ashamed  to  advance  openly 
in  their  own  name.  And  besides,  in  those  countries  which  have  the  sys- 
tem of  registering  titles  to  lands,  there  is  an  obvious  evil  which  must 
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arise  from  such  a  practice  as  the  32  Hen.  VIII.  is  calculated  to  prevent. 
When  a  man  pretends  a  claim  to  an  estate  of  which  another  is  in  open 
visible  possession,  he  should  be  made  to  pursue  the  claim  in  his  own 
person  if  he  intends  to  advance  it  at  all ;  for  then  if  he  prevails  over  the 
other,  and  establishes  his  claim,  the  possession  is  changed,  and  the  other 
is  at  least  not  injured  or  annoyed  by  the  setting  up  a  mere  pretended 
and  imaginary  right.  If  instead  of  being  compelled  to  fight  the  battle 
himself,  he  is  allowed  with  impunity  to  assign  his  interest,  and  make  a 
deed  to  a  stranger  of  the  estate  which  another  man  is  in  open  possession 
of,  reaping  the  benefits,  then  this  deed  is  in  the  common  course  of  things 
recorded  in  the  county  registry,  where  it  may  mislead  others,  supposing 
the  deed  to  be  made  on  a  mere  pretended  right ;  and  it  is  a  grievance  to 
the  real  owner  of  the  estate,  that  such  a  deed  should  be  placed  on  record ; 
for  it  forms  an  apparent  blot  in  his  title,  and  may  seriously  prejudice  the 
value  of  his  estate,  if  he  should  offer  it  for  sale.  The  honest  and  more 
expedient  course  undoubtedly  is,  that  there  should  be  no  trafficking  in 
law  suits,  and  that  no  man  should  affect  to  sell  an  estate,  of  which  he 
has  not  the  actual  seisin,  for  in  reality  whenever  he  does  so,  he  presumes 
to  sell  what  he  has  not  got;  that  is,  the  right  and  power  to  take  immediate 
possession. 

Sound  policy  is  in  favour  of  the  principles  of  this  statute,  which  is 
intended  to  restrain  persons  by  the  fear  of  punishment  from  attempting 
to  do  what  the  common  law  itself  disables  them  from  doing  eflTectually. 
Whether  the  particular  provisions  of  the  statute  are  those  best  calculated 
to  attain  the  object,  and  the  least  objectionable  under  present  circum- 
stances, is  another  question,  and  one  which  the  court  is  under  no  neces- 
sity of  considering.  Having  determined  then,  that  we  are  bound  to 
execute  the  provisions  of  this  statute,  and  having  allowed  the  plaintiff 
to  enter  his  verdict  on  the  first  count  of  the  declaration,  we  have  to  con- 
sider the  motion  to  arrest  the  judgment,  as  referring  to  that  count  alone. 

Upon  the  argument  one  objection  has  been  raised,  which  it  does  not 
appear  to  me  holds.  The  defendant  is  charged  with  buying  the  par- 
ticular right  of  Sarah  Springer  in  certain  messuagesi^  contrary  to  the  statute. 
It  is  not  stated  more  particularly  what  that  pretended  right  was,  whether 
Sarah  Springer  sold  the  whole  land,  or  a  certain  interest  in  it,  less  than 
the  whole,  or  all  her  interest  without  specifying  what  her  interest  was, 
which  last  she  might  do,  except  for  the  prohibition  of  the  statute.  Then 
it  is  averred  that  the  messuages,  lands,  tenements,  hereditaments,  &c., 
were  of  the  value  of  £2000,  and  the  plaintiff  claims  that  value  as  the 
penalty.  Now  I  take  it,  that  to  be  consistent  with  the  statute,  we 
cannot  hold  the  plaintiff  bound  to  state  that  the  defendant  purchased 
the  whole  estate  in  the  land  or  a  specific  interest  in  it,  because  for  all 
we  can  know  from  inspecting  the  records,  and  we  can  look  no  further 
upon  this  motion  to  arrest  the  judgment,  the  conveyance  may  in  fact  have 
been  of  "  Sarah  Springer  s  right,"  as  the  declaration  alleges,  without 
specifying  what  that  right  was ;  and  in  such  a  case  the  express  words  of 
the  statute  impose  upon  the  buyer  and  the  seller,  as  a  penalty,  the  value 
of  the  land  so  bought  or  taken,  which,  I  take  it,  must  mean  the  value  of 
the  estate  respecting  which  such  illegal  conveyance  has  been  made.  It 
cannot  mean  the  value  of  the  seller's  actual  interest  in  the  land,  because 
then  if  the  seller  assigns  "  all  his  interest"  in  the  lands  when  he  has  no 
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interest,  he  would  forfeit  nothing  ;  which  clearly  is  not  what  the  statute 
means,(a).  But  it  is  my  opinion,  that  the  first  count  of  this  declaration 
cannot  be  upheld  against  the  other  objection  which  has  been  urged, 
namely,  that  it  does  not  charge  that  the  defendant,  when  he  bought, 
knew  that  Sarah  Springer,  when  she  sold  him  her  pretended  right, 
"had  not  been  in  possession  of  the  lands,  or  taken  the  rents  or 
"  profits  for  one  whole  year  next  before  the  bargain  made."  That  guilty 
knowledge  is  made  by  the  statute  a  neccvssary  ingredient  in  tbe  offence, 
in  an  action  against  the  buyer,  which  this  is.  "  No  person,"  the  statute 
says,  "  shall  bargain,  buy  or  sell  any  pretended  right  to  any  lands, 
*'  &c.,  except  such  person  which  shall  so  bargain  and  sell  the  same, 
"  or  his  ancestors,  &c.,  have  been  in  possession  of  the  same,  or  taken  the 
"  rents  or  profits  for  one  whole  year  next  before  the  said  bargain,  &c;  upon 
"  pain  that  the  seller  shall  forfeit  the  value  of  the  lands  so  bargained,  &c., 
"  contrary  to  the  act."  With  regard  to  him,  that  is,  the  seller,  there  is 
nothing  said  in  the  act  about  his  knowing  that  he  had  not  been  a  year  in 
possession,  &c.,  before  the  bargain  and  sale,  because  in  the  nature  of  things 
he  must  have  known  it.  But  when  the  statute  proceeds,  as  it  does  in 
the  next  sentence,  to  treat  of  the  person  buying,  it  says,  "  and  the  buyer 
"  and  taker  thereof,  knowing  the  same,  to  forfeit  also  the  value  of  the 
"  said  lands,  so  bought  or  taken,  as  is  above  said."  Nothing,  then,  can 
be  clearer  than  that  the  statute  requires  that  the  buyer  (before  he  can  be 
guilty  of  an  offence),  must  know  that  the  seller  of  the  pretended  title  had 
not  been  a  year  in  possession  ;  and  so  it  has  been  adjudged. (Z>)  The 
most  extensive  discussion,  I  believe,  of  the  provisions  and  effect  of  the 
statute  is  to  be  found  in  the  case  of  Partridge  v.  Strange  and  another, (c) 
and  it  is  the  more  worthy  of  attention  from  its  being  so  near  the 
time  of  its  passing.  There  the  court  held  that  if  a  person  ha^^ng  a 
perfect  title,  but  being  at  the  time  out  of  possession,  presume  to  convey, 
he  comes  within  the  statute,  and  the  buyer  also;  though  the  statute  cer- 
tainly speaks  only  of  those  who  buy  or  sell  any  pretended  right  or  title. 
They  found  this  construction  upon  the  principle  that  the  fact  of  dispos- 
session has  turned  his  right  which  before  was  perfect,  both  as  regards  the 
title  and  the  possession,  into  a  pretended  right,  and  so  brings  the  case 
within  this  provision.  This  has  rather  the  appearance  of  extending  the 
enactment  by  construction,  contrary  to  the  principles  which  govern  in  the 
construction  of  penal  laws  ;  but  the  court,  no  doubt,  knew  well  that  the 
statute  was  intended  to  take  in  such  cases,  and  it  is  evident  that  if  it  did 
not  it  would  be  in  a  great  measure  nugatory.  The  construction  shews 
that  the  being  out  of  possession  is  really  the  most  material  feature  in  all 
cases  under  the  act,  since  that  may  bring  the  buyer  of  a  good  title  under 
the  penalties  of  the  act,  while  on  the  other  hand,  the  buyer  of  what  is  in 
truth  a  mere  pretended  or  sham  title  will  be  safe,  if  he  buys  from  a  person 
who  has  been  a  year  in  possession.  But  further,  (and  this  decision 
shews  how  strictly  the  courts  have  held  to  the  words  of  the  act  in  charging 
the  offence),  it  has  been  adjudged  that  even  where  the  title  is  actuUy  a  good 
and  perfect  title,  and  the  whole  turns  upon  the  fact  of  the  seller  being  out 


(o)  Plowden,  87. 

(b^  Leonard  167;  Hawkins,  book  1,  eh.  86;  Litt.  Reports  369. 
(c)  Plowden  84. 
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of  possession,  still  the  right  must  in  the  declaration  be  called  a  pretended 
right ;  though  in  reality  it  is  a  good  right, (a)  for  its  being  a  pretended 
right,  the  court  says,  is,  by  the  statute,  of  the  very  gist  of  the  offence.  So, 
here,  in  an  action,  which  this  is,  against  the  buyer,  it  must  appear  that 
the  buyer  knew  the  seller  not  to  have  been  a  year  in  possession,  because 
that  fact  is  by  the  statute  made  of  the  very  essence  of  the  offence,  and  in 
some  cases,  (as  where  the  title  is  good),  the  wrong  may  consist  wholly  in 
that.  But  it  is  unnecessary  to  insist  that  where  the  "'scienter''  is  made  by 
a  statute  a  necessary  ingredient  in  the  offence,  it  must  be  alleged  on  the 
record,  for  the  offence  is  not  complete  without  it.  What  the  statute  in- 
tends to  punish  is  not  the  mere  fact  of  buying  a  pretended  right  or  any 
right  from  one  who  has  not  been  a  year  in  possession,  but  the  buying  it, 
hioiving  the  same ;  and  if  a  defendant  should  plead  guilty  to  an  informa- 
tion wanting  that  averment,  no  judgment  could  be  passed.  Then  does 
this  declaration  contain  in  substance  such  an  averment  ?  I  think  it  clear- 
ly does  not.  It  alleges  that  Sarah  Springer  pretending  right  in  certain 
lands,  &c.,  not  regarding  the  statute,  did  unlawfully  bargain  and  sell  her 
right  to  the  said  lands  to  the  said  defendant,  whereas  she,  the  said  Sarah 
Springer,  nor  any  of  her  ancestors,  &c.,  had  been  in  possession  of  the 
same  lands,  &c.,  by  the  space  of  one  whole  year  next  before  the  bargain 
aforesaid  made.  "  And  whereas  in  truth  the  right  of  the  said  Sarah 
"  Springer  in  the  said  lands,  &c.,  at  the  time  of  the  said  bargain  made, 
"  was  a  pretended  right  against  the  aforesaid  statute  ;  and  the  said  James 
"  Cahil  then  and  there  well  knew  the  same,  to  wit  at,  &c."  Now  this  lat- 
ter averment,  I  think,  imports  no  more  than  that  the  defendant  well  knew 
that  the  right  was  a  pretended  right.  And  this  construction  is  confirmed 
to  be  the  true  one  by  what  immediately  follows.  "Yet  the  said  James 
"  Cahil  so  then  and  there  knowing  the  said  right  of  the  said  Sarah  Springer 
"  to  be  such  pretended  right  as  aforesaid,  did,  contrary  to  the  statute,  buy 
"  and  take  the  said  pretended  right;"  and  then  the  declaration  states  the 
value  of  the  land  and  claims  the  penalty  ;  not  averring  knowledge  by  the 
defendant  of  any  other  fact  than  of  the  right  being  pretended.  It  cannot 
be  said  that  this  declaration  contains  any  statement  that  the  defendant 
knew  that  the  seller  had  not  been  in  possession  a  year  next  before  the 
sale.  I  find  no  precedent  of  a  declaration  on  this  statute  against  the 
buyer,  which  would  warrant  us  in  holding  this  sufficient.  The  declara- 
tion in  the  old  case  of  Partridge  v.  Strange  and  another  (h)  is  against  the 
seller,  not  the  buyer,  and  there  of  course  there  is  no  allegation  that  the 
defendant  knew  that  he  had  not  himself  been  a  year  in  possession.  The 
statute  requires  no  such  averment,  and  it  would  have  been  absurd  if  it 
had.  The  precedent  to  which  1  have  referred  as  being  printed  in  the  7tb 
vol.  of  Wentworth,(c)  seems  to  have  furnished  the  form  which  has  been 
followed  in  this  case,  and  that  was  in  an  action  against  the  buyer ; 
and  as  it  was  framed  by  a  pleader  of  great  experience,  Mr.  Vitruvius 
Lawes,  it  was  probably  thought  a  safe  precedent  to  follow.  But 
that  declaration  contains  twelve  counts  charging  the  offence  in  a  variety 
of  ways ;  and,  no  doubt,  it  was  because  Mr.  Lawes  was  not  certain  what 
statement  the  evidence  would  clearly  support,  that  he  framed  counts  suit- 
ed to  different  supposed  circumstances.    Some  of  his  counts,  as  the  first 


(a)  Cro.  Car.  233. 
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and  second,  and  several  others,  are  open  to  the  same  exception  that  the 
first  count  of  this  declaration  is;  and  indeed  this  count  seems  to  be  almost 
literally  copied  from  the  first  count  in  that  form.  But  in  Mr.  Lawes'  draft 
there  are  other  counts,  as  the  third  and  sixth,  in  which  that  exception  is 
carefully  guarded  against,  by  alleging  the  offence  thus  :  "  of  which  said 
"  premises  or  any  part  thereof  neither  the  said  J.  11.  nor  his  ancestors, 
"  &c.,  had  been  in  possession  by  the  space  of  one  whole  year,  next  before 
"  the  said  buying  of  the  said  pretended  right,  &c.,  he  the  said  Michael, 
"  then  and  there,  at  the  time  of  his  so  buying  such  said  pretended  right 
"  and  title,  as  last  aforesaid,  knowing  the  same^  and  all  other  the  factn  and 
premises  last  aforesaid.'''  It  may  be  said  that  Mr.  Lawes  can  hardly 
be  supposed  to  have  inserted  the  first  and  other  counts  which  want 
this  averment,  unless  he  thought  they  could  be  sustained ;  but  he  was 
evidently  shaping  his  charge  in  all  ways,  so  as  to  meet  the  proofs  what- 
ever they  might  be,  and  to  give  the  prosecutor  an  opportunity  of  trying 
whether  the  case  without  proof  of  knowledge  of  the  fact  of  dispossession, 
could  not  be  supported,  in  case  the  proofs  should  carry  it  no  further.  We 
are  not  to  conclude  that  Mr.  Lawes  thought  all  his  counts  equally  good  ; 
and,  if  he  did,  he  must  have  forgotten  the  terms  of  the  statute.  In 
the  case  before  us,  the  plaintiff,  by  desiring  to  take  his  verdict  on  the 
first  count  alone,  is  reduced  to  the  necessity  of  attempting  to  support  a 
declaration  under  the  statute,  which,  in  a  very  essential  particular,  falls 
short  of  the  terms  of  the  statute.  We  might  as  well,  I  think,  hold  that 
a  person  could  be  convicted  of  felony,  in  uttering  a  forged  bill,  upon  an 
indictment  which  did  not  allege  that  he  knew  the  bill  to  be  forged.  It 
was  strenuously  urged  on  the  argument  of  this  case,  that  there  could 
have  been  no  conviction  at  the  trial,  unless  the  seller  had  been  proved  to 
have  been  out  of  possession  at  the  time  of  the  conveying;  and  that  the 
alleging  that  the  defendant  bought  a  pretended  title^  contrary  to  the  sta- 
tute, necessarily  involves  that.  But  this  is  a  mistake.  The  effect  of  the 
statute  is,  that  a  man  may  safely  buy  from  one  who  has  a  good  title,  and 
is  in  possession,  though  such  person  may  not  have  been  in  possessi(  n 
more  than  a  week,  or  an  hour  before  making  the  deed ;  while  he  will  not 
be  safe  in  buying  a  mere  p7'etended  right  knowingly,  from  a  person  in 
actual  possession,  unless  such  person  has  been  in  possession  for  a  whole 
year  next  before  the  sale  (a).  For  all  that  is  stated  in  this  count,  the 
defendant  may  have  bought  from  Sarah  Springer  a  mere  pretended  right ; 
but  he  may  have  bought  from  her  while  she  was  in  possession  ;  and  he 
may  not  have  known  that  she  had  been  in  possession  a  shorter  time 
than  a  year,  if  the  fact  was  so.  We  have  no  discretion  to  exercise  in  a 
question  of  this  kind  ;  but,  if  we  had,  I  think  wc  should  feel  the  propriety 
of  not  giving  any  latitude  of  construction  in  order  to  bring  a  defendant 
under  the  penalty  of  an  English  statute  which  does  not  seem  to  have  been 
enforced  in  England  for  more  than  a  century,  and  where  the  penalty  is 
so  large,  as  it  is  in  the  present  case.  Our  judgment  upon  this  motion  is 
necessarily  confined  to  the  exception  taken  to  the  sufficiency  of  the 
record,  without  reference  to  what  may  have  been  actually  proved  upon 
the  trial,  which  we  are  not  at  liberty  on  this  rule  to  notice. 

Rule  absolute. 


(a)  Co  Litt.  369,  a. 
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MONDAY,  10th  NOVEMBER,  1845. 


Present, — The  Chief  Justice, 

Mb.  Justice  Macaulay, 
Mr.  Justice  Jones, 
Mr.  Justice  McLean. 

Mr.  Justice  Hagerman  sitting  in  the  Practice  Court. 

Mr.  Justice  Jones  having  been  in  the  Practice  Court  last  term, 
delivered  no  judgments  in  any  of  the  cases  decided  this  day. 


Metcalfe  v.  McKenzie  et  al. 

In  an  action  on  an  administration  bond  given  to  a  former  governor  of  the 
province,  it  is  sufficient  even  on  special  demurrer,  that  the  action  is  brought 
in  the  name  of  a  subsequent  governor. 

In  such  an  action,  the  declaration  is  bad  on  special  demurrer,  if  the  plaintiff 
merely  aver  that  the  administratrix  did  not  well  and  truly  administer  the 
goods,  &c.  which  came  to  her  hands,  without  distinctly  averring  that  goods 
did  come  to  her  hands;  and  it  is  also  necessary  that  time  should  belaid  to  the 
averment  that  goods  did  come  to  her  hands,  to  be  administered. 

Sir  Charles  Theophilus  Metcalfe,  Baronet,  Governor- General  of  the 
Province  of  Canada,  complains  of  Kenneth  McKenzie,  and  Charlotte 
McKenzie  his  wife,  Robert  Stanton,  and  William  H.  Lee,  for  that  whereas 
heretofore,  to  wit,  on  the  1st  day  of  June,  in  the  year  of  our  Lord  1833, 
the  said  Charlotte  then  being  sole  and  unmarried,  by  the  name  of  Char- 
lotte Warren,  and  the  said  Robert  Stanton  and  William  H.  Lee,  by  their 
certain  writing  obligatory,  sealed  with  their  seals,  and  now  shewn  to  the 
Court  of  Queen's  Bench  of  our  lady  the  Queen,  at  Toronto,  the  date 
whereof  is  to  wit  the  day  and  year  aforesaid,  acknowledged  themselves  to 
be  held  and  firmly  bound  to  his  Excellency  Sir  John  Colborne,  then  and 
at  the  time  of  the  sealing  and  delivery  of  the  said  writing  obligatory,  to 
wit,  on  the  day  and  year  aforesaid,  being  lieutenant-governor  of  the 
province  of  Upper  Canada,  major-general  commanding  his  then  Majesty's 
forces  therein,  and  judge  of  the  Court  of  Probate  within  the  said 
province  of  Upper  Canada,  and  to  his  successor  and  successors  in  office, 
to  wit,  the  office  of  governor,  lieutenant-governor,  or  person  administering 
the  government  of  the  province  of  Upper  Canada,  in  the  sum  of  650/.  of 
lawful  money  of  this  province,  to  be  paid  to  the  said  governor,  lieutenant- 
governor,  or  person  administering  the  government  thereof,  to  wit,  of  the 
said  then  province  of  Upper  Canada,  with  a  condition  thereunder  written, 
that  if  the  therein  bounden  Charlotte  McKenzie,  then  being  sole  and 
unmarried,  by  the  name  and  style  of  Charlotte  W^arren,  administratrix  of 
2?z  VOL.  n. 
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all  and  singular  the  goods,  chattels,  and  credits  of  one  John  Warren,  then 
lately  deceased,  should  make  or  cause  to  be  made  a  true  and  perfect 
inventory  of  all  and  singular  the  goods,  chattels,  and  credits  of  the  said 
John  Warren,  deceased,  which  before  then  had  or  should  thereafter  come 
into  her  the  said  Charlotte  Warren's  hands,  possession  or  knowledge,  or 
into  the  hands,  possession  or  knowledge  of  any  person  or  persons  for  her; 
and  the  same  so  made  should  exhibit  or  cause  to  be  exhibited  unto  the 
registry  of  the  Court  of  Probate,  on  or  before  the  last  Monday  in  March 
then  next  ensuing,  and  the  same  goods,  chattels  and  credits,  and  all  other 
the  goods  and  chattels  and  credits  which  were  of  the  said  deceased  at  the 
time  of  his  death,  or  which  at  any  time  after  should  come  into  the  hands  or 
possession  of  the  said  Charlotte  Warren,  or  into  the  hands  and  posses-? 
sion  of  any  other  person  or  persons  for  her,  she  the  said  Charlotte  Warren 
should  and  would  well  and  truly  administer  according  to  law,  and  further 
should  make  or  cause  to  be  made  a  true  and  just  account  of  her  said 
administration,  at  or  before  the  first  Monday  in  June,  which  would  be  in 
the  year  of  our  Lord  1834,  and  all  the  rest  and  residue  of  the  said  goods, 
chattels  and  credits  which  should  be  found  remaining  upon  the  said 
administratrix's  account,  the  same  being  first  examined  and  allowed  by  the 
judge  of  the  court  for  the  time  being,  should  deliver  and  pay  unto  such 
person  or  persons  respectively  as  said  judge  by  his  decree  or  sentence 
conformably  with  the  provisions  in  a  certain  act  of  parliament  entitled 
"An  act  for  the  better  settling  intestate  estates,"  and  passed  in  the 
22nd  and  23rd  year  of  the  reign  of  king  Charles  IT.,  and  also  in  a  certain 
act  passed  in  the  1  st  year  of  king  James  II.,  contained,  should  limit  and 
appoint ;  and  if  it  should  thereafter  appear  that  any  last  will  and  testa- 
ment was  made  by  the  deceased  John  Warren,  and  the  executor  or 
executors  therein  named  should  exhibit  the  same  into  the  said  court, 
making  request  to  have  it  allowed  and  approved  ;  and  if  the  said  Charlotte 
Warren  therein  bounden  being  thereunto  required,  should  render  and 
deliver  the  said  letters  of  administration  (approbation  of  such  testament 
being  first  had  and  made  in  the  said  court)  then  the  said  obligation  to  be 
void  and  of  none  effect,  or  else  to  remain  in  full  force  and  virtue.  And 
the  plaintiff  avers  that  the  said  writing  obligatory,  and  the  condition 
thereunder  written,  were  made  and  entered  into  by  the  said  defendants, 
Charlotte,  then  being  sole  and  unmarried  by  the  name  of  Charlotte 
Warren,  Robert  Stanton,  and  William  H.  Lee,  according  to  and  by  virtue 
of  a  certain  act  of  parliament  of  that  part  of  this  province  formerly  Upper 
Canada,  entitled  "An  act  to  establish  a  Court  of  Probate  in  this  province," 
(meaning  that  part  of  this  province  formerly  Upper  Canada)  "and  also 
"a  Surrogate  Court  in  every  district  thereof,"  passed  in  the  33rd  year 
of  the  reign  of  king  George  III.  And  the  plaintiff  avers  that  afterwards, 
to  wit,  on  the  same  day  and  year  last  aforesaid,  letters  of  administratioq 
of  all  and  singular  the  goods  and  effects,  rights  and  credits,  of  the  said 
John  Warren,  deceased,  who  died  intestate  as  aforesaid,  were  duly  com- 
mitted to  the  said  Charlotte  McKenzie,  then  Charlotte  Warren,  by  the 
Court  of  Probate,  in  and  for  the  then  said  province  of  Upper  Canada, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided. 
And  the  plaintiff  in  fact  saith,  that  the  said  Charlotte  McKenzie,  so 
being  sole  and  unmarried  at  the  making  of  the  said  bond  as  aforesaid, 
by  the  name  of  Charlotte  Warren,  did  not  well  and  truly  admin- 


METCALFE  V.  MACKENZIE  ET  AL. 


S31 


ister  according  to  law,  the  goods,  chattels  and  credits  of  the  said  John 
Warren,  deceased,  which  came  to  the  hands  and  possession  of  the  said 
Charlotte,  after  ihe  death  of  the  said  John  Warren,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  2000Z.  of  lawful  money 
of  Canada,  but  on  the  contrary  thereof,  the  said  Charlotte,  after  the  same 
so  came  to  her  hands  and  possession,  wrongfully,  unjustly  and  injuriously, 
and  contrary  to  the  intent  and  meaning  of  the  condition,  wasted  the  same, 
and  converted,  appropriated  and  disposed  of  the  said  goods,  chattels  and 
credits,  being  of  the  value  aforesaid,  to  her  own  use,  and  the  same  remain 
wholly  unadministered,  contrary  to  the  form  and  effect  of  the  condition. 
And  the  said  plaintiff,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  for  the  assignment  of  a  further  and  other  breach  of 
the  said  writing  obligatory,  saith  that  the  said  Charlotte,  then  being  sole 
and  unmarried,  and  at  the  time  hereinafter  next  mentioned,  did  not  make 
or  cause  to  be  made,  and  hath  not  made  or  caused  to  be  made,  a  true  and 
just  account  of  her  said  administration,  at  or  before  the  first  Monday 
in  June,  which  would  then,  to  wit,  at  the  time  of  the  making  of  the  said 
writing  obligatory,  be  in  the  year  of  our  Lord  1 8  34,  or  at  any  other  time 
before  or  since  the  day  and  year  last  aforesaid,  but  on  the  contrary  thereof, 
wholly  failed,  neglected  and  refused  so  to  do,  contrary  to  the  form  and 
effect  of  the  said  writing  obligatory,  and  the  condition  thereunder  written. 
And  the  plaintiff  further  avers,  that  afterwards,  to  wit,  on  the  1st  day  of 
June,  in  the  year  of  our  Lord  1843,  the  said  Sir  John  Colborne  ceased 
to  be  lieutenant-governor  or  person  administering  the  government  of  that 
part  of  the  province  of  Canada  which  formerly  constituted  the  province  of 
Uppef  Canada,  and  he  hath  not  since  been  governor,  lieutenant-governorj 
bir  person  administering  the  government  of  that  part  of  the  said  province 
of*  Canada,  which  formerly  constituted  the  province  of  Upper  Canada^ 
And  the  plaintiff  further  avers,  that  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  he,  the  plaintiff,  succeeded  the  said  Sir  John  Colborne 
in  the  administration  of  the  government  of  that  part  of  this  province 
formerly  Upper  Canada,  and  then,  to  wit,  on  the  day  and  year  last  afore- 
said, became,  and  was,  and  still  is,  the  governor  and  person  administering 
the  government  of  that  part  of  this  province  formerly  Upper  Canada ;  and 
as  such  governor  and  person  administering  the  government,  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  became  and  was,  and  thence  hitherto 
hath  been  and  now  is  the  successor  of  Sir  John  Colborne  in  the  adminis- 
tration of  the  government  of  that  part  of  this  province  formerly  Upper 
Canada,  and  as  such  governor  administering  the  government  as  aforesaid, 
and  successor  of  Sir  John  Colborne,  became,  and  was,  and  is  entitled  to 
the  said  bond,  and  to  sue  thereon  according  to  the  form  of  the  statute  in 
such  case  made  and  provided ;  whereby  an  action  hath  accrued  to  the 
plaintiff  as  governor  administering  the  government  of  that  part  of  the 
province  of  Canada  formerly  called  Upper  Canada,  and  as  such  successor 
in  the  administration  of  the  government  thereof  as  aforesaid,  to  demand 
and  have,  of  and  from  the  defendants,  the  said  sum  of  Q50L  above  deman- 
ded :  yet  the  defendants,  although  often  requested  so  to  do,  have  not  nor 
hath  either  of  them  as  yet  paid  the  said  sum  of  6501.  above  demanded,  or 
any  part  thereof,  to  the  said  Sir  John  Colborne  nor  to  the  said  plaintiff, 
as  such  successor  as  aforesaid  in  the  administration  of  the  government 
aforesaid,  or  either  of  them,  or  to  any  person  or  persons  whatsoever  or 
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wheresoever,  to  the  great  damage  of  the  said  plaintiffs  of  650Z;  and  there- 
fore the  said  plaintiff,  as  such  governor  administering  the  government  of  that 
part  of  this  province  formerly  called  Upper  Canada,  and  as  successor  to 
the  said  Sir  John  Colborne,  in  administering  the  government  thereof,  and  by 
virtue  of  the  said  statute  brings  his  suit,  &c.  The  defendants  crave  oyer  of 
the  said  writing  obligatory  and  condition  thereof,  which  is  read  to  them  in 
these  words  :  "  Know  all  men  by  these  presents,  that  we,  Charlotte  Warren 
"  of  the  township  of  Bertie  in  the  Niagara  district  and  province  of  Upper 
"  Canada,  widow  of  the  late  John  Warren  of  the  same  place,  esquire, 
"  deceased,  and  Robert  Stanton  of  the  town  of  York  in  the  Home  District, 
"esquire,  and  William  H.  Lee  of  the  same  place,  gentleman,  are  held  and 
"  firmly  bound  unto  His  Excellency  Sir  John  Colborne,  K.C.B.,  Lieutenant 
"  Governor  of  the  province  of  Upper  Canada,  Major  General  commanding 
"  his  Majesty's  forces  therein,  and  Judge  of  the  Court  of  Probate  within- the 
"  said  province,  and  to  his  successor  and  successors  in  office,  in  the  sum 
"of  6501.  of  good  and  lawful  money  of  Upper  Canada,  to  be  paid  to  our 
"  Sovereign  Lord  the  King,  his  heirs  or  successors,  for  which  payment  well 
"  and  truly  to  be  made,  we  bind  ourselves  severally,  our  heirs  and  each  of 
"  our  heirs,  executors  and  administrators  firmly  by  these  presents,  sealed 
"  with  our  seals  and  dated  at  York  in  the  province  aforesaid,  this  1st  day 
"  of  June  in  the  year  of  our  Lord  1833.  The  condition  of  this  obligation 
"  is  such  that  if  the  above  bounden  Charlotte  Warren,  administratrix  of  all 
"  and  singular  the  goods,  chattels  and  credits  of  the  late  John  Warren,  of 
"  the  township  of  Bertie  aforesaid,  deceased,  do  make  or  cause  to  be  made 
"  a  true  and  perfect  inventory  of  all  and.  singular  the  goods,  chattels  and 
"  credits  of  the  said  deceased,  which  have  or  shall  come  into  the  hands,- 
"  possession  or  knowledge  of  her  the  said  Charlotte  Warren,  or  into  the 
"  hands  or  possession  of  any  other  person  or  persons  for  her,  and  the  same 
"  so  made  do  exhibit  or  cause  to  be  exhibited  into  the  registry  of  ther 
"  said  Court  of  Probate,  on  or  before  the  last  Monday  in  March  next 
"  ensuing,  and  the  same  goods,  chattels  and  credits,  and  all  other  the 
"  goods,  chattels  and  credits  of  the  said  deceased  at  the  time  of  his  deaths 
"  which  at  any  time  after  shall  come  into  the  hands  or  possession  of  the  said 
"  Charlotte  Warren,  or  into  the  hands  or  possession  of  any  other  person 
"  or  persons  for  her,  do  well  and  truly  administer  according  to  law,  and 
"  further  do  make  or  cause  to  be  made  a  true  and  just  account  of  her  said 
"  administration,  at  or  before  the  first  Monday  in  June,  which  will  be  m 
"the  year  of  our  Lord  1834;  and  all  the  rest  and  residue  of  the  said 
"  goods,  chattels  and  credits  which  shall  be  found  remaining  on  the  said 
"  administratrix's  account,  the  same  being  first  examined  and  allowed  by 
"  the  judge  of  the  court  for  the  time  being,  shall  deliver  and  pay  unto 
"  such  person  or  persons  respectively  as  the  said  judge  by  his  decree  or  sen- 
"  tence  conformably  to  the  provisions  in  a  certain  act  of  parliament,  entitled 
"  'An  act  for  the  better  settling  intestate  estates,'  and  passed  in  the  22nd 
"and  23d  years  of  the  reign  of  King  Charles  IL,  and  also  in  a  certain 
"  act  passed  in  the  first  year  of  King  James  IL  contained,  should  limit 
"  and  appoint ;  and  if  it  should  thereafter  appear  that  any  last  will  and 
"  testament  was  made  by  the  deceased,  and  the  executor  or  executors 
"  therein  nam.ed  do  exhibit  the  same  into  the  said  court,  making  request 
"  to  have  it  allowed  and  approved  accordingly,  if  the  said  Charlotte 
"  Warren  within  bounden,  being  thereunto  required,  do  render  and 
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*'  deliver  the  said  letters  of  administration  (approbation  of  such  testament 
"  being  first  had  and  made  in  the  said  court),  then  this  obligation  to  be 
"  void  and  of  none  effect,  or  else  to  remain  in  full  force  and  virtue." — 
Which  being  read  and  heard,  they  say  that  the  first  breach  of  the  said 
writing  obhgatory  in  the  said  declaration  mentioned,  is  not  sufficient  in 
law,  and  they  shew  the  following  causes  of  demurrer  thereto  :  that  by  the 
statute  creating  the  court  of  probate,  administration  bonds  should  be 
taken  to  the  governor,  lieutenant  governor  or  person  administering  the 
government  for  the  time  being,  and  that  no  suit  can  be  maintained  in  the 
christian  and  surnames  of  any  governor,  and  that  even  although  the  bond 
have  been  so  made  to  him,  the  plaintiff  should  be  duly  styled  only  the 
"  governor,  lieutenant  governor  or  person  administering  the  government,'* 
as  the  case  might  be ;  and  also  because  the  said  first  breach  is  argumen- 
tative in  stating  that  the  said  Charlotte  Warren  did  not  well  and  truly 
administer  according  to  law  the  goods,  chattels  and  credits  of  the  said 
John  Warren,  deceased,  which  came  to  the  hands  and  possession  of  the 
said  Charlotte  Warren,  after  the  death  of  the  said  John  Warren,  thereby 
leaving  it  to  be  inferred  that  such  goods,  chattels  and  credits  did  come  to 
her  hands,  instead  of  there  being  a  direct  averment  that  they  did  come 
into  her  hands,  and  that  she  did  not  well  and  truly  administer  them ;  and 
also  because  there  is  no  time  stated  or  laid  when  the  goods  came  into  the 
hands  of  the  said  Charlotte  Warren,  or  when  the  said  Charlotte  did  not 
well  and  truly  administer  the  said  goods,  chattels  and  credits,  or  when  she 
wasted  or  converted  and  disposed  of  the  same  to  her  own  use.  Joinder 
in  demurrer. 

J.  Hillyard  Cameron  and  Van  Koughnet  in  support  of  the  demurrer. — 
The  objections  which  are  now  pointed  out  on  special  demurrer  are  the 
same  that  were  urged  in  the  last  argument  of  this  case(«)  on  general 
demurrer,  and  the  observations  that  were  made  by  the  court  in  giving 
judgment  then,  must  ensure  the  decision  of  this  demurrer  in  the  defend- 
ant's favour.  Upon  the  first  point,  that  the  action  should  be  brought  by 
the  "  governor  general,"  and  not  by  "  Sir  Charles  Metcalfe,"  the  court  has 
already  held  that  this  form  is  sufficient  in  substance^  but  it  is  now  objected 
to  in  form^  and  if  it  cannot  be  so  supported,  the  defendant  must  prevail. 
The  language  of  the  chief  justice  in  the  former  judgment,  is,  "It  would 
"  have  been  more  correct,  perhaps,  if  this  action  had  been  merely  in  the 
"  official  name  of  the  governor,  saying  nothing  of  Sir  Charles  Metcalfe, 
"  but  we  cannot  say  it  is  bad  in  substance  because  the  name  of  the  actual 
"  governor  is  mentioned  "  From  this  it  may  be  inferred  that  the  opinion 
of  the  court  was,  that  the  declaration  would  be  insufficient  on  special 
demurrer.  Upon  the  second  point,  the  court  also  seemed  to  hold  that  the 
declaration  would  be  bad  on  special  demurrer.  The  breach  alleges  that 
Charlotte  Warren  did  not  well  and  truly  administer  the  goods,  &c.,  of  the 
intestate,  which  came  to  her  hands;  amounting  to  2000Z,  and  this  is  only 
an  argumentative  statement,  from  which  it  is  to  be  inferred  that  goods 
did  come  into  her  hands,  and  is  therefore  bad  on  special  demurrer,  as  was 
stated  by  the  court  in  the  judgment  referred  to.  "It  is  sufficiently  stated 
"  in  substance  at  least,  and  there  is  no  special  demurrer  on  the  ground  of 
"  its  not  being  precisely  alleged."    In  Serra  et  al  vs.  FyfFe,(6)  the  plain- 


(a)  Ante,  p.  103. 


(6)  1  Marsh,  441. 
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tiffs  declared  in  debt  on  bond,  conditioned  that  A.  B.  should  deliver  a 
true  account  of  all  monies  received  by  him  by  virtue  of  his  office,  the 
defendant  pleaded  general  performance,  and  the  replication  was  that  A.  B. 
was  requested  to  deliver  a  true  account  of  all  monies  received  by  him  in 
pursuance  of  his  office,  but  refused  so  to  do:  this  replication  was  held  bad 
on  special  demurrer,  because  it  was  not  distinctly  alleged  that  A.  B.  had 
received  any  monies  by  virtue  of  his  office.  Gould  v.  Lashbury,(a)  also 
bears  on  this  point.  As  to  the  third  objection,  it  is  a  well  known  princi- 
ple in  pleading,  that  time  must  be  stated  to  every  material  averment,  and 
the  averment  of  goods  coming  into  the  hands  of  the  administratrix  must 
be  material,  as  upon  that  fact  hinges  the  breach  of  the  bond.  Ring  v. 
Roxborough  (&). 

Crooks  for  the  plaintiff. — The  action  is  well  brought  in  the  name  of  the 
governor  for  the  time  being,  by  the  decision  of  this  court,  which  has  been 
already  referred  to,  and  it  can  make  no  difference  that  that  judgment  was 
pronounced  upon  a  general  demurrer,  and  this  objection  is  now  raised 
upon  special  demurrer ;  as  if  it  were  available  at  all,  it  must  have  been 
sufficient  to  defeat  the  plaintiff's  action  on  general  demurrer,  as  it  is  an 
answer  in  substance  and  not  in  form.  The  other  objections  were  raised 
in  the  former  argument  also,  but  the  form  of  the  plaintiff's  declaration  is 
similar  to  that  in  the  case  of  the  Archbishop  of  Canterbury  v.  Robertson,  (c) 
[The  Chief  Justice. — But  these  objections  are  made  on  special  demur- 
rer ;  would  it  not  be  better  for  the  plaintiff  to  amend  ?]  The  averments 
are  sufficient,  and  there  is  no  argumentativeness  nor  doubt  about  the 
manner  in  which  the  goods  are  stated  to  have  come  into  the  hands  of  the 
administratrix;  the  allegation  is  that  she  did  not  administer  the  goods 
which  came  to  her  hands  to  the  value  of  2000Z,  but  that  she  wasted  the 
same;  this  is  sufficient  to  shew  the  nature  of  the  averment,  and  does  not 
leave  any  doubt  upon  the  point  upon  the  ground  of  uncertainty. 

Robinson,  C.  J. — In  the  first  action  instituted  upon  the  administration 
bond,  in  the  name  of  the  then  governor  of  Canada,  the  late  Sir  Charles 
Bagot,  the  court  was  called  upon  to  consider  objections  which  have  been 
avoided  in  the  pleadings  before  us,  upon  some  of  whiqh  objections  the 
pleadings  on  the  part  of  the  plaintiff  were  held  to  be  bad.  In  the  judg- 
ment given  by  this  court  in  Michaelmas  Term,  1843,  upon  the  demurrer 
in  that  action,  some  opinions  were  expressed  upon  the  form  of  the  bonds 
taken  under  our  statute  33  Geo.  III.  ch.  8,  and  upon  the  proper  mode  of 
declaring  upon  them.  We  have  had  occasion  also  to  discuss  and  con- 
sider these  points  in  a  judgment  given  in  Easter  Term  last,  in  this  same 
action;  In  the  first  judgment  referred  to,  we  noticed  the  in'egularity 
of  making  the  money  in  the  bond  payable  to  the  king,  instead  of  the 
governor  as  obligee.  But  upon  the  authorities  which  we  cited,  the  error 
did  not  appear  to  us  to  be  material. 

Upon  the  argument  of  the  denmrrer  now  before  us,  the  defendants  took 
only  the  three  exceptions,  which  were  specially  assigned  as  causes  of 
demurrer. 

The  first  is,  that  this  action  is  improperly  brought  in  the  christian  and 
surname  of  the  governor-general;  for  that  by  law  it  can  only  be  maintained 
by  suing  in  the  quasi  corporate  name  of  the  governor  of  Canada,  omitting 


(a)  4  Tyrh.  863. 


(6)  2  Tyrh.  468. 


(c)  1  C.  &  Mee.  690. 
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the  individual  name  of  the  governor  in  whose  time  it  is  brought.  In 
giving  judgment  on  the  former  demurrer  in  this  action,  we  were  called 
upon  to  consider  the  same  exception,  urged  as  it  then  was,  not  on  special 
demurrer,  but  as  an  objection  in  substance,  that  must  be  fatal,  though  not 
specially  ssigned.  In  the  opinion  given  by  me  at  the  time,  I  considered  that 
the  objection  did  not  hold,  and  observed,  that  Sir  Charles  Metcalfe  suedas 
being  the  governor  for  the  time ;  and  by  law  it  is  the  governor  for  the 
time  that  should  sue.  The  statute  and  the  bond  taken  together  shewed 
sufficiently,  as  I  thought,  the  right  of  action.  I  proceeded  to  remark,  that 
it  would  have  been  more  correct  perhaps,  if  this  action  had  been  merely 
in  the  official  name  of  the  governor,  saying  nothing  of  Sir  Charles  Metcalfe, 
but  that  we  could  not  say  that  the  declaration  was  bad  in  substance 
because  the  name  of  the  actual  governor  is  mentioned,  for  that  the  truth 
seldom  or  never  vitiates  any  statement ;  and  I  added,  that  the  money  to 
be  recovered  on  the  bond  would,  in  my  opinion,  be  held  to  the  benefit  of 
the  person  entitled  to  put  the  bond  in  suit,  and  could  not  be  made  to 
form  part  of  the  personal  estate  of  Sir  Charles  Metcalfe.  How  far  my 
brothers  concurred  in  this  view  I  do  not  now  remember,  but  we  are  now 
called  upon  to  determine,  whether  the  objection  which  was  then  in  vain 
urged  upon  general  demurrer,  is  one  that  ought  to  be  sustained  when 
assigned  on  special  demurrer.  My  opinion  now  is,  that  we  ought  not  to 
give  effect  to  it.  The  statute  22  &  23  Car.  II.  ch.  10,  under  which 
administration  bonds  are  given  in  England,  has  been  closely  followed  by 
the  legislature  in  framing  our  statute  33  Geo.  III.  ch.  8.  The  direction 
in  both  is,  that  the  bond  shall  be  taken  in  the  name  of  the  officer ;  that 
is,  the  name  of  the  ordinary  in  England,  and  in  the  name  of  the  governor 
in  this  province.  The  form  of  the  bond  is  given  in  neither  act,  but  the 
condition  is  given  in  both ;  and  ours  conforms  strictly  to  the  form  given 
in  the  English  act. 

Whether  the  bond  in  England  is  given  in  all  cases  to  the  ordinary  for 
the  time  being,  naming  him,  or  whether  in  general  it  is  taken  to  the 
ordinary  quasi  in  a  corporate  capacity,  not  naming  the  ordinary  in  whose 
time  it  is  taken,  I  am  not  able  to  say ;  though  I  shall  presently  shew  that 
it  is  not  always  taken  omitting  the  name  of  the  individual.  In  this 
province,  I  apprehend,  following  a  form  supplied  from  some  quarter  at 
an  early  date,  the  bonds  have  generally,  if  not  invariably,  been  drawn 
as  this  has  been  ;  that  is,  to  the  governor  at  the  time,  naming  him  and 
describing  him  as  governor,  and  to  his  successors  in  the  office.  We  have 
already  stated  it  to  be  our  opinion,  that  the  bonds  so  taken  may  be 
upheld  under  the  statute ;  but  the  objection  is,  that  the  action  can  never- 
theless not  be  brought  in  the  name  of  the  individual  who  was  governor  at 
the  time,  or  who  has  succeeded  to  the  office ;  but  that  the  declaration  can 
only  properly  be  by  the  governor,  &c.,  omitting  his  individual  name.  In 
the  cases  of  The  Archbishop  of  Canterbury  v.  Robertson, (a)  and  The 
Archbishop  of  Canterbury  v.  Tappen,(&)  the  declarations  seem  to  have 
been  so  framed ;  but  we  have  not  there  what  professes  to  be  a  copy  of 
the  pleadings,  the  substance  of  them  is  only  stated.  In  1  Lutwyche,  882, 
there  is  reported  a  case  of  Brown  v.  The  Archbishop  of  Canterbury,  in 
Error,  and  as  the  question  arose  upon  the  pleadings,  the  record  is  set  out 


(a)  1  C.  &  Meeson,  690. 
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at  length.  This  action  was  brought  in  3 1  Car.  II.,  in  the  same  reign  that 
the  statute  was  passed  directing  the  bond  to  be  taken,  and  it  is  clear,  that 
the  bond  in  that  case  was  taken  to  William,  by  the  grace  of  God,  lord 
archbishop  of  Canterbury,  and  not  generally  to  the  archbishop,  just  as  this 
bond  was  taken  to  Sir  John  Colborne,  lieutenant-governor,  &c.  The 
declaration  in  that  case  also  was  in  the  name  of  the  obligee,  the  same 
William,  lord  archbishop  of  Canterbury,  just  as  here  it  is  in  the  name  of  the 
governor  who  sues,  and  as  in  that  case  the  archbishop  sues  in  his  indi- 
vidual name,  adding  his  official  title  as  matter  of  description,  he  does  not 
sue  expressly  as  archbishop.  And  this  mode  of  declaring  seems  to  be  gene- 
rally pursued  in  the  many  modern  cases  in  which  under  the  provision  of  acts 
of  parliament  some  certain  public  officer,  or  person  filling  a  particular 
situation  is  allowed  to  sue  as  representing  some  public  interest,  or  in 
behalf  of  a  number  of  persons  having  a  common  claim  to  the  money 
sued  for.  Thus  in  Collins  et  al.  v.  Gwynne,(a)  certain  commissioners  of 
taxes,  in  their  proper  names,  adding  their  official  designation  as  done  in 
this  case,  bring  an  action  against  a  collector  of  taxes  under  a  statute 
which  directs  that  collectors  should  give  bonds  with  sureties  to  and  in 
the  names  of  any  two  or  more  of  the  commissioners.  So  in  Spiller  v. 
Johnson,(6)  the  plaintiff  sues  under  the  statute  7  Geo.  IV.  ch.  46, 
which  says  that  the  action  may  be  in  the  name  of  any  one  of  the 
public  officers  of  a  joint  stock  bank ;  and  the  declaration  is  framed 
as  this  is.  The  plaintiff  sues  in  his  proper  names,  adding  his 
official  designation.  In  Christie  v.  Pe.art,(c)  the  plaintiff  sues,  calling 
himself  the  manager  of  the  Eastern  Bank  of  Scotland ;  he  gives 
his  name  and  description,  but  he  does  not  sue  as  manager.  In  all  these 
cases,  as  in  the  one  before  us,  the  statute  which  we  must  judicially  notice, 
shews  the  right  of  action  to  be  in  a  public  capacity ;  and  I  think  there 
can  be  no  doubt,  that  in  the  event  of  the  death  of  the  plaintiff,  or  the 
succession  of  any  other  to  the  office  after  judgment,  the  successor,  and 
not  the  personal  representative  of  the  party,  could  revive  the  judgment 
in  his  favour  by  scire  facias. 

Although  the  name  of  the  officer  is  used,  we  must  see  on  the  whole 
record,  that  he  sues  in  his  official  capacity,  not  in  his  private ;  and  this  I 
suppose  is  what  Lord  Mansfield  meant  when,  in  Mr.  Lofft's  report  of  his 
judgment  in  The  Archbishop  of  Canterbury  v.  House, (c?)  he  is  made  to 
say,  "  To  be  sure  the  Archbishop  of  Canterbury,  and  his  ordinary,  are  in 
"  the  nature  of  official  not  of  private  persons ;"  and  afterwards,  "  The 
"  name  of  the  Archbishop  is  his  official  name,  not  the  name  of  the  person." 

The  form  of  the  declaration  in  this  case  does  not  appear  in  this  report 
or  in  Cowper's,  but  I  should  expect  to  find  it  as  in  the  case  of  Lutwyche, 
that  is,  giving  both  the  individual  name  and  the  official  name,  otherwise 
these  remarks  of  Lord  Mansfield  would  seem  uncalled  for.  They  seem 
intended  to  guard  us  against  looking  at  the  actions  on  the  bond,  as  if  the 
archbishop  were  concerned  in  them  individually,  though  his  individual 
name  appeared.  In  Cowper's  report  of  the  same  case.  Lord  Mansfield  is 
made  to  say,  "  His  name  is  used  officially  only."  It  may  be  remarked 
that  in  a  recent  provincial  statute,  4  &  5  Vic,  ch.  3,  sec.  17,  in  a  proviso 


(a)  7  Bing.  423. 
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which  authorises  the  treasurer  of  a  district  to  sue  his  predecessor,  or  any 
retiring  clerk  of  a  division,  for  monies  in  his  hands ;  it  is  enacted  that  he 
may  sue  in  his  proper  name  only,  or  by  his  name  and  description  of  office, 
which  latter  is  precisely  the  course  here ;  and  this  enactment  shews  the 
sense  of  the  legislature  that  such  a  form  of  proceeding  is  not  inexpe- 
dient or  improper. 

I  referred  to  Fulwood's  case,(a)  Doctor  Atkins  v.  Gardner,(6)  and  the 
President  and  College  of  Physicians  v.  Talbois,(c)  as  confirming  the  view 
which  we  have  taken  hitherto  and  now  take  of  this  action.  Fulwood's 
case  meets  the  objection  that  a  personal  chattel  cannot  be  taken  in  suc- 
cession by  a  corporation  sole,  as  it  may  by  a  corporation  aggregate,  and 
therefore  that  Sir  J.  CoJborne,  or  his  representative,  if  he  were  no  longer 
living,  could  alone  sue  on  this  bond  taken  to  him,  and  not  the  succeeding 
governor.  The  language  and  evident  intention  of  our  statute  affords, 
certainly,  as  strong  ground  for  upholding  the  right  of  the  successor  here, 
as  the  custom  relied  upon  in  Fulwood's  case  in  favour  of  the  Chamberlain 
of  London;  and  the  reasoning  of  the  court  in  that  case  upon  the  incon- 
venience of  allowing  a  bond  taken  to  a  chamberlain  in  his  corporate 
capacity  to  be  put  in  suit  only  by  his  executors  or  administrators,  would 
apply  even  more  forcibly  in  the  case  of  these  bonds  taken  in  the  court  of 
probate. 

In  the  case  cited  from  Cro.  Jac.  159,  Doctor  Laughton  had  sued  as 
President  of  the  College  of  Physicians  on  stat.  14,  Hy.  viii..,  ch.  5,  to 
recover  a  penalty,  and  having  recovered  judgment  and  died  before  execu- 
tion, Doctor  Atkyns,  the  succeeding  president,  brought  scire  facias  on  the 
judgment.  It  was  demurred  to  because  his  executor  only,  it  was  con- 
tended, could  have  execution,  and  not  his  successor,  but  the  court,  without 
argument,  held  that  the  successor  might  well  maintain  the  action,  as  the 
suit  is  given  to  the  college  by  a  statute  (as  here  it  is  given  to  the  govern- 
or), and  it  is  to  be  brought  by  the  president  for  the  time  being,  "  and  he 
"  having  recovered  in  right  of  the  corporation,  the  law  shall  transfer  that 
"  duty  to  the  successor  of  him  who  recovered  and  not  to  his  executor." 

Now  as  the  action  in  that  case  was  evidently  brought  in  the  name  of 
Doctor  Laughton,  adding  his  name  of  office,  it  is  an  express  authority 
to  shew  that  the  action  here  is  not  ill  brought  by  Sir  C.  Metcalfe,  adding 
his  name  of  office,  and  that  the  bringing  it  thus  will  not  incur  the  incon- 
venience of  making  it  necessary  for  the  personal  representatives  in  such  a 
case  to  enforce  the  judgment,  merely  because  the  individual  name  of  the 
governor  is  used.  The  case  of  the  President  and  College  of  Physicians 
V.  Talbois  bears  upon  what  I  have  said  on  the  former  occasion  and  at 
present,  that  the  action,  as  it  seemed  to  me,  might  be  sustained  if  brought 
either  way,  that  is,  by  the  governor,  naming  no  one,  or  as  in  this  case,  by 
Sir  Charles  Metcalfe,  describing  him  as  governor. 

The  next  ground  of  demurrer  is,  that  it  is  not  directly  averred  that 
after  administration  granted  any  goods,  monies,  &c.,  did  come  to  the 
hands  of  the  administratrix  to  be  administered.  This  was  also  urged 
against  the  declaration  as  it  first  stood,  but  it  was  not  specially  assigned 
as  cause  of  demurrer,  and  we  thought  that  it  was  sufficiently  stated  on 
the  record  that  goods  had  come  to  her  hands,  to  make  the  plaintiff's 
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pleadings  in  that  respect  sustainable  against  a  general  demurrer.  We 
noticed  then  that  so  far  as  we  could  venture  to  rest  upon  the  short  state- 
ment of  the  pleadings  given  in  the  case  of  the  Archbishop  of  Canterbury 
V.Robertson  (a),  they  seemed  to  support  the  pleading  against  that  objection; 
what  we  meant  by  that  was,  that  supposing  the  assignment  of  breach  in 
that  case  not  to  be  incorrectly  given,  the  averment  in  the  first  breach 
being  precisely  like  this,  it  seems  to  have  been  thought  sufficient  in  sub- 
stance. But  it  must  be  considered  that  that  case  was  before  the  court 
upon  the  evidence  only,  on  the  single  defence  of  non  est  factum,  where 
no  question  of  form  could  be  raised.  And  as  in  the  third  breach,  there 
is  a  direct  averment  such  as  the  defendants  contend  was  necessary  here, 
no  conclusive  opinion  can  safely  be  formed  upon  the  pleadings  as  they  are 
there  stated.  I  rather  incline  to  think  that  the  pleader  was  careful  to 
make  the  direct  averment  in  both  breaches,  and  that  the  first  breach  in 
this  respect  is  not  accurately  given  as  it  stood  on  the  record,  which  is 
not  improbable,  as  nothing  in  the  argument  could  turn  upon  it,  and  the 
objection  that  the  pleading  was  argumentative  would  be  aided  by  verdict 
or  on  general  demurrer.  In  the  cases  already  cited  fi'om  1  Lutwyche,  882, 
and  8  B.  &  C.  151,  the  averment  is  distinctly  made  that  after  administra- 
tion was  committed  to  the  defendant,  divers  goods  and  chattels  which 
were  of  the  intestate  came  to  his  hands,  and  that  he  did  not  duly  admin- 
ister them.  This  is  the  mode  of  pleading  in  all  cases  which  I  have  seen, 
where  sureties  are  sued  on  account  of  the  defaults  of  persons  for  whom 
they  have  given  security,  as  in  Collins  et  al  v.  Gwynne,(5)  already  cited. 
In  Serra  et  al.  v.  Wright,(c)  this  very  objection  was  taken,  and  the  court 
held  the  declaration  bad  on  special  demurrer.  A  few  words  inserted  in 
the  declaration  would  have  avoided  this  exception,  and  it  seems  strange 
that  the  amended  declaration  should  not  have  been  made  free  from  all 
cavil  on  this  point,  after  the  former  discussion  upon  it,  and  considering 
what  was  said  in  the  judgment  of  the  court. 

Upon  the  last  point,  I  find  in  some  of  the  forms,  that  a  time  is  stated  at 
which  or  within  which  the  goods  or  monies  were  received,  but  not  in  all. 
It  is  safer  to  state  a  time,  and  the  principles  of  pleading  seem  to  require  it. 
Upon  the  whole,  I  am  of  opinion  that  the  first  cause  of  demurrer  is  not 
entitled  to  prevail,  but  that  the  second  and  third  objections  assigned  are 
good  on  special  demurrer. 

The  rest  of  the  court  concurring,  Judgment  for  defendants. 


Maulson,  Assignee  of  Kissock,  a  Bankrupt,  v.  The  Commeeciax 

Bank,  M.  D. 

Under  the  75th  clause  of  our  bankruptcy  act,  the  108th  section  of  the  British 
statute,  6  George  4,  ch.  16,  is  not  in  force  in  Upper  Canada. 

If  a  seizure  be  made  under  execution  without  notice  of  a  prior  act  of  bankrupt- 
cy, before  the  issuing  of  a  commission  of  bankrupt,  the  sheriff  may  proceed 
to  sell  and  pay  over  the  proceeds  of  sale  to  the  execution  creditor,  though  the 
commission  be  placed  in  his  hands  before  sale. 

When  a  party  had  confessed  judgment  to  a  banking  institution  before  the  pass- 
ing of  the  bankrupt  law,  with  the  understanding  that  the  judgment  woiild  not 
be  enforced  so  long  as  he  continued  to  pay  to  the  plaintiff  a  certain  sum 
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every  fortnight ;  and  it  was  subsequently  agreed,  after  several  payments, 
that  the  confession  of  judgment  should  stand  as  a  security  also  for  notes  to  be 
discounted  for  the  party,  and  proceedings  having  been  threatened  against  him  by 
other  creditors,  the  bank  issued  execution  upon  the  judgment  and  sold:  Held 
that  the  assignee  of  the  bankrupt  on  a  commission  issued  after  the  seizure,  but 
before  sale,  could  not  recover  the  proceeds  in  an  action  for  money  had  and 
received  against  the  bank. 

Assumpsit  for  money  had  and  received  to  the  use  of  the  assignee  of 
the  bankrupt.  Plea  general  issue.  After  issue  joined,  the  parties  agreed 
to  place  themselves  upon  the  judgment  of  the  court,  upon  the  following 
facts :  One  James  Lockhart  being  indebted  to  the  President,  Directors  and 
Company  of  the  Commercial  Bank  of  the  Midland  District  in  a  large  sum 
of  money,  and  being  pressed  by  the  said  Company  for  payment,  offered  to 
assign  to  them  as  collateral  security  the  notes  of  hand  of  David  Kissock, 
the  bankrupt,  to  whose  estate  the  plaintiff  in  this  action  has  been  appoint- 
ed assignee.  The  President,  Directors  and  Company  of  the  said  Bank 
agreed  to  accept  an  assignment  of  the  promissory  notes  of  the  said  Kis- 
sock, who  also  agreed  to  confess  judgment  in  their  favour  for  the  amount 
due  upon  the  said  securities,  which  was  5000Z.,  and  thereupon  on  the  1st 
day  of  February,  1843,  executed  a  cognovit  actionem  in  Her  Majesty's 
court  of  Queen's  Bench,  in  Upper  Canada,  in  favour  of  the  President, 
Directors  and  Company  of  the  Commercial  Bank  of  the  Midland  District, 
in  which  he  confessed  the  true  debt  due  from  him  to  the  said  institution 
to  be  5000Z.  The  cognovit  just  stated  was  payable  instanter,  but  it  was 
understood  between  the  said  Kissock  and  the  Commercial  Bank,  that  if 
Kissock  should  pay  the  notes  for  the  amount  of  which  the  cognovit  was 
given,  which  were  for  150Z.  each,  and  payable  every  fortnight,  that  the 
bank  would  not  issue  execution,  but  that  if  any  of  the  notes  were  unpaid 
when  due,  then  that  execution  should  at  once  issue  for  the  whole  amount. 
Judgment  was  entered  upon  this  confession  on  the  said  1st  day  February, 
1843,  but  no  further  steps  were  taken  until  the  month  of  March,  1844. 
At  that  time  several  of  the  notes  were  over-due  and  unpaid,  and  one  of 
the  creditors  of  the  bankrupt  pressing  for  his  debt,  and  threatening  legal 
proceedings,  the  Commercial  Bank  caused  execution  to  be  sued  out  upon 
their  judgment,  and  upon  the  15th  day  of  March  in  that  year,  a  writ  of 
fieri  facias  was  sued  out  of  Her  Majesty's  Court  of  Queen's  Bench  upon  the 
aforesaid  judgment,  which  was  endorsed  to  levy  of  the  goods  and  chattels 
of  the  said  Kissock  the  sum  of  2275Z.,  and  the  writ  so  endorsed  was 
placed  in  the  hands  of  the  sheriff  of  the  Niagara  District,  who  seized 
thereunder  all  the  goods  and  chattels  of  the  bankrupt.  The  above  men- 
tioned sum  of  2275Z.  was  all  that  there  remained  due  from  Kissock  to  the 
bank.  The  Sheriff  had  remained  in  possession  under  the  aforesaid  writ 
of  fi.  fa.  up  to  the  1st  day  of  May  then  next,  at  which  time  some  compro- 
mise having  been  effected  between  Kissock  and  the  bank,  the  levy  under 
the  fieri  facias  was  abandoned,  and  the  bankrupt  restored  to  the  posses- 
sion of  his  effects,  upon  the  understanding,  however,  that  Kissock's  future 
dealings  in  the  way  of  his  trade  should  be  in  the  city  of  Toronto,  and  that 
the  Commercial  Bank  should  be  permitted  to  use  the  said  judgment,  not 
only  to  secure  the  debt  due  to  the  institution,  but  also  such  debts  as  the 
bankrupt  should  incur  with  the  customers  of  that  institution  in  Toronto, 
under  the  aforesaid  arrangement,  provided  the  notes  given  by  Kissock  for 
such  debts  should  happen  to  be  discounted  by  the  said  bank  Subsequent 
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to  this  arrangement,  Kissock  made  various  payments  to  the  bank,  by 
which  the  balance  of  22751.  upon  the  2;lth  day  of  January,  1845,  was 
reduced  to  1566/.,  which  was  all  that  then  remained  due  from  the  bank- 
rupt to  the  said  institution  on  the  original  transactions  on  which  the  cog- 
novit was  given.  But  before  that  date  Kissock  had  contracted  several 
debts  to  various  persons  in  the  city  of  Toronto,  customers  of  the  Com- 
mercial Bank,  and  had  given  notes  to  them  in  payment  which  had  been 
discounted  at,  and  were  held  by,  the  Commercial  Bank.  Shortly  before 
the  time  just  alluded  to,  namely,  the  2.5th  day  of  January,  1845,  a  con- 
siderable amount  of  Kissock's  original  debt  being  then  due,  and  he  having 
written  to  the  cashier  of  the  bank  at  Toronto  that  he  could  not  immedi- 
ately pay  the  amount,  the  Commercial  Bank  apprehending  loss,  again  on 
the  day  last  mentioned  sued  out  of  Her  Majesty's  court  of  Queen's  Bench 
a  writ  of  fieri  facias  upon  the  confession  of  judgment  before  mentioned. 
But  being  desirous  of  protecting  the  aforesaid  creditors  of  the  said  Kis- 
sock, resident  at  the  city  of  Toronto,  and  securing  the  amount  of  the 
notes  made  by  Kissock  as  aforesaid,  the  Commercial  Bank,  with  the  assent 
of  the  said  Kissock,  caused  the  said  writ  of  fieri  facias  to  be  endorsed, 
with  direction  to  the  sheriff  to  levy  the  sum  of  3375/.,  sherifTs  fees,  &c., 
instead  of  the  sum  of  1566/.,  which  last  amount  was  all  that  was  really 
due  to  the  said  institution  on  the  original  transaction.  The  writ  of  fieri 
facias  so  indorsed  for  3375/.  was  placed  in  the  hands  of  the  sheriff  of  the 
Niagara  District,  and  that  officer  seized  the  goods  and  chattels  of  the 
bankrupt,  on  the  said  25th  day  of  January,  1845,  for  the  said  sum  of 
3375/.,  sheriff's  fees,  &c.:  and  after  the  said  seizure  and  before  the  issue 
of  the  said  commission,  the  said  Kissock  assented  to  the  said  endorsement, 
and  to  the  sheriff's  seizure  of  his  goods,  for  the  said  sum  of  3375/.,  which 
sum  the  goods  and  chattels  of  the  said  Kissock  were  insufficient  to  meet. 
But  before  any  sale  had  taken  place,  and  upon  the  19  th  day  of  February, 
1845,  a  commission  of  bankruptcy  was  duly  issued  against  the  said  Kis- 
sock, at  the  instance  and  upon  the  petition  of  Montreal  creditors,  not 
secured  by  the  said  writ,  under  which  the  plaintiff  in  this  suit  was  duly 
appointed  assignee,  which  said  commission  of  bankruptcy  and  appointment 
of  assignee  are  still  in  full  force ;  and  on  the  24th  day  of  February  the 
defendants  directed  the  sheriff  to  alter  the  endorsement  from  3375/.  to 
1566/.,  the  amount  due  on  the  original  transactions  to  various  parties 
with  whom  Kissock  had  contracted  debts  in  the  city  of  Toronto,  and 
whose  notes  in  the  Commercial  bank  made  up  the  additional  amount, 
having  determined  to  rank  as  creditors  on  the  Kissock  estate,  and  the 
sheriff  accordingly  proceeded  under  the  execution,  and  levied  and  made 
the  sum  of  1556/.,  and  fees  and  costs,  and  no  more,  which  said  sum  has 
been  paid  to  the  defendants  under  the  aforesaid  writ.  The  facts  of  this 
case  are  submitted  to  the  court  in  the  same  manner  as  they  would  have 
been  submitted  to  a  jury ;  and  the  court  are  to  be  at  liberty  to  draw  any 
inference  from  the  said  facts  in  the  same  way  that  a  jury  might  do.  And 
if  the  court  should  be  of  opinion  that  the  plaintifi*  is  entitled  to  judgment 
on  the  facts  stated,  then  the  judgment  shall  be  entered  for  the  plaintiff 
for  the  amount  of  principal  and  interest  due  by  confession  or  otherwise, 
as  the  court  shad  direct;  but  if  the  court  shall  be  of  opinion  that  the 
defendants  are  entitled  to  judgment,  then  that  judgment  of  non-suit  or 
otherwise,  as  the  court  shall  direct,  shall  be  entered  for  the  defendants. 
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Blake,  for  the  plaintiff. — The  principal  question  in  this  case  is,  whether 
the  108th  section  of  the  English  bankrupt  act  6  Geo.  IV.  ch.  16,  is  in 
force  in  Upper  Canada,  under  the  75th  clause  of  our  provincial  bankrupt 
act  7  Vic.  ch.  1 0,  which  enacts,  "  That  in  all  questions  not  otherwise  pro- 
"  vided  for,  the  laws  of  Upper  Canada,  and  of  Lower  Canada,  respectively, 
"  shall  be  resorted  to  as  the  rule  of  decision  in  all  questions  respecting 
"  bankrupts,  as  the  said  laws  now  respectively  obtain  in  each  section  of  the 
"  province ;  and  in  cases  unprovided  for  in  the  existing  laws  above  inen- 
"  tioned,  then  resort  shall  be  had  to  the  laws  of  England  as  such  rule  of 
"  decision  in  that  part  of  this  province  heretofore  Upper  Canada,  and  that 
"  only."  Now  in  the  law  as  it  relates  to  Upper  Canada,  there  is  no 
provision  whatever  made  for  the  cases  of  judgment  by  confession,  on 
warrants  of  attorney  and  by  default,  and  those  being  unprovided  for,  we 
must  look  to  the  English  bankrupt  laws  for  guidance  in  such  cases ;  and 
we  find  in  the  108th  section,  6  Geo.  IV.  ch.  16,  that  it  is  provided, 
"  That  no  creditor  having  security  for  his  debt,  &c.  shall  receive  upon 
"  any  such  security,  &c.  more  than  a  rateable  part  of  such  debt,  except  in 
"  respect  of  any  execution  or  extract  served  and  levied  by  seizure  upon,  or 
"  any  mortgage  of  or  lien  upon  any  part  of  the  property  of  such  bankrupt 
"  before  the  bankruptcy :  Provided,  that  no  creditor,  though  for  a  valuable 
"  consideration,  who  shall  sue  out  execution  upon  any  judgment  obtained 
"  by  defraud,  confession  or  nil  dicit,  shall  avail  himself  of  such  execution 
"  to  the  prejudice  of  other  prior  creditors,  but  shall  be  paid  rateably  with 
"  such  creditors."  This  is  an  execution  upon  a  confession  of  judgment, 
and  the  defendants  according  to  the  operation  of  that  section  in  England, 
would  share  only  rateably  with  the  other  creditors,  and  consequently 
would  be  liable  to  the  assignee  in  this  action  for  money  had  and  received ; 
and  this  effect  is  still  given  to  this  section  in  England,  notwithstanding 
the  later  statute  there,  2  &  3  Vict.  ch.  29,  which  at  first  sight  would  seem 
to  make  a  different  provision. — Whitmore  v.  Robertson, («)  Skey  v.  Car- 
ter.(b)  Then  is  there  any  analogous  provision  in  our  statute,  or  is  this 
not  rather  a  question  unprovided  for  ?  that  it  is  so  can  hardly  be  denied, 
and  consequently,  by  the  effect  of  the  English  statute  the  defendants  are 
not  entitled  to  retain  the  money  paid  on  the  execution.  It  may  be  still 
a  question,  notwithstanding  the  case  of  Hales  v.  Tracey,((7)  in  this  court, 
whether  the  goods  must  not  be  sold  as  well  as  seized  under  the  execution 
to  avoid  the  effect  of  a  commission  of  bankrupt,  the  words  in  the 
statute  are  "  executed  and  levied,"  and  they  would  certainly  seem  to 
import  that  the  seizure  must  be  completed  by  sale.  Then  the  agreement 
in  May,  1844,  was  an  act  of  bankruptcy,  and  its  subsequent  carrying  into 
effect  by  the  seizure  in  January,  1845,  deprived  the  defendants  of  the 
priority,  which  their  execution  might  otherwise  have  given  them ;  and  this 
though  the  agreement  was  more  than  four  months  before  the  commission 
of  bankruptcy  issued.  The  act  of  the  bankrupt  also  was  a  procuring  of 
his  goods  to  be  taken  in  execution  within  the  meaning  of  the  second 
clause  of  the  bankrupt  act,  and  for  that  reason  also,  the  defendants  are 
not  entitled  to  the  monies  received  upon  the  writ  of  execution. 

J.  Hillyard  Cameron,  for  the  defendants. — The  plaintiff  contends  that 
he  is  entitled  to  recover  on  three  grounds,  the  decision  of  any  one  of 
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which  in  his  favor,  must  decide  the  case  against  the  defendants.  These 
grounds  arc,  first,  that  the  seizure  by  the  sheriff  should  have  been  per- 
fected by  sale  before  the  commission,  to  bar  the  right  of  the  assignees ; 
secondly,  that  the  execution  on  the  confession  of  judgment  is  void  by  the 
operation  of  the  108th  section  of  6  Geo.  IV.  ch.  16  ;  and  thirdly,  that  the 
taking  the  goods  in  execution  under  the  circumstances  was  by  a  fraudu- 
lent procuring  of  the  bankrupt  with  the  knowledge  of  the  defendants,  and 
as  such  was  in  itself  an  act  of  bankruptcy  which  could  confer  no  title  to 
the  money  levied,  against  the  assignee.  Upon  the  first  ground,  the  case 
of  Hales  v.  Tracey,(a)  in  this  court,  is  expressly  in  point.  There  the 
court  decided  that  an  execution  was  executed  so  as  to  give  priority  to  the 
execution  creditor,  by  the  levy  under  it  before  the  commission  issued, 
although  there  had  at  that  time  been  no  sale  under  the  writ ;  and  as  that 
is  so  recent  a  decision  it  can  hardly  with  any  propriety  be  called  in  ques- 
tion, even  if  there  were  no  express  authority  in  its  favour ;  which  how- 
ever there  is,  under  the  old  English  bankrupt  law,  which  contained  a 
provision  precisely  similar  to  that  contained  in  our  act.  The  second 
ground  is  one  of  very  great  importance,  as,  if  it  can  be  sustained  by  the 
plaintiff,  it  must  do  away  with  confessions  of  judgments  in  a  great  many 
cases.  It  is  contended  that  the  108th  section  of  the  6  Geo.  IV.  ch.  16, 
is  in  force  in  this  province,  under  the  75th  clause  of  our  bankrupt  law; 
which  directs,  that  in  all  questions  not  provided  for  by  the  laws  of  Upper 
Canada,  &c.  relating  to  bankrupts,  resort  shall  be  had  to  the  laws  of 
England  as  the  rule  of  decision  ;  and  the  effect  of  this  confession  of  judg- 
ment is  endeavoured  to  be  got  rid  of  by  destroying  the  exclusive  operation 
of  the  execution,  according  to  the  proviso  in  the  lO&th  section.  But  can 
it  be  said  that  this  is  a  case  unprovided  for  by  the  act  ^  Numerous 
authorities  shew  that  under  6  Geo.  IV.  ch.  1 6,  when  the  plaintiff  was  a 
creditor  of  the  bankrupt  at  the  time  of  the  act  of  bankruptcy,  he  obtained 
no  priority  by  his  writ  of  execution  on  a  judgment  by  confession,  until  it 
was  perfected  by  sale,  and  a  commission  of  bankruptcy  issuing  between 
the  seizure  and  sale,  would  vest  the  title  to  the  proceeds  of  sale  in  the 
assignees ;  but  under  our  statute  it  has  been  decided  that  the  seizure  in 
execution  bars  the  assignees  by  the  express  terms  of  the  act ;  and  that 
construction  is  not  confined  to  any  particular  kind  of  judgments,  nor  is 
any  distinction  drawn  between  a  judgment  on  verdict  and  a  judgment  by 
confession  or  default ;  but  the  same  effect  is  given  to  every  execution, 
no  matter  upon  what  judgment  it  may  have  been  issued.  It  may  be  diffi- 
cult to  determine  to  what  cases  the  provision  contained  in  the  75  th  clause 
of  our  bankrupt  act  would  apply  ;  but  it  can  never  have  been  intended  by 
the  legislature  to  apply  to  a  case  like  the  present,  because  this  cannot  be 
considered  as  an  unprovided  case,  or  one  upon  which  the  legislature  have 
expressed  no  opinion,  or  given  no  direction.  It  can  hardly  be  contended 
that  every  clause  of  the  English  statute  relating  to  bankruptcy  is  to  be 
enforced  here,  if  there  be  no  express  clause  in  our  statute  embracing  the 
same  point ;  but  even  if  that  could  be  contended  for  successfully,  it  can 
never  be  extended  so  far  as  that  the  court  should  hold  that  when  the 
legislature  have  made  a  provision  that  will  apply  to  the  case,  that  because 
that  prevision  does  not  go  so  far  as  the  provision  on  the  same  subject  in 
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the  English  statutes,  therefore  the  addition  is  to  be  engrafted  on  our 
statute,  and  to  become  a  substantive  part  of  our  law ;  and  unless  the 
courts  can  so  hold,  the  plaintiff  cannot  prevail  upon  his  second  ground  of 
objection.  On  the  third  ground,  the  question  resolves  itself  into  this : 
did  the  bankrupt  commit  an  act  of  bankruptcy  of  which  the  defendants 
had  notice  before  the  seizure  under  their  writ  ?  for  if  he  did  not,  the 
confession  of  judgment  must  stand.  It  must  be  borne  in  mind,  that  when 
this  confession  of  judgment  was  given  and  judgment  entered  upon  it,  there 
was  not,  nor  had  there  ever  been  a  bankrupt  law  in  Upper  Canada ;  and 
therefore  no  question  as  to  the  bankrupt  law  could  have  arisen  on  the 
inception  of  this  confession,  nor  at  any  time  afterwards  until  the  seizure 
in  March,  1844,  and  the  agreement  in  the  following  May.  If  either  that 
seizure  or  agreement  could  be  treated  as  an  act  of  bankruptcy,  then  to 
have  made  it  available  it  should  have  been  pursued  according  to  the 
statute,  within  four  months ;  but  it  was  not,  and  nearly  nine  months 
elapsed  before  the  second  seizure.  There  could  therefore  be  no  prior 
act  of  bankruptcy  arising  out  of  those  earlier  proceedings  to  affect  the 
seizure  in  January,  1845,  unless  that  seizure  could  be  made  to  refer  back 
to  the  agreement  in  May,  and  thus  the  bankruptcy,  and  the  knowledge 
of  it  by  the  defendants,  arise  by  relation ;  but  that  could  clearly  not  be 
so,  and  there  is  no  point  for  the  plaintiff  to  rest  upon,  unless  he  can 
establish  a  procuring  of  the  bankrupt's  goods  to  be  taken  in  execution  in 
the  terms  of  the  second  clause  of  the  statute  ;  but  the  facts  stated  in  the 
case  negative  any  such  supposition ;  the  bankrupt  merely  gives  the  defen- 
dants notice  that  he  is  pressed  for  money,  and  they  immediately  proceed 
to  enforce  their  judgment ;  that  certainly  cannot  be  looked  upon  as  an  act  of 
the  bankrupt  done  with  a  view  to  have  his  goods  taken  in  execution,  but 
should  rather  be  considered  as  an  attempt  on  his  part  to  obtain  some 
leniency  fi:om  the  particular  creditor,  in  whose  power  it  was  immediately  to 
proceed  against  him.  The  counsel  for  the  defendants  cited  Whitmore  v. 
Robertson,(a)  Beekman,  Assignee  v.  Workman  et  al,(&)  Gore  v.  Lloyd,(c) 
Parker  V.  Ramsbottom,(<i)  Morgan  v.  Brundrett,(e)  Atkinson  v.  Brindall,(/) 
Eden  on  Bankruptcy. (g-) 

Robinson,  C.  J. — Upon  the  case  stated,  I  am  of  opinion  that  the 
plaintiff  has  no  right  to  recover.  The  arrangement  made  between  the 
bank  and  Kissock  in  February,  1843,  was  a  reasonable  and  just  one, 
contemplating  only  the  payment  of  a  bona  fide  debt.  There  can  be  no 
imputation  of  an  intention  to  contravene  the  bankrupt  laws  connected 
with  that  transaction,  for  we  had  then  no  system  of  bankrupt  laws  in  the 
province.  The  agreement  on  the  part  of  the  bank  not  to  enforce  execu- 
tion, so  long  as  the  debtor  should  be  punctual  in  paying  off  the  judgment, 
at  the  rate  of  1501.  every  fortnight,  implied  no  fraudulent  collusion  with 
the  debtor,  to  shelter  him  from  other  creditors ;  and  it  is  not  shewn  that 
they  knew  that  he  was  then  indebted  to  others,  nor  indeed  is  it  shewn 
that  he  was  so  indebted.  Then,  on  the  15th  November,  1844,  when 
they  found  that  he  was  in  arrear  with  his  payments,  they  only  acted 
honestly  upon  their  previous  bona  fide  agreement  in  taking  out  execution 
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for  the  debt  due  them.  Our  bankrupt  act  had  then  been  passed,  but  it 
need  hardly  be  said  that  there  is  nothing  in  that  to  restrain  a  creditor 
from  enforcing  the  execution  of  a  bona  fide  judgment,  and  especially  a 
judgment  confessed  and  entered  before  any  such  law  was  in  existence, 
whatever  the  debtor's  situation  might  be  in  regard  to  other  creditors. 
Nor  can  it,  as  I  think,  make  any  difference  that  the  judgment  was  obtain- 
ed by  confession.  If  all  the  provisions  which  are  to  be  found  in  the 
British  bankrupt  acts  respecting  judgments  or  warrants  of  attorney  and 
confessions  could  be  considered  as  in  force  here  under  the  75  th  clause  of 
our  act,  we  might  feel  a  difficulty  in  applying  them  to  such  judgments  as 
had  been  entered  before  our  statute  passed,  and  which  could  not  possibly 
be  held  invalid,  by  ascribing  to  the  parties  an  intention  to  give  a  preference 
in  fraud  of  the  bankrupt  laws,  at  a  time  when  there  were  no  bankrupt 
laws  in  this  country.  The  operation  which  is  to  be  given  to  the  82nd 
&  108th  clauses  of  the  British  bankrupt  act  6  Geo.  IV.  ch.  16.,  and  to 
the  2nd  Sc  3rd  Vic.  ch.  29,  seems  to  be  settled  not  without  difficulty  in 
the  case  of  Whitmore  and  others  v.  Robertson, (a)  and  Skey  v.  Carter, (J) 
in  which  the  same  point  was  decided  in  error,  in  the  exchequer  chamber, 
the  construction  adopted  being  this :  that  the  statute  2nd  and  3rd  Vic, 
ch.  29,  renders  valid  such  executions  only  as  before  that  statute  would 
have  been  invalid  by  reason  of  a  previous  act  of  bankruptcy,  but  not  such 
as  are  invalid  of  themselves,  and  that  it  does  not  repeal  the  6  Geo.  IV., 
ch.  16,  sec.  108.  Therefore,  when  judgment  had  been  signed  on  a  cog- 
novit given  by  a  party  who  had  previously  committed  an  act  of  bankruptcy, 
but  not  by  way  of  fraudulent  preference,  and  the  execution  was  executed 
by  seizure  only,  and  not  completed  by  sale  of  the  effiscts  before  the  date 
of  the  fiat ;  it  was  held  that  the  transaction  was  not  protected  against  the 
assignees  by  the  2nd  &  3rd  Vic,  ch.  29.  If  the  same  provisions  were  in 
force  here  we  should  no  doubt  hold  ourselves  bound  by  that  construction, 
though  it  is  not  at  first  sight  the  most  obvious.  And  I  take  it  that  in 
such  cases  coming  under  the  latter  part  of  the  108th  clause  of  6  Geo.  IV., 
ch.  16,  it  would  not  be  necessary  to  shew  any  act  of  bankruptcy  com- 
mitted before  the  giving  of  the  cognovit.  The  intention  of  that  provision 
is,  that  persons  having  obtained  judgment  in  any  other  way  than  after  a 
verdict  or  on  demurrer,  shall  gain  no  advantage  over  the  other  creditors 
of  a  person  subsequently  becoming  bankrupt,  but  shall  share  rateably  with 
them ;  but  by  1  Wm.  IV.,  ch.  7,  this  construction  was  confined  to  con- 
fessions given  without  any  suit  having  been  instituted,  which  I  take  it,  was 
the  case  here.  [There  can  be  no  doubt  that  in  the  absence  of  any  such 
special  provision  in  regard  to  judgments  by  confession,  there  is  nothing 
in  the  fact  of  taking  the  cognovit  in  this  case  that  can  disable  the  plain- 
tiffs from  enforcing  the  judgment  which  has  been  entered  upon  it.  It  is 
admitted  in  the  case  that  it  was  given  for  a  debt  actually  due.  It  cannot  be 
said  that  it  was  given  after  the  act  of  bankruptcy  committed,  or  in  contem- 
plation of  bankruptcy,  for  bankruptcy  in  the  legal  sense  of  the  term  was 
then  unknown  in  Upper  Canada.  Judgment  was  entered  upon  this  cognovit 
the  day  on  which  it  was  given,  viz :  1st  February,  1843;  the  bankrupt  act 
was  passed  on  the  9th  December  following ;  on  the  15  th  day  of  March,  1844, 
a  writ  of  fi.  fa.  was  sued  out  upon  this  judgment,  endorsed  to  levy  the 
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debt  at  that  time  due,  and  upon  this  writ  the  sheriff  seized  the  debtor's  goods, 
but  upon  the  compromise  stated  in  the  case  they  were  given  up  again  in 
May,  1844,  and  the  levy  abandoned.  Then  on  the  25th  January,  1845, 
Kissock,  the  debtor,  having  written  to  the  plaintiffs  that  he  could  not  at 
that  time  pay  the  amount  due  to  them,  the  Commercial  Bank  apprehend- 
ing the  loss  of  their  debt,  took  out  another  fi.  fa.  upon  the  judgment,  and 
the  sheriff  on  the  same  day  seized  the  goods.  On  the  19th  day  of  Feb- 
ruary, 1845,  a  commission  of  bankruptcy  issued  against  the  debtor,  Kis- 
sock, and  on  the  24th  February,  a  few  days  afterwards,  the  plaintiffs  sold 
the  goods.  Now  setting,  for  the  present,  out  of  view,  the  arrangement 
stated  in  the  case  respecting  the  covering  by  the  judgment,  the  amount  of 
future  discounts  obtained  from  the  bank  on  account  of  Kissock  or  those 
deahng  with  him,  and  supposing  there  had  been  no  attempt  or  intention 
from  the  first  to  make  use  of  the  cognovit  for  any  purpose  unconnected 
with  the  debt  for  which  it  was  taken,  what  is  there  in  our  bankruptcy  act 
to  interfere  with  the  bank  enforcing  execution  upon  their  judgment  ? 
Certainly,  there  is  nothing  expressly  bearing  upon  the  subject,  except  the 
37th  clause,  which  provides  that  "all  executions  against  the  goods,  &c., 
"  of  any  bankrupt  bona  fide  executed  and  levied  before  the  date  of  the 
"  commission  shall  be  valid,  notwithstanding  any  act  of  bankruptcy  by 
"  him  committed,  provided  the  person  at  whose  suit  or  on  whose  account 
"  such  execution  issued  had  not  at  the  time  of  levjdng  such  execution 
"  notice  of  any  act  of  bankruptcy  before  then  committed  by  such  bank- 
*'rupt."  In  Hales  v.  Tracy,  in  this  court,  (a)  it  was  determined  that 
under  this  clause  the  having  levied  before  the  commission  issued,  pre- 
vented the  title  of  the  assignees  accruing,  though  the  goods  might  not  be 
sold  till  afterwards,  provided  the  plaintiff,  before  the  levy,  had  no  notice 
of  any  act  of  bankruptcy.  The  clause  was  doubtless  transcribed  from 
the  first  clause  of  the  imperial  statute  2nd  &  3rd  Vic,  ch.  29,  so  far  as 
the  legislature  thought  fit  to  follow  it,  though  not  very  accurately  trans- 
cribed; for  instead  of  "executed  or  levied,"  it  has  the  words  "executed 
and  levied :"  but  this  variation,  which  was  probably  accidental,  does  not 
seem  to  us  to  give  a  different  effect  to  the  clause.  "Executed  and  levied" 
is  not  a  very  sensible  mode  of  expression,  for  it  makes  the  levying  an  act 
in  addition  to  the  executing  of  the  writ,  which  it  would  not  be  if  "execu- 
ted" meant  fully  executed,  that  is  the  final  completion  of  the  execution. 
But  in  law,  the  execution  of  a  fi.  fa.  is  regarded  as  an  entire  act,  and 
when  the  execution  of  it  has  begun,  the  writ  is  said  to  be  executed. 
The  levying  clearly  means  the  seizing  under  the  writ,  it  does  not  neces- 
sarily include  the  sale ;  and  when  towards  the  end  of  this  clause  the 
legislature  speaks  only  of  the  "levying"  the  execution  and  drops  the  word 
"  executed,"  they  shew  their  intention  to  be  that  when  the  plaintiff  had 
made  his  execution  attach  upon  the  goods  by  levying,  and  without  notice 
of  any  act  of  bankruptcy,  he  should  be  secured  in  the  fruits  of  it  against 
the  retrospective  effect  of  the  bankrupt  laws. 

But  in  this  case  the  plaintiffs  had  levied  before  the  date  of  the  commis- 
sion, even  regarding  the  first  levy  as  out  of  the  question,  and  admitting 
that  they  can  only  rely  on  the  second  levy  made  on  25  th  January,  1845. 

The  only  question  under  the  37  th  clause  therefore  is,  whether  they 
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can  be  said  to  have  had  notice  then  (on  2.5th  January,  1  845)  of  any- 
prior  act  of  bankruptcy.  No  such  act  of  bankruptcy  is  stated  in  the  case, 
and  they  therefore  could  have  had  notice  of  none  ;  unless  the  transaction 
between  Kissock  and  the  plaintiff  in  May,  1844,  was  in  itself  an  act  of 
bankruptcy.  This  it  could  not  have  been,  unless  it  came  within  the  2nd 
clause  of  our  bankrupt  act,  and  came  strictly  witliin  it,  for  we  cannot 
superadd  by  construction  any  new  acts  of  bankruptcy.  If  it  can  be  said 
that  Kissock  had  before  the  2.5th  January,  1845,  willingly  or  fraudu- 
lently procured  his  goods  or  chattels  to  be  taken  in  execution,  and  that 
these  defendants  knew  it,  that  would  bring  the  case  under  the  exception. 
None  of  the  other  acts  of  bankruptcy  described  in  the  2nd  clause  can 
possibly  apply  to  this  case ;  there  was  certainly  no  willingly  or  fraudu- 
lently procuring  his  goods  to  be  taken  in  execution  on  the  occasion  of  the 
first  levy,  in  March,  1844;  the  facts  stated  at  least  shew  no  ground  for 
such  an  inference.  Then  as  to  the  agreement  in  May,  1844,  that  consti- 
tuted no  act  of  bankruptcy  within  the  2nd  clause ;  and  looking  at  it  with 
reference  to  the  1 9th  clause,  if  we  could  say  on  the  facts  before  ns,  that 
it  was  made  in  contemplation  of  bankruptcy,  which  I  think  we  can  not, 
still  we  cannot  determine  that  this  was  done  in  order  to  give  a  voluntary 
preference  to  the  bank  on  the  discoueting  of  the  debtor's  commercial 
paper,  because  at  the  time  the  conditions  were  assented  to,  Kjssock  was 
in  the  power  and  at  the  mercy  of  the  bank,  who  held  his  goods  id  execu- 
tion, and  who  would  only  agree  to  suspend  proceedings  upon  those  terms. 
It  is  not  shewn  that  the  proposition  for  this  arrangement  came  from 
Kissock,  or  in  the  language  of  the  courts  in  several  late  cases,  that  the 
initiative  was  with  him ;  nor  is  it  shewn  that  he  was  at  the  time  insolvent, 
or  contemplated  bankruptcy,  or  had  any  reason  to  suppose  it  inevitable. 
It  was  moreover,  for  all  that  appears,  an  agreement  bona  fide  entered  into 
so  far  as  the  bank  was  concerned,  more  than  thirty  days  before  the  date 
of  the  commission,  which  brings  it  within  the  exception  in  the  19th 
clause ;  and  the  plaintiffs  in  the  fi.  fa,  cannot  have  lost  the  benefit  of  that 
exception  by  any  notice  which  they  were  shown  to  have  had  of  any  act 
of  bankruptcy  prior  to  that  date,  for  no  siich  act  of  bankruptcy  appears. 

It  would  be  decidedly  going  against  the  current  of  authorities  to  hold 
the  agreement  made  in  May,  1844,  that  the  judgment  which  had  been 
entered  should  be  used  for  securing  other  debts,  void  under  the  19th 
section,  as  being  in  contemplation  of  bankruptcy  ;  and  if  it  were,  still  the 
only  consequence  would  be,  that  being  void,  the  judgment  could  not  be 
enforced  for  the  benefit  of  such  creditors.  It  has  not  been  enforced  for 
their  benefit,  as  the  case  shews ;  for  the  money  which  the  assignees  are 
seeking  to  recover  in  this  action,  is  the  proceeds  of  so  much  of  the  goods 
only  as  were  necessarily  sold  to  satisfy  the  balance  due  to  the  bank,  of  the 
particular  debt  for  which  the  cognovit  was  given.  The  parties  themselves- 
had  put  an  end  to  that  arrangement,  and  had  voluntarily  placed  matters 
on  the  same  footing  which  the  1 9th  clause  would  have  placed  them  upon, 
if  strained  to  its  utmost  extent. 

As  to  that  part  of  the  argument  which  referred  to  the  108th  clause  of 
the  6  Geo.  IV.  ch.  16,  the  provision  there  made  is,  "That  no  creditor 
*'  who  shall  sue  out  execution  upon  any  judgment  obtained  by  confession^ 
"  shall  avail  himself  of  such  execution  to  the  prejudice  of  other  fair 
"  creditors,  but  shall  be  paid  rateably  with  such  creditors ;"  and  this  is 
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held  in  England  to  be  a  still  subsisting  provision,  notwithstanding  any- 
thing contained  in  the  2nd  &  3rd  Victoria,  ch.  29.  I  understood  it  to 
be  contended  in  the  argument  of  this  case,  that  although  our  statute  is 
wholly  silent  on  the  subject  of  judgments  by  confession  or  by  default  or 
on  warrants  of  attorney,  yet  that  we  have  this  part  of  the  English  system 
in  force  here,  by  virtue  of  the  75  th  clause  of  our  act,  which  enacts, 
"  That  in  all  questions  not  otherwise  provided  for,  the  laws  of  Upper 
"  Canada  shall  be  resorted  to  as  the  rule  of  decision  in  all  questions 
"  respecting  bankrupts,  and  that  in  cases  unprovided  for  in  the  existing 
"  laws,  resort  shall  be  had  to  the  laws  of  England  as  such  rule  of  decision 
"  in  that  part  of  Canada  which  was  formerly  Upper  Canada."  If  under 
this  enactment  the  provision  in  question  is  to  be  considered  as  imported 
into  our  bankrupt  laws,  then  I  suppose  it  would  follow  that  the  assignee 
should  recover  in  this  action,  in  order  that  the  money  which  the  defen- 
dants never  should  have  received  under  the  execution,  may  get  into  his 
hands  and  be  distributed  by  him  rateably  among  the  creditors.  But  I 
do  not  consider  that  this  provision  contained  in  the  108  th  clause  of  the 
English  act  6  Geo.  IV.  ch.  16,  is  in  force  in  Upper  Canada.  I  should  in 
the  first  place  have  doubts,  as  I  have  already  intimated,  whether  we  could 
properly  give  to  such  an  enactment  a  retrospective  effect,  by  applying  it 
to  judgments  entered  before  our  statute  was  passed.  In  England  the 
effect  of  the  language  used  is  to  make  it  retrospective,  and  it  has  been  so 
adjudged,  but  there  they  had  a  bankruptcy  system  in  force  for  genera- 
tions before  the  6  Geo.  IV.  ch.  16  was  passed;  and  it  might  be  no 
strained  inference  for  the  legislature  to  assume  that  it  was  with  reference 
to  that  system,  and  in  order  to  prevent  or  interrupt  its  operation  in 
compelling  a  fair  distribution  among  all  creditors  of  a  bankrupt  that 
confessions  were  in  general  or  often  taken ;  but  here,  except  with  regard 
to  absconding  debtors,  that  rateable  distribution  was  a  point  at  which  the 
creditors  had  no  means  of  arriving.  And  it  would  be  a  strong  measure 
for  the  legislature  to  take,  to  deal  in  this  way  with  a  judgment  which  had 
been  entered  up  before  any  bankrupt  law  had  ever  been  introduced  into 
Canada.  But  without  expressing  an  opinion  that  we  must  not  allow  this 
provision  to  apply  retrospectively,  in  case  we  should  think  it  to  be  in 
force  here  under  the  terms  used  in  the  75  th  clause  of  our  act,  I  take  it 
to  be  clear,  that  the  provision  of  the  108th  clause  of  the  6  Geo.  IV.  ch. 
16,  respecting  judgments  obtained  by  confession,  is  not  in  force  here.  It 
may  not  be  easy  to  discover  a  line  which  shall  mark  satisfactorily  the 
extent  evidently  intended  to  be  given  to  the  operation  of  the  75  th  clause 
of  our  statute,  giving  us  the  law  of  England  in  matters  of  bankruptcy  as 
^ur  rule  of  decision  in  unprovided  cases ;  but  it  can  never  in  my  opinion 
have  been  meant  to  apply  as  the  plaintiff  here  would  apply  it.  Whoever 
framed  the  provincial  act,  must  have  had  immediately  under  his  eye  the 
English  act  of  2nd  &  3rd  Vic.  ch.  29,  because  the  37th  clause  is  almost 
literally  transcribed  from  it ;  and  we  must  suppose  that  the  legislature, 
in  passing  it,  had  reference  to  the  source  whence  it  was  derived ;  but  that 
clause  stops  short  of  the  exception  respecting  judgments  and  warrants  of 
attorney  or  cognovits  contained  in  the  very  clause  from  whence  it  was 
copied.  It  would  seem  unreasonable  to  suppose  then  that  the  absence  of 
any  provision  in  our  statute  respecting  judgments  obtained  upon  confes- 
sion was  accidental.     It  could  not  have  escaped  attention  that  th© 
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British  statute  had  made  special  provision  respecting  them;  and  the 
omission  to  introduce  them  as  well  as  other  special  and  substantive 
enactments  upon  particular  subjects  could  not  have  been  otherwise  than 
an  intended  omission.  Though  several  more  recent  statutes  have  been 
passed  in  England,  chiefly  for  establishing  and  regulating  more  convenient 
and  satisfactory  tribunals  for  administering  the  law  in  cases  of  bankruptcy, 
yet  the  foundation  and  leading  principles  and  provisions  of  the  system  are 
still  to  be  looked  for  in  the  6  Geo.  IV.  ch.  16,  which  repealed  the  former 
statutes,  and  we  cannot  suppose  that  its  enactments  were  not  delib- 
erately examined  and  considered  with  a  view  to  adopting  such  as  might 
be  approved  of  and  thought  suitable,  and  rejecting  the  rest.  But  if  every 
special  provision  which  was  rejected  in  this  and  the  other  British  statutes, 
and  upon  the  subject  of  which  our  statute  is  silent,  were  to  come  in  under 
the  75th  clause,  then  the  legislature  will  have  exercised  their  judgment 
and  discrimination  in  vain  ;  and  we  must  suppose  that  all  that  was  not 
inserted  was  left  out  merely  to  save  the  trouble  of  transcribing  it,  and  with 
the  intention  that  it  should  come  in  nevertheless  under  the  clause 
referred  to.  The  words  of  the  clause  are  that  "  in  all  questions  not 
"  otherwise  provided  for,  the  laws  of  Upper  Canada  shall  be  resorted  to 
"  as  the  rule  of  decision'''  Now  the  legislature  must  have  known  when 
they  were  passing  this  act,  that  we  never  had  any  bankrupt  system  what- 
ever in  Upper  Canada,  and  consequently  they  could  not  have  meant  to 
say,  that  we  were  to  look  there  for  any  specific  and  positive  enactments 
on  the  subject  of  bankruptcy ;  they  meant  merely,  that  in  construing  and 
applying  the  statute  which  they  were  passing,  whatever  difficulties  and 
doubts  its  provisions  might  give  rise  to,  should  be  resolved  upon  the  legal 
principles  which  prevailed  in  both  parts  of  the  province  respectively  in  the 
general  administration  of  the  law  ;  but  as  the  total  want  of  a  bankrupt 
system  in  Upper  Canada  might  have  prevented  questions  arising  there 
calling  for  the  application  of  such  principles  and  doctrines,  and  therefore 
might  often  leave  us  without  a  guide,  we  were  referred  in  those  unpro- 
vided cases  to  the  laws  of  England  "  as  the  rule  of  decision"  in  all  ques- 
tions, &c.  Now  it  could  never  be  a  "  question "  under  our  statute, 
■whether  judgments  by  confession  were  not  upon  the  same  footing  in  regard 
to  executions  as  other  judgments,  for  unquestionably  they  must  be,  until 
there  is  some  positive  enactment  made  to  the  contrary,  and  there  is  no  such 
enactment  binding  upon  us.  If  we  were  to  accede  to  the  argument  of  the 
plaintiff,  we  should  have  to  look  upon  every  clause  in  all  the  English  bank- 
rupt acts  that  could  possibly  be  carried  into  effect  here  as  being  in  force, 
unless  we  saw  in  our  own  act  some  clear  evidence  that  they  were  meant 
to  be  excluded.  There  would  be  great  difficulty,  I  think,  in  numerous 
cases,  in  determining  upon  such  a  construction  what  parts  of  the  many 
British  statutes  stood  so  wholly  independent  of  anything  contained  in 
our  act,  that  they  could  be  added  to  it  as  an  imported  "  rule  of  decision" 
in  an  unprovided  case.  There  may  also,  I  am  very  sensible,  be  difficulty 
on  the  other  side,  in  determining  that  under  the  75th  clause  we  are  to 
take  in  nothing  as  a  rule  of  decision^  which  forms  merely  a  specific  sub- 
stantive enactment  in  a  statute  on  a  subject  on  which  our  act  is  silent : 
and  greater  difficulty  still,  (if  we  admit  anything  of  that  description)  in 
deciding  what  can  be  adopted  and  what  rejected.  For  instance,  as  imme- 
diately connected  with  this  subject  of  judgments  on  warrants  of  attorney, 
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there  is  in  the  British  bankrupt  acts,  a  provision  (3  Geo.  IV.  ch,  39,  s.  2,) 
which  makes  void  all  executions  upon  warrants  of  attorney  which  are  not 
filed  within  twenty-one  days  after  execution ;  that  is,  makes  them  void  as 
against  the  assignees  of  a  bankrupt  against  whom  a  commission  afterwards 
issues.  I  do  not  imagine  that  that  provision  is  considered  to  be  intro- 
duced here  under  our  75  th  clause,  and  yet  I  cannot  see  why  the  argu- 
ment advanced  in  this  case  on  the  part  of  the  plaintiffs,  would  not  equally 
extend  to  it  and  to  nearly  every  other  provision  in  the  British  bankrupt 
acts.  My  opinion  is,  that  the  special  enactment  in  the  6th  Geo.  IV.  ch.  1 6, 
respecting  judgments  obtained  on  confession,  is  not  under  the  75th 
clause  of  our  statute  made  part  of  the  bankrupt  law  of  this  province. 
And  for  the  reason  which  I  have  given,  the  assignees  were  not  in  my 
opinion  entitled  to  recover,  and  judgment  of  nonsuit  should  be  entered. 

Judgment  for  defendants. 


Doe  ex  dem.  William  Beeakey  v.  Jane  Breakey. 

Where  in  ejectment,  the  plaintiff's  counsel  in  opening  his  case  stated  it  as  a 
question  of  legitimacy,  and  that  the  defendant  claimed  under  a  will,  and  the 
defence  was  conducted  without  the  production  of  the  will,  as  if  the  statement 
of  the  counsel  had  rendered  that  unnecessary :  Held,  that  it  ought  to  have  been 
produced. 

Proof  of  marriage  by  reputation  and  cohabitation  for  twenty  or  thirty  years,  is 
sufficient  in  ejectment,  and  if  the  presumption  arising  therefrom  is  to  be 
rebutted,  it  must  be  by  positive  testimony. 

Marriages  contracted  in  Ireland  between  members  of  the  Church  of  England 
and  Presbyterians,  celebrated  by  ministers  not  belonging  to  the  Church  of 
England,  are  legalized  by  the  Imperial  statute  5  &  6  Vic.  ch.  26,  and  such 
marriages  celebrated  before  that  act  was  passed,  are  legal  marriages  in  this 
country. 

Ejectment  for  part  of  Lot  No.  71,  on  the  north  side  of  Walton  Street, 
in  the  town  of  Port  Hope.  At  the  trial  before  the  Honourable  Mr.  Jus- 
tice Jones,  at  the  last  spring  assizes  for  the  Newcastle  District,  the 
counsel  of  the  lessor  of  the  plaintiff  opened  his  case  to  the  jury,  claiming 
title  to  the  premises  in  question  as  brother  and  heir-at-law  to  Andrew 
Breakey,  deceased.  He  stated  that  he  was  aware  that  the  defendant,  who 
was  the  widow  of  Andrew  Breakey,  claimed  the  property  under  a  devise 
from  John  Breakey,  who  she  alleged  was  the  son  and  heir  of  Andrew 
Breakey  by  his  marriage  with  her,  but  that  it  was  impossible  that  she 
could  make  good  her  claim  under  such  a  devise,  inasmuch  as  it  could  be 
shewn  that  the  alleged  marriage  was  illegal,  and  that  therefore  John 
Breakey,  the  son,  never  had  the  legal  seisin  of  the  estate,  and  could  not 
have  legally  devised  it  to  the  defendant.  The  counsel  of  the  plaintiff 
then  proved  his  title  as  the  eldest  brother  and  heir-at-law  of  Andrew 
Breakey,  and  called  witnesses  to  establish  the  illegality  of  the  marriage 
with  the  defendant.  It  was  sworn  that  the  defendant  was  a  member  of 
the  Church  of  England,  and  that  Andrew  Breakey  was  a  Presbyterian, 
although  one  witness  stated  that  he  was  a  member  of  the  Church  of 
England  also,  and  that  the  marriage  was  solemnized  in  Ireland,  by  a 
Mr.  Caldwell,  a  Presbyterian  clergyman,  whose  performance  of  the 
ceremony  it  was  contended  was  irregular  and  illegal,  as  he  had  been 
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degraded  from  his  pastoral  charge  under  circumstances  which  rendered  it 
doubtful  whether  any  marriage  ceremony  performed  by  him  could  be 
considered  valid. 

On  the  part  of  the  defendant,  it  was  proved  that  the  marriage  took 
place  without  licence  or  publication  of  banns,  in  1815  or  1 8 1 6,  in  Ireland, 
where  both  the  parties  then  resided  ;  that  it  was  performed  publicly  in 
the  presence  of  their  friends  in  an  inn,  and  that  the  parties  continued  to 
live  together  ever  afterwards  as  man  and  wife,  until  Andrew  Breakey's 
death.  It  was  further  proved,  by  the  Rev.  Mr.  Douglas,  a  minister  of 
the  Presbyterian  Church  in  Ireland,  that  he  knew  Mr.  Caldwell,  who  had 
married  the  parties,  that  he  was  a  regularly  appointed  minister  of  the 
Presbyterian  Church,  but  had  been  degraded  from  his  charge  ;  that  he 
had  afterwards  solemnized  many  marriages,  which  were  considered  irregular 
but  not  illegal ;  and  that  neither  license  nor  banns  were  necessary  for  the 
validity  of  such  marriages  in  Ireland.  No  further  proof  was  given  of  the 
law  of  Ireland  on  the  subject,  nor  was  any  will  of  John  Breakey  produced, 
nor  legal  evidence  given  that  he  had  ever  devised  the  property  to  the 
defendant.    Upon  these  facts 

Mr.  Sullivan^  as  counsel  for  the  plaintiff,  contended  at  the  trial,  that 
his  client  was  entitled  to  a  verdict,  because  John  Breakey  having  for  all 
that  appeared  died  intestate  and  without  issue,  William  Breakey,  the 
lessor  of  the  plaintiff,  was  next  heir  to  him  as  well  as  to  Andrew  Breake}', 
and  entitled  to  inherit  the  estate,  whether  the  alleged  marriage  was  legal 
or  not.    On  the  other  hand, 

Mr.  Boulton^  the  defendant's  counsel,  contended  that  the  course  taken 
at  the  trial,  confined  the  lessor  of  the  plaintifl  to  the  question  of  the 
legality  of  the  marriage ;  that  he  must  be  taken  to  have  admitted  that 
John  Breakey  had  devised  to  the  defendant,  for  otherwise  the  case  he  had 
gone  into  was  irrelevant ;  that  on  his  opening  he  had  spoken  of  the 
devise  to  the  defendant,  and  having  endeavoured  to  meet  the  defence  by 
shewing  that  John  Breakey  had  no  estate  that  could  pass  by  the  will,  he 
could  not  be  allowed  to  question  the  fact  that  a  will  had  been  made,  and 
at  least  must  be  taken  to  have  admitted  its  actual  execution.  Ultimately 
a  verdict  was  taken  by  consent  for  the  defendant,  with  the  understanding 
that  it  should  be  submitted  to  the  judgment  of  the  court  in  banc,  whether 
there  was  such  proof  of  John  Breakey  having  been  born  in  lawful  wedlock, 
as  to  enable  the  defendant  to  make  title  under  him  as  heir  to  Andrew 
Breakey.  If  the  court  should  be  of  opinion  that  there  was  sufficient 
evidence  upon  that  point,  then  that  judgment  should  be  entered  for  the 
defendant,  unless  it  was  considered  that  there  was  not  sufficient  evidence 
or  admission  of  the  will  under  which  the  defendant  claimed,  when  there 
should  be  a  new  trial,  but  if  the  court  should  be  of  opinion  that  the 
legitimacy  of  John  Breakey  was  not  sufficiently  established,  the  judgment 
should  be  entered  for  the  lessor  of  the  plaintiff. 

R.  B.  Sullivan^  for  the  plaintiff. 

D.  E.  Boulton,  for  the  defendant. 

Robinson,  C.  J. — In  my  opinion,  what  passed  at  the  trial  cannot  be 
strained  into  an  admission  of  a  will  devising  this  estate  to  the  defendant, 
or  into  a  consent  to  dispense  with  its  production.  The  case  of  Doe  dem. 
Duplex  v.  Perry  et  al,(a)  was  relied  upon  on  the  part  of  the  defendant, 

(a)  Anstruther.  266. 
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but  that  was  very  different  in  its  circumstances  from  the  present.  There 
both  parties  at  the  trial  had  agreed  upon  the  construction  and  effect  of  a 
certain  deed;  and  at  the  conclusion  of  the  case,  the  defendants  objected, 
though  not  in  so  decided  a  manner  as  to  gain  the  attention  of  the  learned 
judge  who  presided  at  the  trial,  that  no  evidence  had  been  given  of  the 
execution  of  the  deed ;  afterwards,  in  term,  they  applied  for  a  new  trial 
on  that  objection,  but  the  court  held  that  when  they  had  reasoned  upon 
the  contents  and  effect  of  a  deed,  they  must  be  supposed  to  have  admitted 
its  existence.  And  besides,  as  they  had  not  taken  the  objection  decidedly 
at  nisi  prius,  the  court  could  not  allow  them  to  urge  it  afterwards,  espe- 
cially as  they  had,  in  an  affidavit  filed  in  a  previous  proceeding,  assumed  the 
existence  of  the  deed.  In  that  case  the  parties  had  the  deed  before  them, 
and  were  reasoning  upon  it.  In  the  case  before  us,  all  that  .appears  is, 
that  the  plaintiff  knew  that  the  defendant  spoke  of  a  will,  and  professed 
to  claim  under  it,  and  that  upon  that  knowledge  he  proceeded  to  shew 
that  John  Breakey  had  nothing  to  devise.  There  was  not  only  no  direct 
admission  that  a  will  was  in  fact  made,  but  nothing  was  before  the  court 
to  shew  the  nature  of  such  a  will.  It  might  have  devised  no  present 
estate,  or  a  limited  estate  which  had  expired,  or  it  might  have  been  for 
some  cause  inoperative.  I  see  nothing  in  what  passed  at  the  trial  that 
we  can  say  relieved  the  defendant  from  the  necessity  of  producing  and 
proving  the  will  under  which  she  is  understood  to  claim  as  devisee,  or 
under  which,  at  any  rate,  she  maintained  that  the  estate  of  John  had  been 
devised.  It  is  not  shewn  that  when  she  went  to  trial  she  had  any  ground 
for  expecting  that  the  plaintiff  would  admit  the  execution  of  the  will,  and 
dispense,  also,  with  its  production,  or  for  holding  that  he  was  in  any  way 
bound  to  do  so.  Then  when  the  defendant  bad,  upon  the  trial,  given 
such  evidence  as  she  could  to  shew  the  alleged  marriage  to  be  legal,  the 
plaintiff  was  not  precluded  from  saying,  "  I  do  not  admit  the  marriage  to 
"  be  legal,  but,  on  the  contrary,  have  endeavoured  to  shew  that  it  was 
"  not,  and  that  you  can,  consequently,  have  no  pretence  for  claiming 
"under  John  Breakey  as  devisee,  which  I  understand  you  do;  but,  how- 
"  ever  this  may  be,  produce  and  prove  the  will  which  you  set  up,  because, 
"  till  that  is  shewn,  you  have  no  locus  standi  in  court,  and  the  alleged 
"  marriage  cannot  affect  me  who  am  equally  the  heir  of  Andrew  and  of 
"  John."  Supposing  that  John  Breaker  made  a  will,  of  which  we  have 
yet  no  evidence,  it  would  undoubtedly  be  for  the  interest  of  both  parties 
to  come  as  speedily  as  possible  to  a  final  decision  of  the  question  upon 
his  legitimacy ;  and  if  it  had  been  left  to  us  to  direct  a  verdict  to  be 
entered  for  the  plaintiff,  or  the  defendant,  according  as  we  should  find 
upon  that  point,  then  the  case  might  be  disposed  of  on  this  motion, 
without  our  regarding  any  other  question.  But  it  is  not  so  left  to  us  : 
the  condition  on  which  the  verdict  by  consent  was  taken  seems  to  have 
been  this,  that  it  should  be  submitted  to  the  court  whether  upon  the 
facts  proved  at  the  trial,  the  plaintiff  ought  to  have  been  allowed  to  re- 
cover ;  and  if  that  should  be  our  opinion,  then,  that  a  new  trial  should  be 
ordered  ;  the  intention  being  that  the  defendant  is  not  to  be  disturbed  in 
the  possession  till  the  merits  of  the  case  in  regard  to  the  marriage  are 
determined.  It  must,  I  suppose,  have  been  meant  by  this,  that  if  the 
plaintiff  should  be  held  entitled  to  a  verdict,  merely  because  there  was  no 
evidence  of  any  will,  and  without  going  into  the  question  of  the  marriage, 
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then,  that  instead  of  entering  a  verdict  for  him,  a  new  trial  should  be 
granted,  in  order  that  the  defendant  may  on  the  next  occasion  prove  the 
will,  and  so  bring  up  the  question  of  title  upon  the  real  merits  of  the  case, 
before  the  possession  should  be  changed ;  but  if  we  should  think  that  the 
right  of  John  Breakey  to  inherit  was  clearly  not  shewn,  then  the  consent 
ought  to  have  extended  to  the  directing  a  verdict  for  the  plaintiff,  since, 
upon  such  a  view  of  the  case,  the  will  would  become  quite  immaterial, 
and  the  case  would  in  fact  be  determined  by  that  opinion  upon  the  merits. 
Upon  the  view  which  I  take  of  the  case,  however,  any  want  of  a  correct 
understanding  on  this  point  will  not  be  material. 

There  should  be  a  new  trial  in  my  opinion,  without  costs,  because  the 
defendant  did  not  shew  that  John  Breakey  (supposing  him  to  have 
inherited  the  estate,)  did  not  die  seised  of  it ;  in  which  case  the  plaintiff 
would  at  any  rate  have  been  entitled  to  a  verdict,  whereas  the  verdict 
given  is  for  the  defendant.  And  we  cannot  I  think  determine,  that  the 
necessity  for  a  new  trial  for  this  cause  can  be  held  to  be  obviated,  on  the 
ground  that  the  illegitimacy  of  John  Breakey  was  clearly  established. 
That  depends  on  the  validity  of  the  alleged  marriage,  which  brings  up  a 
question  of  much  delicacy  and  importance,  considering  how  very  large  a 
portion  of  our  population  consists  of  families  who  have  emigrated  to  this 
province  from  various  parts  of  the  British  empire,  and  with  regard  to 
whom  and  their  descendants  questions  must  frequently  arise  upon  the 
validity  of  marriages  alleged  to  have  been  contracted  in  the  countries 
which  they  came  from,  and  upon  the  proofs  which  we  may  receive,  and 
the  presumptions  which  should  be  entertained  in  respect  to  such  mar- 
riages. 

The  recent  case  of  The  Queen  v.  Millis,(a)  decided  in  the  House  of 
Lords,  upon  an  appeal  from  Ireland,  was  felt  to  have  occasioned  a  diffi- 
culty which  it  was  necessary  to  remedy  without  loss  of  time,  by  an  act  of 
parliament.  The  decision  seems  to  have  been  unexpected  by  a  large 
portion  at  least  of  the  public ;  though,  indeed,  it  was  in  no  other  sense  a 
decision  than  that  the  opinions  in  the  House  of  Lords  being  equally 
divided  upon  it,  the  judgment  of  the  court  in  Ireland,  which  determined 
the  marriage  in  question  to  be  void,  was  not  reversed,  and  therefore  stood 
affirmed  ;  as  it  would  equally  have  been,  according  to  the  system  of  pro- 
ceeding in  the  House  of  Lords,  if  the  judgment  in  the  Irish  court  had 
upheld  the  marriage,  and  had  been  reviewed  by  the  same  members  of  the 
House  of  Peers.  It  stands  therefore  with  us,  merely  as  a  decision  of  the 
Court  of  Queen's  Bench  in  Ireland,  appealed  from  and  not  reversed.  The 
principle  which  it  involves  has  not  received  the  positive  sanction  of  the 
majority  of  the  House  of  Lords.  The  question  arose  upon  a  trial  of 
bigamy,  where  the  validity  of  the  first  marriage  was  denied ;  and  the  point 
determined  was,  that  the  intervention  of  a  priest  in  holy  orders  was  by  the 
common  law  of  England  necessary  to  the  legality  of  a  marriage,  and  there- 
fore, that  in  Ireland  a  marriage  solemnized  since  the  Irish  stat.  22  Geo.  HI. 
ch.  25,  by  a  Presbyterian  minister,  between  two  persons,  of  whom  one  was 
not  a  Presbyterian,  was  not  such  a  marriage  that  either  of  the  parties  marry- 
ing again  could  be  legally  convicted  of  bigamy.  If  the  judgment  in  this  case 
must  be  taken  to  establish  that  point  in  a  manner  binding  on  us,  because 


(a)  8  Jurist. 
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it  was  not  reversed  in  the  house  of  lords,  then,  with  regard  to  marriages 
celebrated  in  many  parts  of  the  British  Empire,  we  might  have  all  the 
inconvenience  which  such  a  state  of  the  law  may  produce  in  this  country, 
without  the  remedy  which  the  late  Imperial  statute  has  applied,  for  the 
effect  of  that  statute  extends  only  to  marriages  which  have  taken  place 
in  Ireland. 

But  in  the  case  before  us,  I  do  not  consider  that  this  difficulty  would 
have  pressed,  even  without  the  aid  of  the  statute  to  which  I  have  just 
referred. (a)  In  trials  for  bigamy,  the  guilt  or  innocence  of  the  defendant 
depends  upon  the  legality  of  the  first  marriage,  and  before  the  jury  can 
convict  him  they  must  clearly  see  that  a  prior  legal  marriage  had  in  fact 
taken  place.  Reputation  cannot  be  accepted  as  proof  of  it ;  nor  does 
mere  cohabitation  for  any  length  of  time  supply  a  presumption  of  marriage 
for  such  a  purpose.  People  are  not  to  be  convicted  of  felony  upon  legal 
presumptions.  But  it  is  a  mere  question  of  property  that  is  before  us  in 
this  action.  For  the  purpose  of  disposing  of  this  part  of  the  case,  we  are 
to  suppose  for  the  present  that  John  Breakey,  claiming  to  inherit  the 
estate  as  son  and  heir  of  Andrew  Breakey,  did  really  devise  it  to  the  defen- 
dant ;  and  then  the  question  of  his  right  to  devise  becomes  a  common 
question  of  pedigree,  to  be  determined  by  the  same  kind  of  evidence  as 
would  have  been  sufficient  if  John  Breakey  were  living  and  bringing  an 
ejectment  as  heir.  Then  to  establish  his  right  to  inherit,  it  was  proved 
that  Andrew  and  Jane  Breakey  were  always  reputed  to  be  man  and  wife, 
both  in  Ireland  and  in  this  country,  and  had  lived  together  as  such  for 
nearly  thirty  years,  and  to  the  time  of  his  death.  That  evidence  alone 
was  ample  proof  of  the  marriage  for  the  purpose  of  an  ejectment,  whether 
the  pedigree  was  to  be  proved  on  the  part  of  a  plaintiff  or  defendant ;  and 
if  nothing  more  had  been  shewn  there  would  have  been  no  room  for  doubt. 
But  the  question  is,  whether  what  was  shewn  upon  the  trial  so  clearly 
destroyed  the  presumption  of  marriage  arising  from  the  facts,  as  to  make 
it  the  duty  of  the  court  to  direct  the  jury  that  their  marriage  was  proved 
to  be  a  void  marriage,  and  that  they  must  therefore  hold  John  Breakey  to 
have  been  born  out  of  lawful  wedlock,  and  consequently  having  no  claim 
to  inherit.  The  evidence  regarding  the  marriage  amounted  to  this :  in 
1815,  or  1816,  the  parties  went  before  a  Presbyterian  minister  in  Ireland, 
where  they  both  then  resided,  and  were  publicly  married  by  him,  in  the 
presence  of  their  friends,  not  in  any  chapel  or  place  of  worship,  but  in  an 
inn.  They  ever  afterwards  lived  together  as  man  and  wife,  in  Ireland 
and  in  England  for  some  years,  and  afterwards  in  this  country,  to  which 
they  had  emigrated,  and  where  they  continued  thus  to  live  till  Andrew 
Breakey  died.  It  was  sworn  that  no  license  had  been  obtained,  and  that 
there  was  no  publication  of  banns.  It  was  further  proved  by  the  viva 
voce  evidence  of  the  Rev.  Mr.  Douglas,  a  minister  of  the  Presbyterian 
Church  in  Ireland,  that  he  well  knew  Mr.  Caldwell  there,  the  minister 
who  performed  the  ceremony  of  marriage  between  these  persons ;  that  he 
had  to  his  knowledge  married  many  persons  in  Ireland ;  that  he  was  in 
orders  as  a  presbyterian  minister,  and  had  had  a  congregation,  but  was 
removed  from  it  or  had  resigned ;  that  he  still  continued  to  marry,  which 
was  regarded  as  irregular,  on  account  of  its  not  affording  means  of  preserv- 


(a)  5  &  6  Vic.  eh.  113. 
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ing  regular  evidence  of  the  marriage  by  a  church  register,  but  not  as 
illegal ;  that  neither  license  nor  banns  was  necessary  by  law  to  the 
validity  of  such  marriages  in  Ireland.  There  was  evidence  that  Andrew 
Breakey  was  a  Presbyterian,  though  by  another  witness  he  was  stated  to 
have  been  a  member  of  the  Church  of  England.  Jane  Breakey  was 
sworn  to  have  been  then  a  member  of  the  Church  of  England.  Whether 
Presbyterian  ministers  in  Ireland  could  then  marry  a  couple  of  whom  one 
only,  or  neither,  belonged  to  their  society,  was  not  proved;  nor  was  it 
shewn  under  what  restrictions  their  authority  to  solemnize  matrimony  was 
placed. 

On  the  part  of  the  plaintiff,  a  good  deal  of  evidence  was  given  tending 
to  shew  that  this  marriage  was  solemnized  by  Mr.  Caldwell,  after  he  had 
been  degraded  from  his  pastoral  charge,  and  under  circumstances  which 
made  it  to  be  regarded  by  the  witnesses  as  at  least  of  doubtful  vaHdity ; 
but  except  what  was  sworn  by  Mr.  Douglas,  who  thought  otherwise  on 
this  point,  no  evidence  was  given  on  either  side  as  to  what  the  law  of 
Ireland  in  regard  to  marriage  was.  The  jury  was  not  called  upon  to  find 
whether  the  marriage  was  or  was  not  proved  to  their  satisfaction,  but  the 
question  of  a  valid  marriage  was  upon  the  evidence  referred,  in  the  man- 
ner I  have  stated,  to  the  opinion  of  the  court,  without  calling  in  aid  the 
statute  5th  &  6th  Vic.  ch.  118. 

Now  I  take  the  principle  of  law  to  be,  that  on  all  questions  of  pedi- 
gree arising  in  a  contest  about  property,  the  presumption  is  strong  in 
favour  of  the  regularity  and  validity  of  the  marriage,  especially  when  the 
parties  have  lived  together  as  man  and  .wife  for  twenty  or  thirty  years,  and 
have  been  so  reputed  till  the  connection  has  been  dissolved  by  death,  and 
when  they  have  left  issue.  The  presumption  is  indeed  so  strong,  that 
those  who  would  impeach  the  validity  of  the  marriage  are  required  to 
make  the  alleged  illegality  clearly  appear.  It  would  be  cruel,  as  regards 
the  feelings  and  interests  of  parties,  if  the  law  were  not  in  this  respect 
rigid,  and  the  hardship  in  this  country  would  be  grievous,  where  so  many 
thousands  of  people  have  emigrated  from  distant  countries,  and  are  of 
that  station  in  life  that  they  cannot  be  supposed  always  to  have  preserved 
or  to  be  able  to  procure  such  evidence  as  could  satisfy  any  doubts  and 
cavils  in  regard  to  the  regularity  of  their  marriages ;  and  where,  moreover, 
those  who  have  derived  interests  under  them  might,  by  reason  of  the 
obscure  station  in  life  of  the  parties,  find  it  difficult  in  many  cases  after 
their  death,  to  trace  their  personal  history.  The  law  wisely  makes  allow- 
ance for  these  difficulties.  Reputation  and  cohabitation  are  accepted  as 
proof  of  the  fact  of  marriage,  when  there  has  been  nothing  in  the  conduct 
of  the  parties  inconsistent  with  the  presumption ;  and  wnen  the  cohabita- 
tion has  been  long  continued,  the  presumption  is  of  course  stronger. (a) 
The  case  of  Steadman  v.  Powell,  (5)  is  clear  on  this  point. 

The  question  then  is,  whether  at  the  trial  the  jury  were  bound  to  say, 
upon  the  evidence  before  them,  that  Andrew  Breakey  and  the  mother  of 
John  Breakey  were  shewn  not  to  have  been  man  and  wife  at  the  time  of 
the  birth  of  John  Breakey.  Unless  the  case  was  incontrovertibly  clear 
against  the  defendant,  if  there  was  any  room  for  presumption,  or  any  fact 


(a)  Rex  V.  Stockland,  Burr.  Sess  Ca.  508. 
(6)  1  Adam's  Reports,  (Prerogative  Court)  58. 
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to  be  weighed,  then  it  was  for  the  jury  to  find  whether  they  were  married 
or  not.  Now  if  we  must  confine  the  investigation  (which  I  think  we 
must  not  do)  to  what  we  find  upon  clear  legal  evidence  to  have  taken 
place  at  the  time  of  the  marriage  spoken  of,  which  was  in  1816  or  1818, 
can  we  then  say,  that  the  jury  could  only  properly  conclude  that  John 
Breakey  was  born  out  of  lawful  wedlock  ?  1  think  not ;  and  at  present,  I 
am  considering  the  question  upon  the  general  principles  of  law,  and  with 
a  view  to  the  very  important  interests  which  such  questions,  under  some 
other  circumstances,  may  involve,  leaving  for  the  moment  out  of  view  the 
late  statutory  provision.  If  this  marriage  had  taken  place  in  some 
country  foreign  to  Great  Britain,  and  all  that  we  heard  of  it  was  that  it 
was  publicly  solemnized  by  a  minister,  or  other  person  who  usually  in  that 
country  solemnized  marriages,  and  that  the  parties  ever  after  were  treated 
and  reputed  there  as  man  and  wife,  we  must,  in  the  absence  of  express 
proof  of  some  law  of  that  country  rendering  such  a  marriage  illegal,  have 
presumed  the  marriage  to  have  been  duly  contracted  according  to  the 
laws  of  the  country  in  which  it  took  place.  There  is  no  question  that  the 
lex  loci  is  to  govern  in  such  cases,  and  that  when  a  marriage  has  been  in 
fact  openly  solemnized,  we  must  presume  it  to  have  been  solemnized 
according  to  the  lex  loci,  unless  upon  the  proof  given  of  the  facts  and  of 
the  law  then  prevailing,  we  see  clearly  that  it  was  otherwise.  In  regard 
to  us,  Ireland  is,  like  all  other  countries  out  of  England  to  which  the 
jurisdiction  of  our  courts  does  not  extend,  a  foreign  country.  It  is  so  in 
the  same  sense  that  Nova  Scotia  or  Jamaica  is.  We  do  not  judicially 
recognize  its  statute  law.  It  must  be  proved  to  us  what  it  is.  All  that 
we  can  assume  is,  that  the  common  law  of  England  is  in  force  there,  which 
we  must  take  for  granted  until  the  contrary  is  proved  ;  or  unless  the  facts 
in  the  particular  case  before  us  warrant  a  presumption  to  the  contrary. 
In  this  respect,  it  stands  on  a  footing  different  from  countries  wholly 
foreign  to  the  British  crown.  This  brings  us  to  the  question  whether  by 
the  common  law,  as  it  stood  before  the  26  Geo.  II.  ch.  33,  it  was  neces- 
sary to  the  validity  of  a  marriage,  that  it  should  be  solemnized  by  a  priest 
in  holy  orders,  within  which  designation  a  Presbyterian  minister  is  not  by 
the  law  of  England  comprehended.  Wc  cannot  take  the  decision  of  a 
court  in  Ireland  as  binding  upon  us  in  a  doubtful  question  which  has 
arisen  there  upon  the  common  law  of  England ;  and  if  we  could,  it  is 
remarkable,  that  in  the  case  of  The  Queen  v.  Millis,  the  judges  of  the 
Queen's  Bench  in  Ireland  were  in  fact  equally  divided  in  opinion.  If  we 
turn  to  England  for  authority,  we  find  that  upon  the  recent  attempt  to 
settle  the  point  in  the  last  resort,  the  House  of  Lords  was  equally  divided 
upon  it.  We  have,  it  is  true,  the  opinions  of  the  English  judges  given  in 
the  House  of  Lords,  supporting  the  judgment  that  had  been  given  in 
Ireland.  We  have  the  later  judgment  of  the  Court  of  Exchequer,  in 
Catherwood  v.  Caslon,(a)  in  accordance  with  those  opinions,  and  with  the 
manner  in  which  that  case  of  The  Queen  v.  Millis'  was  disposed  of  On 
the  other  side,  we  have  the  great  authority  of  Sir  W.  Scott,  in  Dalrymple 
V.  Dalrymple  ;(5)  for  I  cannot  understand  that  case  in  any  other  light 
than  as  a  determination  that  the  common  law  of  England  did  not  require 
the  intervention  of  a  priest  in  holy  orders  to  make  the  marriage  con- 


(a)  13  M.  &  W.  261. 


(6)  2  Hagg.  Consistory  Reports,  64* 


856 


queen's  bench,  MICHAELMAS  TERM,  9  VIC. 


tract  per  verba  de  praesenti  when  followed  by  cohabitation  binding,  go  as 
to  constitute  ipsum  matrimonium  drawing  with  it  the  civil  rights  of 
marriage ;  and  it  is  difficult  I  think  to  resist  the  arguments  and  autho- 
rities in  favour  of  that  conclusion,  which  are  contained  in  that  very 
celebrated  judgment,  as  well  as  in  some  of  the  opinions  given  in  the  House 
of  Lords  upon  the  recent  occasion  of  The  Queen  v.  Millis,  where  this 
question  was  illustrated  by  so  much  learning  and  research.  Still  there 
are  great  names,  scarcely  less  eminent  indeed  than  the  most  eminent  of 
those  to  which  I  have  referred,  supporting  the  opposite  opinion;  and  it  ia 
worthy  to  be  remarked,  that  so  long  ago  as  1826,  long  before  the  case 
of  The  Queen  v.  Millis  occurred,  a  calm  and  careful  examination  of 
all  that  was  then  to  be  found  upon  this  important  point,  had  conducted  a 
man  of  great  acknowledged  learning,  though  deriving  no  authority  from 
his  position,  to  the  same  conclusion  that  was  afterwards  come  to  by  the 
court  in  Ireland,  in  The  Queen  v.  Millis.  I  allude  to  the  late  Mr. 
Jacob's  observations  in  his  edition  of  Roper  on  the  law  of  Husband  and 
Wife.(a)  After  collecting  and  remarking  upon  all  the  authorities  which 
he  thought  it  material  to  refer  to,  he  comes  decidedly  to  the  conclusion, 
that  "  before  the  marriage  act,  a  matrimonial  contract  de  praesenti  was 
"essentially  distinct  from  a  marriage  solemnized  by  a  person  in  holy 
*'  orders,  that  it  did  not  confer  on  the  woman  the  right  to  dower,  or  on 
the  man  the  right  to  the  woman's  property,  or  on  the  issue  the  rights 
"  of  legitimacy.  And  that  at  the  common  law  it  had  no  effect,  though  in 
"  cases  where  the  parties  cohabited^  and  were  reputed  to  he  man  and  wife^ 
"  it  might  he  sufficient  evidence  for  the  purpose  of  some  actions^  in  which 
"  strict  proof  was  not  required."  Dr.  Brown,  a  very  respectable  Irish 
authority,  in  his  treatise  on  Civil  Law,  (5)  shews  that  he  certainly  did  not 
so  apprehend  the  law  to  be  in  Ireland,  while  it  rested  on  the  common  law 
and  independently  of  any  statutes.  "  That  marriage  should  be  performed 
"by  a  person  in  orders,"  he  says,  "is  a  rule  positivi  juris,  marriage  not 
"  having  been  celebrated  by  the  clergy  in  the  earlier  times."  And  the 
rule,  in  his  opinion,  did  not  extend  to  marriages  among  protestant  sectaries 
solemnized  according  to  their  own  rites,  which  he  regarded  as  good, 
before  the  statute  22  Geo.  HI.  ch.  25,  as  to  all  civil  effects;  for  instance, 
to  support  an  ejectment  when  legitimacy  comes  in  question  ;  though  when 
the  parties  come  to  entitle  themselves  to  any  rights  in  the  ecclesiastical 
courts,  as  to  administration,  they  must  prove  a  marriage  according  to  the 
ecclesiastical  law. 

If  the  question  of  the  validity  of  the  marriage  between  these  persons 
had  arisen  here  upon  a  trial  for  bigamy,  we  must  then  have  taken  it  up 
on  the  same  grounds  that  were  discussed  in  The  Queen  v.  Millis ;  and 
we  should  have  found,  perhaps,  Some  difficulty  in  holding  that  the  deter- 
mination of  that  case  was  binding  upon  us  as  a  judgment  of  the  House 
of  Lords  upon  the  question,  when  that  high  tribunal  had  in  fact  pronounced 
no  opinion  collectively  upon  the  point  submitted  to  them ;  but  both  sides 
of  the  argument  having  found  equal  favour  with  them,  they  were  com- 
pelled on  that  account  by  their  forms  of  proceeding,  to  leave  the  judg-^- 
ment  of  the  court  in  Ireland  undisturbed.  If,  in  such  a  case,  it  should 
have  been  our  opinion  that  we  could  not  properly  rest  upon  the  deter- 


(a)  2  Vol,  445,  Addenda  J^o,  I.  (6)  Vol.  7,  page  74-5. 
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mination  of  The  Queen  v.  Millis  as  an  adjudication  of  the  question,  then 
we  should  have  had  the  greater  difficulty  thrown  upon  us  of  attempting, 
amidst  the  conflicting  opinions  which  have  been  expressed  on  the  point, 
to  arrive  at  a  conclusion  which  we  could  adopt  with  confidence. 

A  few  years  ago,  the  great  case  of  Dalrymple  v.  Dalrymple  might  have 
been  taken  by  us  to  have  quieted  all  former  doubts,  for  in  that  we  have 
the  judgment  of  one  whose  opinions  have  been  rarely  controverted,  and 
whose  learning  was  so  vast  and  his  understanding  so  sound,  that  the 
almost  unequalled  eloquence  of  the  language  in  which  his  decisions  were 
conveyed,  forms  their  least  merit ;  but  after  what  has  occurred  in  Millis's 
case,  we  should,  undoubtedly,  not  be  warranted  in  resting  upon  the  mere 
authority  of  that  judgment,  whatever  conviction  might  follow  the  best 
consideration  we  could  give  to  the  arguments  by  which  it  seems  to  have 
been  shaken. 

I  have  no  intention,  however,  of  venturing  at  present  upon  any  such 
examination,  for,  in  a  case  like  that  before  us,  of  a  marriage  solemnized 
in  Ireland  before  the  passing  of  the  late  Imperial  statute  5  &  6  Vic.  ch. 
113,  and  when  the  question  of  the  legality  of  the  marriage  is  not  raised 
in  such  a  manner  as  brings  it  within  any  of  the  exceptions  of  that  healing 
act,  it  is  clear  that  the  express  provisions  of  the  statute  compel  us  to  hold 
the  marriage  to  be  legal.  It  confirms  and  makes  valid  all  marriages 
which  before  that  act  had  been  solemnized  in  Ireland,  by  Presbyterian 
and  other  dissenting  ministers,  or  persons  who  had  been  ministers;  that  is, 
it  makes  them  valid  to  the  same  extent  as  if  they  had  been  solemnized 
by  a  clergyman  in  holy  orders,  of  the  Church  of  England.  The  excep- 
tions are,  that  it  shall  not  apply  to  make  valid  any  marriage  which  has 
been,  in  the  course  of  any  legal  proceeding,  adjudged  illegal,  nor  when  a 
second  marriage  has  been  subsequently  legally  contracted  by  one  of  the 
parties  before  the  passing  of  the  act  ;  and,  that  it  shall  not  affect  any  act 
before  done  under  the  authority  of  any  court,  or  in  the  administration  of 
any  personal  estate  or  effects,  or  in  the  execution  of  any  will,  or  perform- 
ance of  any  trust.  Now  the  marriage  in  this  case  was  solemnized  before 
that  act,  by  a  Presbyterian  minister ;  or,  if  he  had  ceased  to  be  a  minister, 
which  is  not  shewn,  but  merely  that  he  had  ceased  to  have  a  charge  or 
congregation,  still  as  he  had  been  a  minister^  he  would  come  within  the  enact- 
ment. Now,  if  none  of  the  exceptions  in  the  statute  prevent  its  applying 
for  the  purposes  of  this  action,  and  if  the  marriage  were  by  that  act  made 
valid  in  Ireland  merely,  it  follows  that  we  must  treat  it  here  as  having 
been  a  valid  marriage  at  the  time  it  was  solemnized ;  for  it  is  the  lex  loci 
that  must  govern.  But  this  Imperial  statute,  which  we  are  bound  judi- 
cially to  notice,  and  which  binds  us  as  well  as  the  courts  in  England, 
does,  by  its  direct  operation,  place  it  on  the  footing  of  a  legal  marriage 
here,  as  much  as  if  it  had  been  solemnized  by  a  clergyman  of  the  church  of 
England.  This  makes,  at  any  rate,  an  end  of  the  question;  but  for  my 
own  part,  I  think  that,  without  the  assistance  of  that  statute,  the  marriage, 
upon  the  evidence  as  it  stood,  ought  to  have  been  sustained.  We  are 
bound  to  remember  that  Ireland  had  long  a  legislature  of  its  own.  The 
statutes  passed  by  that  legislature  cannot  be  noticed  judicially  by  us,  and 
we  do  not  know  what  has  or  has  not  been  done  by  it  till  the  fact  is  in 
proof.  In  favour  of  a  marriage  openly  solemnized  by  a  minister  proved 
to  have  been  constantly  acting  there  in  the  same  capacity,  followed  by 
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long  cohabitation,  and  when  the  parties  have  been  always  since  reputed 
and  received  as  man  and  wife,  it  ought  to  be  presumed  that  the  marriage 
was  legal  and  regular,  till  the  contrary  is  clearly  made  out.  If,  under  the 
common  law  of  England,  generally  prevailing  in  Ireland,  the  intervention 
of  a  priest  in  holy  orders  of  the  church  of  England  and  Ireland  would  be 
necessary,  we  must  suppose,  till  we  are  shewn  otherwise,  that  in  that 
respect  the  common  law  had  been  altered,  as  it  might  have  been,  by  the 
Irish  legislature,  thereby  making  that  legal  which  was  thus  openly  done, 
and  the  presumed  effect  of  which  had  been  so  long  acquiesced  in. 

Soon  after  the  marriage  act  of  26  Geo.  11.  had  been  passed,  it  was  held 
in  England  that  that  act  did  not  take  away  the  evidence  of  presumption 
from  cohabitation,  but,  that  if  the  evidence  he  clear  that  the  marriage  was 
not  celebrated  according  to  the  requisitions  of  the  act,  it  would  be  void. (a) 
Without  knowing  that  there  has  been  no  law  made  in  Ireland  on  the  sub- 
ject of  marriages,  how  could  we  determine  that  a  marriage  celebrated  as 
this  was,  was  illegal?  If  Andrew  Breakey,  after  cohabiting  for  many 
years  with  this  defendant,  had,  during  her  life  time,  married  another 
woman  in  this  country,  he  would,  by  that  act,  have  destroyed  the  pre- 
sumption of  his  mxarriage  with  the  defendant,  which  would  otherwise  have 
arisen  from  the  fact  of  cohabitation.  He  would  have  shewn  by  it  what 
the  law  could  not  have  presumed,  that  he  was  willing  to  incur  the  moral 
guilt  of  living  with  a  woman  as  her  husband,  when  he  was  not  her  hus- 
band, for,  inevitabl}^,  this  must  have  been  the  case  in  regard  to  one  or 
other  of  the  women,  when  both  were,  to  his  knowledge,  living  at  the  same 
time.  The  consequence,  then,  would  have  been  that,  if  charged  with 
bigamy  in  contracting  the  second  marriage,  the  presumption  would  rather 
have  been  against  the  fact  of  the  first  marriage,  for  cohabitation  would,  in 
such  a  case,  have  supplied  none  in  its  favour ;  and  the  inference  would 
rather  be  that  he  must  have  been  aware  there  was  no  sufficient  ground 
for  the  reputation  of  the  first  marriage,  or  he  would  not  have  incurred 
the  guilt  of  felony,  and  the  danger  which  attends  it,  by  marrying  again. 
Upon  a  trial  for  bigamy,  therefore,  the  prosecutor  would  have  been 
required  to  shew  a  good  marriage  in  fact  with  this  defendant, 

But  the  course  of  presumptions  and  proofs  is  just  reversed,  when  we 
find  that  Andrew  Breakey  and  the  defendant  had  lived  together  as  man 
and  wife,  being  always  so  reputed,  for  nearly  thirty  years,  when  he  died, 
leaving  a  son,  supposed  to  be  the  legitimate  issue  of  his  marriage,  with 
nothing  in  the  conduct  of  either  of  the  parties  to  throw  discredit  upon 
the  presumption.  Then  the  person  who  comes,  as  the  plaintiff  does  here, 
to  bastardize  the  issue,  and  deny  his  right  to  inherit  on  the  ground  that 
there  never  was  a  legal  marriage  between  his  parents,  and  that  what  had 
taken  place,  and  was  intended  and  supposed  to  be  a  marriage,  was  illegal 
and  void,  must  prove  what  he  asserts.  We  are  not  to  presume  the  mar- 
riage to  be  illegal  merely  because  it  is  not  shewn  to  have  been  celebrated 
in  accordance  with  the  common  law  of  England.  That  would  be  taking 
for  granted  that  the  legislature  of  Ireland  had  made  no  positive  law  on 
the  subject,  that  they  had  erected  no  superstructure  on  what  we  can  only 
assume  to  have  been  the  basis  of  their  civil  code;  and  it  cannot  be  just 
or  legal  that,  proceeding  thus  in  the  dark,  we  are  to  hold  an  unknown 


(a)  Rex  V.  Preston,  Buller,  N.  P.  114. 
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number  of  marriages  which  have  been  solemnized  in  foreign  countries  to 
be  void,  and  thus  throw  families  into  difficulty  and  confusion  without  end, 
when  all  the  time  these  marriages  may  have  been  perfectly  legal  and 
regular,  according  to  the  laws  of  that  country,  by  which  alone  they  are  to 
stand  or  fall.  In  support  of  a  marriage,  we  might,  indeed,  infer  justly 
and  safely  that  what  would  be  legal  among  ourselves  may  have  been  legal 
in  other  countries,  till  the  contrary  is  shewn ;  but  we  have  no  right  to 
overthrow  what  may  have  been  rightly  done  abroad,  by  insisting  that 
every  thing  must  be  measured  by  our  own  standard.  The  one  who  seeks 
to  disturb  an  apparently  existing  relation,  must  shew  that  he  has  clear 
ground  for  doing  it ;  instead  of  being  aided  by  presumption,  he  will  have 
all  presumptions  against  him. 

In  mere  questions  of  property,  when  there  has  been  a  long  enjoyment, 
courts  will  protect  the  possessor  by  entertaining  every  reasonable  pre- 
sumption in  support  of  his  right,  and  some  presumptions,  indeed,  that 
may  seem  unreasonable.  The  maxim  of  law  is,  "  Ex  diuturnitate  temporis 
"  omnia  presumuntur  solemniter  esse  acta."  In  Elridge  v.  Knott, (a) 
Lord  Mansfield  says  that  "  there  are  many  instances  not  within  the 
"  statute  of  limitations,  where,  from  a  principle  of  quieting  possession,  the 
"court  has  thought  a  jury  should  presume  anything  to  support  a  length 
"  of  possession."  And  Lord  Coke  affirms  "  that  even  an  act  of  Parlia- 
"  ment  may  be  presumed,  and  this,  too,  in  the  case  of  the  crown,  which  is 
"  not  bound  by  the  statute  of  limitations."  Thus,  where  a  title  was  claimed 
under  the  Black  Prince,  which  could  only  have  been  divested  from  him  by 
act  of  parliament, — because  possession  had  gone  according  to  the  claim, 
the  court  presumed  an  act. (6)  These  are  cases,  generally,  where  the 
enjoyment  has  been  for  a  long  period,  but  the  cases  where  grants  are 
presumed  in  support  of  a  possession  of  20  years,  or  even  less  than  20 
years,  where  the  presumption  is  attended  with  circumstances  to  support 
the  right,  are  numerous  and  familiar  to  every  one.(c) 

In  favour  of  recognizing  the  tie  of  marriage,  these  principles  are 
strengthened  by  other  considerations  besides  mere  respect  for  the  existing 
state  of  things;  the  legitimacy  of  the  issue  does  not  involve  rights  to 
property  alone ;  the  peace  and  reputation  of  families,  the  integrity  of  the 
most  intimate  social  relation,  are  concerned  in  believing  and  maintaining 
that  the  connection  which  has  been  long  evidenced  by  the  conduct  of 
parties  is,  in  fact,  what  it  has  always  appeared  to  be,  until  a  conviction 
to  the  contrary  is  forced  upon  the  court  and  jury  by  clear  and  conclusive 
testimony.  The  law  always  presumes  in  favour  of  innocence,  and  there- 
fore, when  a  woman  married  again  within  the  space  of  twelve  months 
after  her  husband  had  left  the  country,  the  presumption  of  innocence  was 
held  to  preponderate  over  the  usual  presumption  of  the  continuance  of 
life.(c?)  And  so  also  when  a  person  is  required  to  do  an  act  the  omission 
to  do  which  v/ould  be  criminal,  the  performance  of  that  act  will  be  pre- 
sumed until  the  contrary  be  shewn,  (e)  The  case  of  Wilkinson  v. 
Payne,  (/)  is  very  strong  in  its  bearing  upon  this  question,  aud  supplies 
another  ground  on  which  this  marriage  should,  I  think,  be  upheld,  even 


(a)  Cowper,  215.  (h)  Skinner,  78. 

(c)  Bealey  v.  Shaw  et  al.,  6  East.  215.  (ri)  Rex.  v,  Twyning,  2  B.  &  Aid.  386. 
(e)  3  E.  R.  192;  2  M.  &  S.  558.         (/)  4  T.  R.  468. 
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without  the  help  of  the  late  statute,  that  is,  upheld  until  it  was  shewn  to 
be  illegal.  There  the  defendant  had  given  a  note  for  180?.  to  the  plain- 
tiff, in  consideration  of  his  marrying  his  daughter.  The  note  was  sued 
upon :  the  defence  was  that  there  had  been  no  legal  marriage,  and  so,  no 
right  to  recover  the  money.  The  parties  had  been  married  by  license 
when  the  plaintiff  was  under  age ;  his  parents  were  both  dead,  and  there 
was  no  legal  guardian,  so  that  there  could  have  been  no  legal  consent  to 
the  marriage.  But  the  plaintiff's  motiier,  who  survived  the  father,  on 
her  death  bed,  desired  a  friend  to  become  guardian  of  her  son,  and  the 
marriage  was  with  his  assent.  When  the  plaintiff  came  of  age,  his  wife 
was  lying  in  extremis  on  her  death  bed,  and  died  in  three  weeks  after- 
wards; but  in  her  life  time,  she  and  the  plaintiff  were  always  treated  by 
the  defendant  and  his  family  as  man  and  wife.  Upon  these  facts  it  was 
left  to  the  Jury  to  presume  that  a  legal  marriage  had  been  solemnized, 
after  the  plaintiff  came  of  age,  which  they  did,  and  found  a  verdict  for 
the  plaintiff.  A  new  trial  was  moved  for.  It  was  admitted  that  if  no 
evidence  of  the  illegal  marriage  had  been  given,  the  presumption  of  a  legal 
one  might  have  arisen  ;  but  it  was  contended  that  the  only  marriage 
shewn  was  proved  to  be  illegal,  and  the  circumstances  of  the  wife  being  on 
her  death  bed  when  the  plaintiff  attained  his  majority,  and  having  survived 
only  three  weeks,  repelled  all  presumption  of  a  subsequent  marriage  ; 
but  though  the  parties  could  not  have  cohabited  more  than  three  or  four 
years,  and  not,  as  in  this  case,  nearly  thirty,  Lord  Kenyon,  who  was  a 
cautious  judge,  and  adhered  strictly  to  the  maxims  of  the  common  law, 
upheld  the  verdict.  "  Although  the  first  marriage,"  he  said,  "  was  defec- 
"  tive,  a  subsequent  one  might  have  taken  place  ;  the  parties  cohabited 
"  for  a  length  of  time,  and  were  treated  by  the  defendant  himself  as  man 
"  and  wife.  These  circumstances,  therefore,  afforded  a  ground  on  which 
"  the  jury  presumed  a  subsequent  marriage,  and  if  there  were  any  ground 
*'  of  presumption,  it  was  sufficient."  And  his  lordship  cited  a  case  of 
Standen  v.  Standen,(a)  where  the  jury  presumed  a  legal  marriage,  though 
there  was  strong  evidence  to  induce  a  suspicion  that  there  had  not  been 
time  enough  for  the  banns  to  have  been  published  three  times.  In  Mor- 
ris v.  Miller,  Lord  Mansfield  said,  "  Except  in  cases  of  bigamy  and 
"  actions  for  criminal  conversation,  1  know  of  none  where  reputation  is 
"  not  a  good  proof  of  marriage."  And  in  St.  Devereux  v.  Much  Dew 
Church,  a  settlement  case,  where  it  was  objected  that  no  publication  of 
banns  was  proved,  the  same  learned  judge  said :  "  In  a  suit  in  the  ecclesias- 
"  tical  court  for  jactitation  of  marriage,  perhaps  it  may  be  necessary  to  prove 
"  that  aU  the  solemnities  of  the  marriage  act  have  been  punctually  and 
"  regularly  complied  with  ;  but  God  forbid  that  in  other  cases,  the  legiti- 
"  macy  of  children  and  the  like,  the  usual  presumptive  proof  of  marriage 
"  should  be  taken  away  by  this  statute." 

Admitting,  then,  that  the  evidence  on  the  trial  of  the  present  case  had 
shewn  the  marriage  celebrated  in  L'eland  in  1816,  to  have  been  clearly 
illegal,  why  should  it  not,  upon  the  principles  of  this  case,  have  been  lefl 
to  the  jury  to  presume  that  the  parties  had,  subsequently,  intermarried 
according  to  law,  rather  than  conclude  them  to  have  lived  thirty  years  in 
a  state  of  criminal  intercourse,  and  their  issue  to  be  illegitimate.    If  it 


(a)  Peake's  N.  P.  C.  45.    (b)  Sir  W.  Bl.  Rep.  632.    (c)  2  Sir  W.  Blackstone,  366. 
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had  been  so  left,  and  the  jury  had  negatived  the  presumption,  it  would 
probably  have  been  considered  improper  to  disturb  their  verdict,  because 
no  evidence  directly  proving  the  fact  would  have  been  before  them ;  but 
if  they  had  acted  on  the  presumption,  and  had  found  a  marriage,  I  think 
it  very  clear  that  the  court  ought  to  have  upheld  it.  I  am,  on  the  whole, 
of  opinion  that  the  marriage  of  Andrew  and  Jane  Breakey,  in  this  case,  was 
sufficiently  proved,  such  facts  being  shewn  as  would  make  it  legal  under 
the  imperial  statute  5  &  6  Vic,  ch.  115,  which  we  are  bound  judicially 
to  notice.  This  alone  decides  the  question,  and  it  was  unnecessary  to 
the  decision  of  this  case  to  have  done  more  than  refer  to  the  statute ;  but 
I  have  been  induced  to  go  into  a  consideration  of  the  other  questions 
which  the  case  leads  to,  from  a  conviction  of  the  great  importance  of  not 
allowing  the  legality  of  marriages  to  be  called  in  question  under  such 
circumstances,  upon  insufficient  grounds.  But  I  am  also  of  opinion  that, 
independently  of  that  statute,  the  marriage  celebrated  in  1816  cannot  be 
said  to  have  been  conclusively  shewn  to  be  illegal,  and  should,  therefore, 
be  upheld  on  the  grounds  I  have  stated ;  and,  further,  that  if  this  last 
point  had  been  otherwise,  yet,  that  in  support  of  the  evidence  of  marriage, 
supplied  by  so  long  a  cohabitation,  under  such  circumstances  as  were 
proved,  the  jury  should  have  been  directed  that  they  might  presume  a 
subsequent  legal  marriage,  and  that  they  would  have  been  warranted  in 
doing  so ;  though  if  it  had  been  shewn  that  the  parties  were  known  or 
reputed  to  have  been  living  in  a  state  of  concubinage,  it  would  have  been 
otherwise.  The  rule  should,  in  my  opinion,  be  made  absolute  without 
costs,  because  it  was  incumbent  upon  the  defendant  to  shew  the  title  out 
of  John  Breakey,  which  she  will  have  an  opportunity  of  doing  on  a  new 
trial. 

Rule  absolute  without  costs. 


Thomas  Claekson  and  Thomas  Brunskill  v.  William  Noble. 

The  signature  of  the  clerk  of  an  auctioneer  on  behalf  of  a  purchaser  at  an 
auction,  is  suJfficient  to  charge  the  party  purchasing,  within  the  statute  of 
frauds. 

An  offer  by  a  purchaser  at  auction,  to  sell  to  another  person  the  goods  purchased 
by  him,  is  not  such  a  dealing  with  the  goods,  as  constitutes  an  acceptance  of 
them  to  take  a  case  out  of  the  statute  of  frauds. 

Where  goods  were  sold  by  auction,  but  not  having  been  taken  away  by  the  pur- 
chaser, were  afterwards  re-sold  at  a  loss,  and  were  purchased  by  a  person  who 
was  the  partner  of  the  auctioneer,  though  in  another  business  totally  distinct 
from  that  of  auctioneer,  and  an  action  was  afterwards  brought  by  the  auctioneer 
to  recover  from  the  first  purchaser  the  loss  on  the  re-sale :  Held,  that  it  was 
no  good  ground  of  objection  to  such  action  that  the  g'oods  on  the  re-sale  had 
been  purchased  by  such  partner  of  the  auctioneer. 

The  plaintiffs  sue  in  assumpsit,  and  declare  specially  in  the  first  count 
setting  forth  that  on  the  27th  July,  1843,  they  had  sold  by  public 
auction  a  quantity  of  iron  bake  pans  and  castings,  then  being  in  a  certain 
warehouse  of  the  plaintiffs',  upon  the  following  conditions  of  sale,  "  that 
the  highest  bidder  should  be  the  purchaser,  and  should  then  pay  for  the 
same  if  the  purchase  was  under  25/.,"  as  by  the  said  conditions  of  sale 
reference  being  thereto  had  would  appear ;  that  the  defendant  became 

3a  ,    VOL.  II. 
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the  highest  bidder  and  was  declared  to  be  the  buyer  of  a  "  certain  lot  of 
"  goods  under  the  said  conditions,  to  wit  the  said  bake  pans  and  castings, 
"to  the  amount  of  3776  pounds  weight,  for  the  price  of  one  penny  for 
"  each  pound  weight ;  that  the  said  bake  pans,  &c.,  have  from  that  time 
"  remained  in  the  plaintiffs'  warehouse ;  and  though  the  said  plaintiffs  have 
"  always  been  ready  and  willing  to  suffer  and  allow  the  defendant  to  take 
"  the  same  upon  payment  of  the  purchase  money,  yet  the  defendant  did  not, 
"  although  often  requested,  take  or  clear  away  the  said  goods,  or  pay  the 
"  purchase  money  or  any  part  thereof"  Second  count,  for  goods  bargained 
and  sold.  The  defendant  pleaded  first,  the  general  issue  ;  secondly,  as 
to  10/,  85.  46/.,  parcel  of  the  sum  claimed  in  the  first  count,  that  the 
plaintiffs  agreed  that  a  certain  part  "of  the  goods  bought  by  the  defend- 
"  ants,  viz.,  2500  pounds  of  the  castings  at  one  penny  per  pound,  should 
"  be  re-sold ;  that  if  they  should  bring  as  much  on  the  second  sale,  then 
"  that  the  defendant  should  be  discharged;  and  if  less,  then  he  was  to  pay 
"  the  deficiency ;  and  the  defendant  averred  that  the  goods  were  re-sold 
for  lOZ.  85.  4c?.,  which  the  plaintiffs  received  and  accepted  in  discharge 
of  the  premises  in  the  introductory  part  of  the  plea  mentioned,  and  of 
the  damages  on  account  of  the  non-performance,  &c. ;  thirdly,  as  to 
8/.  6s.  8d,part  of  the  sum  in  the  first  count,  the  defendant  pleaded,  that 
after  the  sale  the  plaintiffs  agreed  to  retain  a  certain  part  of  the  goods, 
and  to  discharge  the  defendant  of  so  much  of  the  price  bid,  &c. ;  fourthly, 
set-off.  The  plaintiffs  replied  to  the  second  plea,  that  they  did  not  re-sell 
the  goods  mentioned  in  it,  or  receive  for  the  same  lOZ.  8s.  4d.,  in  discharge 
and  satisfaction  of  so  much  of  the  sum  bid,  &c.  And  to  the  third  plea, 
that  they  did  not  retain  a  portion  of  the  goods,  &c.  as  in  that  plea  men- 
tioned, in  satisfaction  and  discharge  of  the  sum  of  Si.  6s.  8d.,  &c.  In 
their  particulars  delivered,  the  plaintiffs  stated  their  claim  to  be  for  3766 
pounds  weight  of  castings  at  one  penny  per  pound,  15L  ISs.  lOd.;  and  for 
4000  pounds  weight  of  castings  at  one  penny  per  pound,  16Z.  135.  4c?.  It 
was  proved  at  the  trial,  that  the  plaintiffs  as  owners  of  the  goods,  sold  to 
the  defendant,  at  public  auction,  a  lot  of  iron  castings,  consisting  chiefly 
or  wholly  of  bake  kettles,  then  lying  in  their  warehouse,  at  one  penny 
per  pound.  At  the  time  of  the  sale  the  weight  had  not  yet  been  ascer- 
tained, but  in  a  day  or  two  afterwards  it  was  ascertained,  and  was  entered 
in  the  sales'  book  as  3776  pounds,  at  one  penny  per  pound.  The  defen- 
dant declining  to  take  them,  another  sale  took  place  some  months  after- 
wards, when  3590  pounds  of  the  castings  were  sold,  which  brought  only 
6/.  2s.  2c?.,  whereas  on  the  first  sale,  the  price  bid  for  the  same  quantity  by 
the  defendant  was  1 51.  1 7^.  The  plaintiffs  desired  to  recover  the  difference 
or  91.  1 4s.  1  Oc?.,  as  the  loss  which  they  had  sustained  by  the  defendant's 
not  completing  his  purchase.  It  appeared  that  at  the  second  sale,  3030 
pounds  of  the  castings  were  bought  at  the  low  price  of  one  farthing  per 
pound,  by  Clarkson,  (one  of  the  plaintiffs  in  this  cause)  and  one  John 
Brunskill,  which  two  persons  composed  a  trading  firm  in  the  country,  the 
same  Clarkson  with  Thomas  Brunskill  composing  the  firm  in  town,  to  which 
the  goods  sold  belonged,  and  in  which  it  was  not  shewn  that  John  Bruns- 
kill had  any  interest.  The  following  objections  were  taken  at  the  trial : 
First,  that  the  conditions  of  sale  stated  in  the  declaration  were  not  proved. 
Secondly,  that  a  partner  of  the  plaintiffs'  having  purchased  at  the  sale, 
the  plaintiffs  could  have  no  claim  to  damages  by  reason  of  any  loss  on 
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that  sale.  Thirdly,  that  the  alleged  contract  came  within  the  I7th  section 
of  the  statute  of  frauds  ;  that  the  clerk  who  entered  the  sales  at  the  first 
auction  was  a  person  in  the  service  of  the  plaintiffs,  and  could  not,  there- 
fore, be  held  to  be  an  agent  of  both  buyer  and  seller,  sufficient  to  bind 
the  vendor  by  his  signature  under  the  statute.  And,  fourthly,  that  if  he 
were  the  agent  of  both,  yet,  that  there  was  no  sufficient  memorandum  of 
the  contract  shewn,  for  that  the  entries  made  by  him  at  the  time  of  the  sale, 
specified  no  certain  quantity  sold ;  and  it  was  contended  that,  although 
the  quantity  was  afterwards  ascertained  and  entered,  yet  that  such  subse- 
quent entry  was  not  a  compliance  with  the  statute.  These  objections 
were  reserved  by  the  learned  judge  for  consideration  in  term,  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit  if  the  court  should  be  of 
opinion  that  the  verdict  could  not  be  sustained.  The  jury,  under  the 
direction  of  the  learned  judge,  gave  a  verdict  for  the  plaintiffs  with  £9 
14s.  lOd.  damages,  being  the  amount  of  the  loss  proved  to  have  been 
sustained  upon  the  second  sale. 

Blake.,  for  the  defendant,  obtained  a  rule  nisi  to  enter  a  nonsuit  on  the 
leave  reserved. 

Hagarty  shewed  cause,  and  cited  Bird  v.  Boulter,  (a)  Wright  v.  Perci- 
val,(5)  Chaplain  v.  Rogers,(c)  Petit  v.  Mitchell.(<^) 

Blake,  in  support  of  the  rule,  cited  McLean  v.  Dunn  et  al.,(e)  Greaves 
V.  Ashton,(/)  Hagedorn  v.  Laing,(g')  Story  on  Agency,  (A)  Elmore  v. 
Kingscote.(i) 

Robinson,  C.  J. — I  am  of  opinion  that  upon  the  evidence,  if  the  verdict 
can  be  sustained,  it  can  be  only  upon  the  special  count.  The  re-sale  by 
the  plaintiffs  puts  an  end  to  any  right  of  action  as  for  goods  bargained 
and  sold  on  the  first  sale.(y)  Then,  as  regards  the  objections  that  were 
taken  at  the  trial  to  the  plaintiffs'  recovering  on  the  first  count: — They 
were,  1st,  that  the  conditions  of  sale  averred  in  the  declaration  were  not 
proved.  This  refers  to  the  terms  that  purchases  under  25L  should  be 
paid  for  at  the  time  of  sale.  Such  a  condition  does  appear  in  writing  at 
the  head  of  the  entries  of  sales  of  these  goods  in  the  auctioneer's  book. 
It  would  appear,  indeed,  that  the  sale  proposed  to  be  made  under  that 
heading  was  of  groceries  only,  and,  certainly,  the  articles  in  question  here 
were  not  groceries;  but  the  condition  was  evidently  intended  to  apply  to 
whatever  should  be  sold  on  that  occasion,  and  I  think  it  must  be  so 
applied;  as  if  it  had  been  written  "groceries  and  other  things."  We 
must  look  at  the  word  "groceries,"  as  inserted  for  the  mere  purpose  of 
describing  what  was  about  to  be  sold ;  and  it  appears  from  what  is  else- 
where written  in  the  account  of  the  proceedings,  that  it  was  a  false  or 
imperfect  description.  There  is  the  less  reason  to  lay  stress  upon  this 
objection,  from  the  circumstance  that  this  alleged  condition  is  nothing 
more  than  the  condition  that  would  be  implied  in  all  sales  where  nothing 
is  said  to  the  contrary.  It  has  a  mere  negative  effect.  For  larger  sales 
a  credit  was  to  be  given,  but  on  sales  under  251.,  no  credit ;  in  other 
•words,  no  special  stipulation,  so  that  it  seems  to  me  that  it  was  unimport- 
ant to  insert  it  in  the  declaration  at  all.    There  is  nothing,  I  think,  in  the 


(a)  1  N.  &  M.  313.  (b)  3  Jurist,  1145.  (c)  1  East.  195. 

(rf)  6  Jurist,  1016.  (e)  4  Bing.  712.  (/)  3  Camp.  426. 

(g)  6  Taunt.  162.  (h)  Page  199.  (i)  5  B.  &  C.  583. 

0)  6  Taunt.  162. 
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objection  that  the  clerk  at  the  auction  being  a  clerk  in  the  ordinary  em- 
ployment of  the  plaintiffs,  the  vendors,  could  not  be  treated  as  the  agent 
of  both  parties,  so  as  to  make  his  signature  in  the  auction  book  binding 
on  the  vendee.  The  case  cited  of  Bird  v.  Boulter,  (a)  is  expressly  in 
point,  and  it  is  right  to  hold,  as  Patteson,  J.,  held  in  that  case,  that  the 
clerk  so  employed  "  was  a  third  party,  not  either  of  the  contracting  par- 
"  ties;  he  was  sitting  there  as  the  agent  of  all,  acknowledged  by  the  silent 
"  consent  of  all,"  I  do  not  see  that  the  case  can  be  affected  by  the 
circumstance  that  Clarkson,  one  of  the  vendors,  was  also  a  vendee  at  the 
second  sale,  being  partner  with  John  Brunskill,  in  the  country,  who  pur- 
chased at  the  second  sale.  Clarkson  and  Thomas  Brunskill,  the  partner- 
ship trading  in  town,  cannot  be  treated  by  us  as  identical  with  the  same 
Clarkson  and  John  Brunskill  trading  together  as  a  distinct  firm  in  the 
country.  We  should  introduce  great  confusion  into  mercantile  affairs,  if 
we  were  not  to  hold  these  interests  as  distinct,  in  courts  of  justice,  as 
they  are  undoubtedly  understood  to  be  in  all  commercial  transactions. 
We  nmst  look  upon  the  second  sale  as  made  to  other  parties  than  the 
vendors  in  the  first,  for  John  Brunskill  had,  for  all  that  appears,  no 
interest  as  vendor,  nor  Thomas  Brunskill  as  vendee,  in  either  of  the  sales. 
Another  objection  is,  that  the  written  memorandum  was  incomplete, 
inasmuch  as  it  did  not  contain,  on  the  first  day  of  sale,  a  statement  of  the 
number  of  pounds  sold  ;  but  it  is  not  requisite  that  a  complete  memoran- 
dum should  be  made  on  one  paper  and  all  written  at  one  time.  All  that 
the  statute  requires  is  that  there  should  be  written  evidence  of  the  con- 
tract signed  by  the  party  to  be  charged,  or  his  agent ;  different  papers 
written  at  different  times,  if  they  are  connected  by  a  clear  reference  to 
each  other,  have  been,  in  many  cases,  accepted  as  sufficient  under  the 
statute.  The  agent  of  both  parties  in  this  case  put  up  a  certain  lot  and 
sold  it  at  so  much  per  pound  to  the  defendant,  and,  as  soon  as  it  could 
be  done  conveniently,  after  the  sale,  he  ascertained  the  number  of  pounds 
in  the  lot,  and  set  them  down  in  the  book,  thereby  completing  the 
entry.(6)  So  far,  it  appears  to  me,  the  memorandum  is  sufficient.  It 
specifies  the  article  sold,  the  quantity  and  the  price,  and  to  whom  sold, 
and  is  signed  by  the  agent  of  the  party  charged  in  this  action ;  but  it 
might,  I  apprehend,  be  objected  to  it,  that  it  does  not  contain  the  names  of 
both  the  contracting  parties.  For  all  that  I  can  see  on  the  book,  which 
constitutes  the  only  written  evidence,  any  body  else  might  have  sued  as 
the  owners  of  these  goods  as  well  as  the  plaintiffs.  There  is  nothing  in 
writing  to  shew  that  they  were  either  the  auctioneers  or  the  owners.  But 
the  truth  seems  to  have  been  well  known  and  understood  by  the  parties 
at  the  trial,  and  admitted  in  the  argument,  and  as  no  objection  was  taken 
on  the  trial,  we  could  not  grant  a  nonsuit  upon  it ;  and  as  it  has  nothing 
to  do  with  the  real  justice  of  the  case,  we  should  not  go  out  of  our  way 
to  give  effect  to  it.  If  it  had  been  necessary  for  the  plamtiffs  to  rely  on 
the  supposed  evidence  of  acceptance  to  take  the  case  out  of  the  statute, 
they  must,  I  think,  have  failed.  There  was  nothing  proved  here  at  aU 
equivalent  to  what  was  proved  in  the  case  cited  of  Chaplin  v.  Rogers,  (c) 
for  there  the  vendee  had  actually  sold  again  part  of  the  hay  purchased  by 
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(c)  1  E.  R.  193. 
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him,  and  his  vendee  had  taken  some  of  it  away.  Here  this  defendant 
had  done  nothing  more  than  offer  to  sell  to  a  third  party  some  of  the  iron 
which  had  been  knocked  down  to  him ;  but  the  mere  offer  to  sell  has  not 
been  deemed  such  a  deahng  with  the  goods  as  constitutes  an  acceptance. 
Smith  V.  Surman.(a) 

Rule  discharged. 


McMartin  v.  Graham  et  al. 

When  there  are  several  issues  in  a  cause,  and  the  jury  find  a  general  verdict  for 
the  plaintiff,  which  does  not  dispose  of  the  specific  issues  raised,  a  new  trial 
will  be  granted. 

In  an  action  against  a  sheriff's  sureties,  under  3  Will.  IV.  ch.  8,  it  must  be  shewn 
that  the  default  or  negligence  for  which  the  action  is  brought  took  place  during 
the  term  for  which  they  were  liable  under  their  covenant. 

Semble,  that  if  a  sheriff,  having  an  execution  against  a  person  to  whom  he  is 
indebted,  agrees  with  that  person  to  assume  the  amount  of  the  execution,  and 
pay  it  to  the  plaintiff,  and  receives  from  the  debtor  a  credit  for  so  much  on 
the  debt  due  from  himself,  but  does  not  pay  over  the  money  to  the  plaintiff  in 
the  writ,  that  is  such  conduct  as  the  sureties  will  be  answerable  for  under  the 
covenant. 

Covenant  under  3  Will.  IV.  ch.  8,  against  the  defendants  as  sureties 
for  the  late  sheriff  of  the  Bathurst  District.  The  breaches  assigned  are 
1st,  that  a  fi.  fa.  from  the  District  Court  of  the  district  of  Bathurst  in  a  case 
of  this  plaintiff  against  one  J.  Graham,  was  delivered  to  the  sheriff  to  be 
executed,  and  that  although  the  said  J.  Graham  had  goods,  the  sheriff 
neglected  to  levy,  and  falsely  returned  that  he  had  seized  goods  to  the 
amount,  which  remained  in  his  hands  unsold  for  the  want  of  buyers ; — - 
whereas,  in  fact,  the  late  sheriff  did  seize  goods,  as  in  the  return  stated, 
but  they  did  not  remain  unsold  for  want  of  buyers,  but  the  sheriff  wilfully 
neglected  to  expose  them  to  sale,  whereby  the  plaintiff  has  been  deprived 
of  the  means  of  obtaining  his  debt,  which  is  still  unpaid. 

2nd  breach  charges  that  the  sheriff  did  make  the  money  on  the  fi.  fa., 
but  neglected  to  pay  it  over,  and  falsely  returned  that  he  had  seized 
goods,  &c.,  which  remained  unsold  in  his  hands  for  want  of  buyers. 
Defendants  plead,  1st,  non  est  factum.  2nd,  to  the  second  breach,  that 
the  sheriff  did  not  levy  the  money  as  therein  alleged.  3rd,  to  the  first 
breach,  that  at  the  time  of  the  return  made  to  the  fi.  fa.  plaintiff  accepted 
of  such  return,  well  knowing  at  the  time  that  it  was  not  true,  but  was 
false  and  deceitful,  and  upon  such  return  sued  out  a  writ  of  ven.  ex., 
and  on  the  10th  December,  1842,  delivered  it  to  the  sheriff;  that  this 
writ  has  not  been  set  aside,  but  still  remains  in  force,  and  then  prays 
judgment  whether  the  plaintiff  can  maintain  his  action,  after  having 
adopted  the  return  as  true.  4th,  defendants  plead  to  the  first  breach 
that  the  sheriff  did  not,  during  the  four  years  for  which  the  covenant  was 
in  force,  neglect  to  expose  the  goods  for  sale,  but  that  he  did  use  all  due 
diligence  to  make  the  money  directed  to  be  levied.  Plaintiff  joins  issue 
on  the  first  two  pleas,  and  on  the  fourth.  To  the  third  plea  he  replies 
that  when  he  accepted  the  return  he  did  not  know  it  was  false.    The  jury 
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on  the  trial  returned  a  verdict  for  the  plaintiff,  with  32Z.  16*.  10c?.  dam- 
ages, subject  to  the  opinion  of  the  court. 

A.  Wilson^  for  defendant,  moved  to  set  aside  this  verdict  and  enter  a 
non-suit,  pursuant  to  leave  reserved,  or  for  a  new  trial  for  the  want  of 
any  finding  by  the  jury  on  the  issues  on  the  second  and  fourth  pleas,  or 
why  the  damages  assessed  for  plaintiff  should  not  be  struck  out.  The 
debtor,  Mr.  J.  Graham,  was  a  witness  on  the  trial,  and  swore  that  a  few 
days  after  the  fi.  fa.  came  to  the  late  sheriff,  he  settled  with  him  the 
amount  to  be  levied,  by  crediting  the  same,  with  the  consent  of  the  sheriff, 
against  a  large  amount  due  by  the  sheriff  to  him.  The  goods  of  the 
debtor  had  been  seized  but  were  never  removed;  and  he  heard  the  sheriff 
tell  his  deputy  to  return  on  the  writ  that  they  remained  unsold  for  want 
of  buyers.  This  statement  was  confirmed  by  a  person  who  had  been 
clerk  in  the  late  sheriff's  office,  who  swore  that  the  sheriff  assumed  the  debt 
in  this  fi.  fa.,  and  thereby  induced  Mr,  J.  Graham  to  release  an  action  he 
had  brought  against  the  sheriff  and  his  sureties  for  some  breach  of  duty. 
It  was  objected  on  the  defence,  that  there  was  no  proof  that  the  money 
was  levied,  as  charged  in  the  2nd  breach ;  no  proof  of  the  time  of  making 
the  return  complained  of ;  and  so  it  was  not  shewn  to  be  within  the  four 
years  covered  by  the  covenant.  That  the  plaintiff's  acceptance  of  the 
return  was  conclusive  upon  him,  and  that  there  was  no  proof  of  any  wilful 
default  or  misconduct  within  the  four  years.  These  objections  being 
reserved,  the  defendants  went  in  to  their  case  and  proved  by  the  deputy  sheriff 
that  the  sheriff  made  the  return  just  before  the  venditioni  exponas  issued 
(10th  December,  1842);  that  he  had  received  the  fi.  fa.  and  made  the  levy 
on  7th  September,  1842,  but  nothing  was  ever  done  afterwards  on  the 
seizure;  that ;  McMartin  was  told  that  there  was  some  understanding  be- 
tween the  sheriff  and  Mr.  J.  Graham,  but  not  that  the  sheriff  had  assumed 
the  debt,  or  how  it  was  arranged  :  that  the  plaintiff  knew,  when  the  return 
was  made,  that  the  goods  had  never  been  advertised  or  offered  for  sale, 
but  that  he  might  not  have  been  aware  that  they  were  not  in  the  sheriff's 
possession.  The  jury  found  that  the  seizure  was  made  before  the  19tb 
September,  1842,  on  which  day  the  covenant  expired;  and  that  the 
plaintiff  was  aware,  when  he  issued  the  second  writ,  that  the  "  goods  had 
"  never  been  advertised  or  offered  for  sale."  And  a  verdict  to  this  effect 
was  endorsed  on  the  record — not  specifically  disposing  of  any  issue  to 
which  such  finding  might  be  thought  to  apply,  but  merely  finding  that 
fact. 

A.  Wilson,  for  the  defendant,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  verdict  was  improperly  rendered ;  that  there  was  no 
suflicient  finding  upon  the  issues  ;  and  also  upon  the  law  and  evidence. 

Sherwood,  S.  G.,  shewed  cause. 

Robinson,  C.  J. — To  entitle  the  plaintiff  to  recover  on  the  first  breach, 
it  was  at  least  necessary  to  shew  that  the  sheriff  wilfully  neglected  to  sell 
the  goods  after  seizure,  and  that  such  neglect  occurred  before  19th  Sep- 
tember, 1842,  when  the  covenant  sued  on  expired;  because,  for  any 
default  or  misfeasance  after  that  day,  these  defendants  would  not  be 
liable.  But  further,  it  appears  that  the  gist  of  the  action  on  this  breach 
is  the  false  return,  the  negligence  being  material  only  as  shewing  that 
the  return  was  false ;  that  is,  false  in  this,  that  whereas  he  returned  that 
the  goods  remained  unsold  for  want  of  buyers,  he  neglected  to  expose 
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them  to  sale  and  made  no  attempt  to  procure  buyers.  Then  to  this 
breach  the  defendant's  answer  is,  that  the  plaintiff  accepted  the  return 
which  he  complains  of  as  false,  (and  which  was  made  after  the  19th  Sep- 
tember, 1842,)  knowing  that  it  was  not  true;  that  is,  knowing  that  it  was 
not  true  that  the  sheriff  could  not  find  buyers,  and  sued  a  writ  of  vendi- 
tioni exponas  upon  it ;  which  is  still  in  force,  and  delivered  it  to  the 
sheriff.  To  which  the  plaintiff  replies,  he  did  not  know  it  was  false. 
The  jury  find  that  the  plaintiff  was  aware  when  he  sued  out  the  venditioni 
exponas,  that  the  goods  never  had  been  advertised  or  offered  for  sale. 
The  goods  were  seized  on  the  7  th  September,  1842,  and  no  further  steps 
taken  under  the  fi.  fa.  till  it  was  returned  on  the  10th  December,  1842. 
How  then  stands  the  matter  on  this  issue  ?  In  my  opinion  the  finding 
does  not  shew  that  the  verdict  should  necessarily  have  been  for  the 
plaintiff,  because  it  may  nevertheless  be  uncertain  whether  the  plaintiff 
did  or  did  not  know  that  the  sheriff  could  not  find  buyers.  If  the  plaintiff 
knew  that  it  was  not  truly  asserted,  that  buyers  could  not  have  been 
found,  and  yet  was  willing  to  take  the  further  course  by  venditioni  exponas, 
as  plaintiffs  often  do,  either  when  they  are  willing  to  grant  indulgence  to 
the  debtor  or  to  sanction  a  delay  which  the  sheriff  has  ventured  to  grant, 
it  could  not  be  material,  whether  the  plaintiff  did  or  did  not  know  that 
the  goods  had  been  advertised  or  offered  for  sale  :  the  knowledge  of  the 
latter  fact  is  not  the  same  thing  as  the  knowledge  of  the  former.  This 
issue  was  therefore,  I  think,  not  determined  by  the  jury,  for  it  is  not 
found  whether  the  plaintiff  did  or  did  not  accept  the.  return  and  act  upon 
it  being  aware  that  it  was  not  true ;  and  that  is  the  defence  pleaded. 

Then  as  to  the  other  issue  upon  this  breach  raised  upon  the  4th  plea, 
there  is  no  verdict  whatever  given  upon  it,  so  that  is  not  disposed  of;  and 
as  to  the  evidence  that  was  given  upon  that  point,  I  cannot  say  that  it 
clearly  entitled  the  plaintiff  to  succeed,  confining  our  view  to  the  mere 
plea  pleaded.  The  sheriff  levied  on  the  7  th  September,  he  might  have 
therefore,  in  strictness,  sold  on  the  15th;  and  if  so,  then  he  allow- 
ed four  days  to  pass  between  that  day  and  the  19th  of  September, 
without  selling  on  a  writ  returnable  in  November.  For  any  neglect  after 
the  1 9th  of  September  these  defendants  are  not  liable.  It  should  have 
been  left  to  the  jury  to  find,  whether  under  the  circumstances  there  was 
such  negligence  as  to  constitute  wilful  or  negligent  misconduct  in  allowing 
these  four  days  to  pass  without  selling  the  goods,  when  he  was  not  bound 
to  have  the  money  before  the  following  term. 

And  as  regards  the  first  breach,  the  plaintiff  was  not  entitled  to 
recover  for  what  he  complains  of  as  the  false  return  ;  for  from  all  that 
appears,  the  return  was  not  made  till  after  the  covenants  had  expired. 
If  made  after  the  19th  of  September,  1842,  which  from  the  evidence  I 
infer  it  was,  it  would  be  a  wilful  act  of  misconduct  for  which  the  succeed- 
ing sureties  would  be  liable,  but  not  these  defendants.  The  sheriff 
indeed  would  be  liable  to  no  action  for  the  alleged  negligence,  till  he  had 
made  his  return.  Then  besides  that,  the  plaintiff  shewed  no  cause  of 
action  under  this  breach  accruing  within  the  four  years ;  the  issues  on 
that  breach  have  not  been  disposed  of.  So  that  as  respects  the  first 
breach,  the  verdict  cannot  in  my  opinion  be  upheld. 

Then  as  to  the  second  breach,  which  charges  that  the  sheriff  made  the 
money  but  did  not  pay  it  over,  an  action  for  money  levied  it  is  clear  will 
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lie  before  any  return  of  fieri  feci ;  but  here  again  the  action  is  not  for  the 
money,  but  for  the  false  return,  which  was  not  before  the  covenant  had 
expired.  The  defendants  plead  to  this  breach,  that  the  sheriff  did  not 
make  the  money,  and  the  jury  has  not  found  whether  he  did  or  not. 
For  these  reasons  I  think  the  verdict  cannot  be  sustained  on  the  second 
breach. 

The  plaintiff  proved  the  deed,  and  is  therefore  entitled  to  a  verdict  on 
the  issue  of  non  est  factum,  to  give  him  the  costs  of  that  issue.  Instead 
therefore,  of  granting  a  nonsuit  as  prayed,  there  must  in  my  opinion  be  a 
new  trial  without  costs.  From  what  I  have  stated,  it  will  appear  that  in  my 
judgment  the  plaintiff  cannot  succeed  in  another  trial  on  this  action, 
where  the  breach  of  duty  complained  of  is  the  false  return,  unless  that 
return  was  made  during  the  existence  of  this  covenant  on  or  before  the 
19th  September,  1842.  If  the  facts  however  were  such  as  they  were 
sworn  to  be  at  the  trial,  and  if  the  arrangement  by  which  the  sheriff 
assumed  the  debt  took  place  while  the  covenant  was  running,  which  is  not 
apparent  on  the  evidence,  I  do  not  hold  that  he  did  not  incur  a  liabihty, 
for  which  these  defendants  also  were  bound.  It  is  not  for  the  court  to 
suggest  to  the  party  his  form  of  remedy  against  sureties,  but  I  think  he 
has  mistaken  it  here ;  supposing  that  the  facts  were  clearly  such  as  to 
shew  a  breach  of  duty  in  any  shape,  before  or  on  the  19  th  of  September. 

New  trial,  without  costs. 


Lee  v.  Rafelje,  (Sheriff.) 

A  sheriff  cannot  defend  himself  in  an  action  of  trespass  brought  against  him  by 
one  of  two  joint  tenants,  by  shewing  a  writ  of  fieri  facias  against  the  other 
of  the  joint  tenants,  under  which  the  alleged  trespass  was  committed,  unless 
he  has  justified  specially  under  the  writ  as  a  defence ;  but  where  he  had 
omitted  to  do  so,  and  a  verdict  was  found  against  him,  the  court  granted  anew 
trial  on  payment  of  costs,  with  leave  to  him  to  amend  his  pleadings. 

Trespass  against  the  sheriff  of  the  Talbot  District,  for  breaking  and 
entering  the  plaintiff's  house  and  taking  away  goods,  in  the  first  count, 
and  for  taking  away  goods  alone,  in  the  second  count.  The  defendant 
pleaded,  1st,  that  neither  the  dwelling  house  nor  the  goods  belonged  to 
the  plaintiff.  2nd,  that  the  plaintiff  was  not  possessed  of  the  goods. 
3rd,  as  to  the  undivided  moiety  of  the  goods  mentioned,  that  such  undi- 
vided half  was  not  the  property  of  the  plaintiff  Upon  these  pleas  issues 
were  joined.  At  the  trial,  the  defendant  desired  to  justify  the  seizure  of 
the  goods  under  an  execution  against  one  Kimball,  who,  it  was  contended, 
was  joint  tenant  with  the  plaintiff  of  the  goods  in  question,  and  there  was 
a  great  deal  of  evidence  on  the  subject  tending  to  that  conclusion, 
elicited  from  the  plaintiff's  own  witnesses  ;  and  the  learned  judge  express- 
ing a  strong  opinion  in  favour  of  the  defendant,  he  declined  calling  any 
witnesses,  and  the  jury  were  directed  to  find  a  verdict  in  his  favour,  but 
they  found  for  the  plaintiff,  and  70Z.  damages. 

Foster  obtained  a  rule  nisi  to  set  aside  the  verdict,  as  being  con- 
trary to  law,  evidence  and  the  judge's  charge. 

H.  Eccles  shewed  cause. 

Robinson,  C.  J. — There  should  be  a  new  trial  in  this  case,  on  payment 
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of  costs.  It  is  clear  on  many  authorities,  that  the  sheriff  having  a  fi.  fa. 
against  the  goods  and  chattels  of  two  partners  or  joint  owners  of  goods, 
can  seize  and  sell  the  goods  wherever  they  are,  and  the  effect  of  such  sale 
will  be  to  make  the  vendee  a  joint  owner  with  the  other;  though  the 
common  course  is  to  go  into  equity  in  such  cases,  where  a  partnership 
account  will  be  taken,  and  the  owner  whose  interest  should  not  be 
affected  by  the  fi.  fa.,  will  obtain  a  share  of  the  proceeds  of  the  sale  in 
proportion  to  his  share  in  the  property.  The  sheriff  cannot  be  treated 
as  a  trespasser  by  the  one  partner,  in  selling  the  goods  under  an  execu- 
tion against  the  other.    It  is  a  course  which  the  law  sanctions. 

The  evidence  perhaps  might  not  be  regarded  by  the  jury  as  perfectly 
satisfactory  for  establishing  the  fact  of  a  joint  interest  in  the  goods,  but 
it  certainly  was  strong  to  that  effect;  indeed  the  plaintiff's  son  and 
others  who  were  able  to  speak  to  that  particular  point  from  better  grounds 
than  their  own  belief  merely,  swore  that  the  plaintiff  himself  had  admitted 
to  them  that  he  and  Kimball  were  in  partnership  in  the  house  and  stock 
not  generally;  and  these  were  the  plaintiff's  witnesses.  The  defendant  did 
not  go  into  his  case,  because  the  learned  judge  expressed  so  strong  an  opinion 
in  his  favour  upon  the  plaintiff's  evidence  alone,  that  he  supposed  it  to 
be  unnecessary.  The  jury,  however,  notwithstanding  they  were  directed 
in  favour  of  the  defendant,  found  the  other  way.  If  any  part  of  the 
damages  given  by  them  was  on  account  of  the  alleged  trespass  to  the  free- 
hold, that  would  clearly  be  wrong,  because  the  plaintiff  was  at  the  time 
not  in  possession  at  all  in  fact,  and  could  only  be  regarded  at  the  utmost 
as  being  in  possession  in  common  with  Kimball,  upon  whose  possession 
the  sheriff  was  bound  under  the  writ  to  enter.  As  regards  the  goods, 
whatever  evidence  went  clearly  to  the  point  of  propert}'",  shewed  them  to 
be  joint  property,  by  the  confession  of  the  plaintiff  himself 

When  we  were  about  to  dispose  of  this  case  last  term,  it  was  noticed 
that  there  was  a  point  which  it  was  apprehended  had  not  been  considered, 
namely,  that  as  the  pleadings  stood  on  the  record,  the  defendant  was  not 
in  a  condition  to  set  up  the  defence,  which  he  had  done,  for  want  of  a 
plea  justifying  as  sheriff  under  the  alleged  execution.  I  am  not  sure  that 
this  objection  was  urged  on  the  argument,  for  I  have  no  note  of  it ;  but 
it  was  incumbent  on  the  court  to  see  that  a  defence  was  not  allowed 
which  the  record  did  not  admit  of,  and  at  any  rate  as  the  plaintiff  has 
recovered,  the  ground  is  a  good  one  to  urge  in  support  of  the  verdict ; 
unquestionably  if  it  were  necessary  to  the  defence  here,  that  reliance 
should  be  placed  on  the  defendant's  legal  authority,  to  do  as  sheriff  what 
he  could  not  have  done  as  a  stranger,  without  being  liable  in  trespass  at 
the  suit  of  this  plaintiff,  then  it  was  indispensably  necessary  that  the 
authority  should  be  specially  pleaded. 

As  to  that,  I  take  the  law  to  be  that  when  a  sheriff,  levying  an  execu- 
tion against  a  debtor,  seizes  upon  it  goods  which  he  finds  in  the  exclusive 
possession  of  the  debtor,  and  a  third  party,  claiming  to  be  the  true  owner, 
sues  him  in  trespass,  relying  as  he  must  in  such  a  case  upon  his  right  of 
propert}',  the  defendant  may,  in  some  cases  at  least,  contest  his  right 
under  the  general  issue,  as,  for  instance,  when  the  plaintiff  claims  under 
an  assignment  from  the  debtor,  which,  it  appears  evident  to  the  jury,  was 
only  a  pretended  and  colourable  transfer,  and  not  a  bona  fide  transaction 
intended  to  change  the  property ;  there  upon  the  general  issue  the  right 
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to  claim  under  such  an  assignment  may  be  denied.  The  plaintiff  in  such  a 
case  has  nothing  to  stand  upon  but  his  right  of  property,  which  the  defen- 
dant may  have  had  no  notice  or  knowledge  of,  nor  any  reason  to  imagine ;  he 
is,  therefore,  under  the  necessity  of  shewing  it ;  and  it  would  seem  repugnant 
to  reason  to  say,  that  the  evidence  which  he  adduces  for  that  purpose,  may 
not,  like  all  other  evidence,  be  questioned,  shaken  or  contradicted.  The 
sheriff,  in  such  a  case,  has  not  interfered  with  any  apparent  right  of 
property,  there  is  no  prima  facie  case  against  him ;  and  until  the  plaintiff 
has  shewn  the  actual  property  in  the  goods,  he  has  no  more  right  to  come 
into  court  and  claim  damages  than  any  other  stranger.  It  was  on  this 
principle  that  Martin  v.  Podger,(tt)  was  decided,  and  the  new  rules  of 
pleading  can  have  made  no  change  in  this  respect.  But  the  question  is, 
whether  such  a  principle  can  properly  be  applied  in  this  case  ;  and  it  is 
plain,  I  think,  that  it  cannot.  If  any  stranger,  not  armed  with  legal 
authority,  had  detained  or  injured  these  goods,  or  had  taken  them  out  of 
Kimball's  possession  and  sold  them,  the  plaintiff,  Lee,  as  joint  owner, 
which  he  was  shewn  to  be  of  some  of  them  at  least,  though  I  doubt 
whether  his  concern  in  them  was  not  much  over-valued  in  the  verdict, 
could  undoubtedly  have  brought  trespass,  and  the  general  issue  in  such 
an  action  would  have  only  put  the  alleged  injury  in  issue  ;  the  denial  of 
the  plaintiff's  property  in  the  goods,  would  have  compelled  him  to  prove 
his  property  of  course.  Such  pleas  are  pleaded  here,  though  not  well, 
because  the  denial  of  the  plaintiff"'s  right  to  the  goods  in  the  second 
count  goes  only  to  an  undivided  half  of  the  goods,  leaving  the  right  to  the 
other  half  undisputed;  such  right  therefore  may  have  been  in  the  plaintiff, 
and  would  enable  him  to  bring  trespass  against  any  person  wantonly 
intermeddling  with  them.  It  is  plain  then  that  what  the  defendant 
relies  upon  here  is,  that  though  he  might  be  liable  in  trespass  for  these 
same  goods,  and  to  this  plaintiff,  if  he  had  taken  them  without  authority, 
yet  that  having  legal  process  which  made  it  his  duty  to  seize  the  goods, 
on  account  of  the  joint  interest  which  another  person  had  in  them,  he 
had  seized  and  converted  the  whole  chattels  as  he  lawfully  might ;  leaving 
the  plaintiff  to  such  remedy  in  regard  to  the  proceeds  as  the  law  allows, 
or  to  his  right  still  to  claim  a  joint  ownership  in  them  with  the  vendee. 
But  this  legal  authority  clearly  must  be  specially  pleaded. 

The  merits  of  the  case  however  appear  to  be  clearly  with  the  defen- 
dant, who  is  a  public  officer,  and  is  entitled  to  some  indulgence  where  a 
slip  in  pleading  has  shut  him  out  from  his  defence.  I  think,  therefore, 
that  we  should  allow  a  new  trial,  on  payment  of  costs  by  the  defendant, 
with  liberty  to  both  parties  to  amend  their  pleadings. 

Rule  accordingly. 


The  Queen  v.  James  Baxter. 
The  Queen  v.  Elizabeth  Snooks. 

Where  a  wife  had  left  her  husband  and  gone  to  reside  with  her  father,  taking 
with  her  her  infant  child  of  about  seven  months  old,  and  the  husband  obtained 
writs  of  habeas  corpus,  to  his  wife's  father,  to  bring  up  her  body,  and  to  his 
wife,  to  bring  up  the  child,  the  court  refused,  on  the  return  of  the  father  and 


(a)  1  W.  Bl.  701. 


THE  QUEEN  V.  BAXTER  ET  AL. 


371 


daughter  to  the  respective  writs,  that  the  husband  had  ill-treated  his  wife  and 
child,  to  make  any  order  that  they  should  be  delivered  to  him,  but  informed 
the  wife  that  she  was  at  liberty  to  go  wherever  she  pleased,  and  to  take  the 
child  with  her. 

In  the  vacation  of  last  Trinity  Term,  Richard  Snooks  obtained  two 
writs  of  habeas  corpas,  one  directed  to  James  Baxter,  to  bring  up  the 
body  of  Elizabeth  Snooks,  the  wife  of  the  said  Richard  Snooks,  and  the 
other  directed  to  Elizabeth  Snooks,  to  bring  up  the  body  of  the  infant 
daughter  of  the  said  Richard  and  Elizabeth  Snooks,  upon  affidavits  stating 
that  his  wife  had  left  him,  and  was  detained  by  her  father  from  him,  and 
that  she  had  also  taken  away  their  child  with  her.  At  the  return  of  the 
writs  before  Mr.  Justice  Macaulay,  it  was  urged  on  the  part  of  the 
defendants,  that  the  return  of  the  writs  should  be  enlarged  until  the  first 
day  of  this  present  Michaelmas  Term,  and  it  was  finally  so  agreed  between 
the  parties.  On  the  second  day  of  Terra,  the  parties  appeared  in  court, 
and  filed  their  returns  to  the  writs  as  follows  :  James  Baxter  returned  on 
the  writ  directed  to  him  as  follows:  "In  obedience  to  the  writ  of  habeas 
"  corpus  hereunto  annexed,  granted  by  her  Majesty's  Court  of  Queen's 
"  Bench,  I  James  Baxter,  of  the  City  of  Toronto  in  the  Home  District, 
"  builder,  do  bring  into  the  said  court  Elizabeth  Snooks,  my  daughter,  and 
"  the  wife  of  the  said  Richard  Snooks ;  and  I  hereby  humbly  certify  and 
"  return  to  this  honourable  court,  that  the  said  Elizabeth  Snooks,  before 
"  the  issuing  of  the  said  writ,  was,  and  she  still  is,  living  in  my  house  and 
"  under  my  protection,  of  her  own  free  will  and  voluntary  act,  and  with- 
"  out  any  coercion  or  force  on  my  part,  or  the  part  of  any  other  person  or 
"  persons  on  my  behalf ;  and  I  do  further  humbly  certify,  that  the  said 
"  Elizabeth  Snooks  was  married  to  the  said  Richard  Snooks,  in  or  about  the 
"month  of  September,  A.  D.  1844,  and  that  immediately  upon  the  said 
"  marriage,  she  went  to  live  with  the  said  Richard  Snooks,  and  that  shortly 
"  after  the  said  marriage,  the  said  Richard  Snooks  frequently  ill-treated 
"  the  said  Elizabeth  Snooks,  and  used  great  force  and  violence  towards 
"  her,  so  much  so  that  she  left  the  said  Richard  Snooks,  and  returned  to 
"  me  the  said  James  Baxter,  but  that  shortly  afterwards,  on  promise  of 
"  amendment  being  made  by  the  said  Richard  Snooks,  she  returned  again 
*'  to  live  with  him,  and  continued  to  live  with  him  until  the  end  of  July  or 
"  beginning  of  August  last,  when,  in  consequence  of  violent  and  brutal  ill- 
"  treatment  towards  her  on  the  part  of  the  said  Richard  Snooks,  she  deter- 
"  mined  again  to  leave  him,  and  she  afterwards  came  to  the  house  of  me  the 
"  said  James  Baxter,  where  she  still  resides  ;  and  I  further  humbly  testify, 
"  that  the  said  Richard  Snooks  has  frequently,  since  his  said  marriage  with 
"  the  said  Elizabeth  Snooks,  been  greatly  intoxicated  from  the  effects  of 
*'  strong  drink,  and  has  treated  the  said  Elizabth  Snooks  in  a  most  cruel 
"  and  barbarous  manner,  and  on  one  occasion,  about  one  month  before  the 
"  child  of  the  said  Elizabeth  Snooks  was  born,  beat  her  in  so  violent  a 
"  manner  about  the  neck  and  shoulders,  that  the  blood  flowed  therefrom. 
"  All  this  I  humbly  certify.  Witness  my  hand  this  third  day  of  Novera- 
"ber,  A.  D.  1845,  James  Baxter." 

Elizabeth  Snooks  returned  on  the  writ  of  Habeas  corpus  directed  to  her 
as  follows  :  "  In  obedience  to  the  writ  of  habeas  corpus  hereunto  annexed, 
"  granted  by  her  Majesty's  Court  of  Queen's  Bench,  I  Elizabeth  Snooks, 
"  of  the  City  of  Toronto,  wife  of  Richard  Snooks,  do  bring  into  the  said 
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"  court  my  daughter,  the  child  of  me  and  the  said  Richard  Snooks,  bom 
"  in  lawful  wedlock,  and  now  an  infant  of  the  age  of  about  six  months ; 
"  and  I  hereby  humbly  certify  and  return  to  this  honourable  court,  that  I 
"  was  married  to  the  said  Richard  Snooks  in  the  month  of  September 
"  last,  and  immediately  thereafter  went  to  live  with  him  ;  that  the  said 
"  Richard  Snooks  was  in  the  habit  of  drinking  a  great  quantity  of  strong 
"  drink,  and  was  frequently  intoxicated,  and  when  so  intoxicated  used 
"  great  personal  violence  to  me  ;  that  in  consequence  of  such  treatment, 
"  I  left  him  and  returned  to  my  father's  house  about  the  time  ol  (.  !irist- 
"  mas  last  year,  but  that  the  said  Richard  Snooks  made  such  proLiises  of 
"  amended  behaviour  towards  me,  that  I  returned  to  him  in  about  ten 
"  days,  and  continued  to  reside  with  him  until  about  the  end  of  July  or 
"  the  beginning  of  August  last,  when  I  again  returned  to  my  father's  house, 
"  and  have  since  conthmed  to  reside  there,  and  I  am  afraid  that  if  I  were 
"  to  return  to  my  said  husband,  that  my  life  would  be  in  danger  from  his 
"  violence  ;  and  I  further  humbly  certify,  that  about  one  month  before  I 
"  was  confined  with  my  said  child,  the  said  Richard  Snooks  beat  me  so 
*'  violently  about  the  neck  and  shoulders  that  he  kno<',ked  me  down,  and 
"  the  blood  flowed  from  the  wounds  that  he  inflicted  upon  me — that  this 
*'  happened  after  my  said  return  to  him ;  and  that  when  my  said  child  was 
"  about  two  months  old,  he  took  it  one  day  from  its  cradle,  when  he  was 
"  very  much  intoxicated,  and  beat  the  child  violently  without  any  reason 
"  or  cause  therefor  ;  and  I  humbly  certify,  that  I  am  afraid  that  if  the  said 
"  child  is  restored  to  the  said  Richard  Snooks,  that  he  may  endanger  her 
"  life  by  his  violence  and  misconduct :  all  this  I  humbly  certify.  Witness 
"  my  hand,  the  3rd  day  of  November,  A.  D.  1 845,  Elizabeth  Snooks." 
Affidavits  were  also  filed  to  the  same  effect  in  support  of  the  returns,  and 
also  affidavits  in  denial. 

J.  Hillyard  Cameron^  for  the  defendants,  having  read  these  returns, 
and  the  parties  being  present  in  court,  moved  on  the  returns  that  Elizabeth 
Baxter  should  be  allowed  by  the  court  to  go  at  large  from  the  habeas 
corpus,  and  take  her  child  with  her.  He  contended,  that  the  returns  to 
both  writs  must  be  taken  by  the  court  as  true,  and  could  not  in  any 
manner  be  controverted  on  that  motion.  No  affidavits  were  required  in 
support  of  the  return,  nor  could  any  be  read  against  it. — Leonard  Wat- 
son's case. (a)  Upon  the  returns,  there  was  quite  enough  to  prevent  the 
court  from  interfering  in  the  manner  in  which  their  interference  was 
demanded.  The  wife  of  Snooks  could  not  be  compelled  to  return  to  her 
husband,  there  was  no  authority  to  support  such  a  position ;  and  in  the 
absence  of  authority,  the  court  would  not  require  that  the  wife  should 
return  to  live  with  a  husband  who  had  treated  her  cruelly,  and  from 
whose  violence  she  stated  that  her  life  was  in  danger.  In  Anne  Gregory's 
case,(6)  the  wife  had  fled  to  her  mother  and  uncle,  from  her  husband, 
who  had  ill-treated  her,  and  he  brought  her  up  upon  writ  of  habeas 
corpus,  for  the  purpose  of  having  her  restored  to  him ;  but  the  court 
would  not  deliver  her  to  him,  but  told  her  she  was  at  liberty  to  go  where 
she  thought  proper,  and  gave  her  a  tipstaff"  with  her  to  secure  her  from 
insult  on  her  return  to  her  friends.  The  authorities  are  collected  in  a 
late  report  in  the  matter  of  Cochrane,  (c)  which  was  a  case  of  habeas 


(a)  9  Ad,  &  Ell.  794. 
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corpus  brought  by  the  wife  agamst  the  husband,  for  an  alleged  unlawful 
restraint  of  her  person  by  him,  but  the  court  refused  to  interfere  on  her 
behalf.  There  the  wife  was  in  the  power  and  custody  of  the  husband, 
and  the  court  saw  nothing  in  the  circumstances  stated,  which  was  suffi- 
cient to  warrant  their  interference  to  remove  her  from  the  husband's  cus- 
tody and  guardianship.  Here  the  husband  seeks  to  bring  back  his  wife, 
who  has  voluntarily  removed  herself  from  his  house  in  consequence  of  his 
improper  and  cruel  treatment  of  her  ;  and  she  states  in  her  return,  that 
if  she  is  compelled  to  go  back  and  live  with  him,  that  she  fears  that  her 
life  will  be  endangered.  There  is  no  case  to  be  met  with  in  the 
books,  where  on  such  a  return  the  court  has  interposed  its  authority  to 
compel  the  wife  to  live  with  the  husband ;  and  in  the  only  one  at  all 
similar,  that  of  Anne  Gregory  already  referred  to,  the  wife  was  set  at 
liberty,  and  allowed  to  go  where  she  pleased,  without  molestation  from 
the  husband.  Then  as  to  the  child.  This  is  not  an  application  on  the 
part  of  the  mother  to  remove  the  child  from  the  father,  and  place  her 
under  her  care  ;  if  it  were,  the  court  might  find  some  difficulty  in  making 
such  an  order ;  but  the  court  are  required  by  the  father  to  have  this 
infant,  who  now  most  requires  a  mother's  care,  taken  away  from  her  for 
no  other  reason  than  that  the  law  gives  him  the  custody ;  not  pretending 
nor  urging  that  the  child  does  not  receive  proper  treatment  from  the 
mother,  but  evidently  desiring  to  use  the  power  for  the  purpose  of  com- 
pelling the  mother  to  return  to  him ;  which  she  cannot  do  according  to 
her  statement,  without  danger  to  her  life.  The  return  made  by  the 
mother,  shews  that  the  father  is  not  a  proper  person  to  be  entrusted  with 
the  custody  of  the  child ;  and  as  it  is  in  the  discretion  of  the  court  to 
determine  with  whom  the  custody  of  the  child  shall  be,  there  being  no 
rigid  or  inflexible  rule  of  law  on  the  subject,  it  certainly  would  be  better 
exercised  under  the  circumstances  by  leaving  the  child  with  the  mother, 
than  by  taking  it  from  her.  In  Rex  v.  Delaval,(«)  Lord  Mansfield  said, 
"  The  court  is  bounded  dehito  justitice  to  set  the  infant  free  from  improper 
"  custody,  but  they  are  not  bound  to  deliver  them  over  to  any  body,  nor 
"  give  them  any  privilege.  This  must  be  left  to  their  discretion  according 
*'  to  the  circumstances  that  appear  before  them."  And  in  Lyons  v.  Blen- 
kin,(&)  Lord  Eldon  said,  "In  cases  of  habeas  corpus,  the  judge  attends  to 
"  nothing  but  cruelty  or  personal  ill  usage  to  the  child,  a?  a  ground  for  taking 
"  it  from  its  father."  There  can  be  no  doubt  that  as  a  general  rule  the 
court  will  not  take  away  the  child  from  the  father,  unless  where  there  has 
been  cruelty ;  but  they  will  certainly  never  exercise  their  discretion  by 
giving  it  to  him  when  he  has  treated  it  ill :  and  it  is  of  such  a  tender 
age,  that  its  mother  is  its  proper  guardian.  There  is  nothing  alleged 
against  the  mother's  conduct  or  character ;  she  is  living  with  her  father, 
and  the  child  ought  not  to  be  removed  from  her. 

Blake,  in  behalf  of  the  husband. — It  would  seem  to  be  a  monstrous 
proposition,  that  in  a  case  like  this  the  return  to  the  writ  of  habeas  corpus 
should  be  conclusive ;  and  that  no  affidavits  could  be  received  by  the  court  to 
controvert  it.  In  some  cases  of  commitment  for  offences,  the  proposition 
might  perhaps  hold  good,  but  not  in  a  case  where  the  ground  alleged  for 
keeping  the  wife  and  child  from  the  husband  and  father  is  his  intemperance 


(a)  3  Burr.  1436. 


(6)  1  Jac.  Rep.  254. 
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and  brutal  conduct.  Surely  the  court  cannot  be  bound  by  the  return, 
and  precluded  from  making  an  inquiry  into  the  truth  of  the  circumstances, 
which  would  shew  conclusively,  when  they  were  all  set  forth,  that  the 
returns  were  false,  and  that  the  court  would  be  proceeding  upon  incorrect 
statements,  if  they  were  to  found  their  decision  upon  those  returns.  In 
the  case  of  the  wife,  there  is  much  room  to  doubt  whether  the  court  has 
any  power  to  interfere  to  restore  her  to  her  husband,  if  she  be  unwilling 
to  go  and  live  with  him ;  if  she  was  held  in  restraint,  they  would 
undoubtedly  interfere  to  relieve  her,  and  restore  her  to  freedom  ;  but  it 
does  not  appear  here  that  she  is  under  any  restraint,  and  if  her  remaining 
with  her  parents  be  her  own  voluntary  act,  the  authorities  do  not  shew 
that  she  can  be  compelled  to  live  with  her  husband.  But  the  case  is 
different  as  regards  the  child  ;  the  father  is  her  lawful  guardian,  and  how  - 
ever tender  her  years  may  be,  and  however  necessary  her  motlier's  care 
may  be  to  her,  the  law  does  not  recognize  any  such  reasons  for  depriving 
the  father  of  her  custody.  The  guardianship  of  the  children  is  properly 
with  the  father ;  and  if  it  were  not  so,  but  the  mother  were  allowed  to 
remove  them  from  him  at  her  will  and  pleasure,  there  would  perhaps  be 
more  frequent  separations  between  husband  and  wife  ;  but  the  knowledge 
when  she  leaves  her  husband,  she  must  also  lose  the  society  of  her  chil- 
dren, must  frequently  have  the  effect  of  inducing  her  to  remain  with  him, 
when  she  would  leave  his  home  if  the  law  were  otherwise.  All  the 
authorities  that  can  be  cited  on  the  subject  of  the  custody  of  infants, 
recognize  the  father  s  right,  and  under  no  circumstances  will  the  court 
interfere,  unless  there  has  been  ill  usage  of  the  child.  Here  there  is  some 
such  statement  made  in  the  return,  but  it  is  rebutted  in  the  affidavits  filed 
in  answer ;  and  even  if  the  fact  stated  were  true,  once  beating  the  child 
would  surely  not  be  a  sufficient  reason  for  depriving  the  father  of  its 
custody.  He  cited  in  the  argument,  De  Manville  v.  De  Manville,(a) 
Ex  parte  McLelland,(6)  Greenhill's  case,(c)  VVellesley's  case,(«Z)  In  re 
Lloyd.(e) 

Robinson,  C.  J. — In  the  first  of  these  two  cases  a  writ  of  habeas 
corpus  was  issued  at  the  instance  of  Richard  Snooks,  directed  to  James 
Baxter,  the  father  of  his  wife,  Elizabeth  Snooks  :  the  object  of  the  writ 
being  to  compel  his  wife,  by  the  intervention  of  this  court,  to  leave  her 
father,  in  whose  fitmily  she  is  now  living,  with  her  infant  child,  and  to 
return  to,  and  live  with  her  husband. 

In  the  other  case,  a  writ  of  habeas  corpus  has  issued  at  the  instance 
of  Richard  Snooks,  directed  to  his  wife,  commanding  her  to  bring  up  her 
infant  child  :  the  object  of  the  writ  being  to  obtain  for  the  father  the 
custody  of  the  child.  Both  writs  were  issued  by  a  Judge  in  Chambers, 
by  whose  direction  they  have  been  returned  into  this  court. 

The  facts  appearing  in  the  several  returns,  and  in  the  affidavits  filed, 
are  these  :  Richard  Snooks  and  his  wife  were  married  some  time  last 
year  ;  not  long  after  their  marriage,  she  made  repeated  complaints  to  her 
family,  who  lived  at  a  distance  from  her,  of  gross  ill-usage  on  the  part  of 
her  husband  ;  that  he  was  intemperate  in  his  habits,  and  while  intoxicated 
beat  and  abased  her.    In  consequence  of  these  complaints  her  father  and 


(a)  10  Ves.  Junr.  60.  (b)  1  Dowl.  81.  (c)  4  Ad.  &  El  624. 

(d)  2  RusseU,  1.  (e)  3  M.  &  G.  547. 
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brother  went  to  her  husband's  house,  and  prevailed  on  her  to  go  home 
with  them,  using  no  compulsion,  as  they  allege,  and  meeting  indeed  with 
no  opposition,  either  by  word  or  otherwise,  from  her  husband  ;  though 
his  account  of  the  matter  is  different.  Not  long  after  she  went  away  with 
her  father,  the  husband  went  and  urged  her  to  return  and  live  with  him  ;  to 
which  she  assented  readily,  as  she  declares,  upon  his  earnest  promises  of 
amendment.  He  admits  that  the  father  did  not  attempt  to  detain  her. 
They  lived  together  for  several  months,  and  until  about  the  beginning  of 
last  August,  during  which  time  the  child  was  born ;  and  not  long  after 
the  wife  recovered  from  her  confinement,  in  consequence  of  severe  indis- 
position, illness,  or  accident,  the  husband,  of  his  own  accord,  took  her  to  her 
father's  house  and  left  her  there,  intending,  no  doubt,  that  she  should  return 
to  him  when  she  became  well.  It  seems,  however,  that  she  refused  to 
return,  and  live  with  him,  giving  as  her  reason,  that  she  feels  her  life  to 
be  in  danger  from  his  violence  ;  that  he  had  during  her  last  residence 
with  him  beaten  her  cruelly  shortly  before  her  confinement,  and  had  even, 
in  a  fit  of  intoxication,  taken  the  infant  out  of  the  cradle  and  beaten  it 
also.  This  is  the  substance  of  her  return  to  the  writ  directed  to  her,  and 
she  also  makes  the  same  statement  on  oath,  in  affidavits  which  are  filed 
with  her  return.  The  husband,  on  the  other  hand,  files  affidavits  denying 
the  misconduct  imputed  to  him. 

So  far  as  regards  the  wife,  the  doubt  is,  whether  any  sufficient  foun- 
dation was  laid  for  the  writ  ;  for  the  object  of  the  writ  of  habeas  corpus 
in  all  these  cases  is  to  restore  freedom  of  action,  by  removing  some  actual 
wrongful  restraint  upon  the  liberty  of  the  party.  But  no  such  restraint 
appears  here.  It  is  not  charged  that  James  Baxter  detains  the  wife, 
or  opposes  her  returning  to  her  husband,  if  she  is  inclined  to  go.  What- 
ever jurisdiction  to  grant  specific  redress  may  reside  in  other  tribunals,  it 
is  no  part  of  the  duty  of  this  court  to  compel  a  wife  to  live  with  her 
husband,  whether  she  is  willing  or  unwilling.  There  is  no  doubt  that  a 
remedy  may  be  obtained  in  this  court  against  those  who  entice  a  wife 
from  her  husband,  or  wrongfully  detain  her.  But  how  far  it  may  be 
expedient  to  pursue  that  remedy,  must  depend  on  the  facts  of  each  par- 
ticular case. 

Our  duty  is  discharged  when  we  release  the  wife,  who  has  been  brought 
before  us,  from  the  only  restraint  which  seems  to  have  been  placed  upon 
her,  that  is,  under  the  writ,  which  has  occasioned  her  appearance  here. 
When  we  set  her  at  liberty,  and  make  her  aware  that  she  may  go  where 
she  pleases,  we  do  all  that  we  can  properly  do  in  such  a  case(«). 

Upon  the  application,  so  far  as  it  concerns  the  infant,  there  is  neces- 
sity for  a  more  careful  consideration,  because  the  course  which  we  should 
pursue  does  not  seem  to  be  so  entirely  free  from  doubt.  The  English 
Statute,  56  Geo.  III.  ch.  100,  by  which  an  important  addition  has  been 
made  to  the  remedy  by  habeas  corpus,  and  the  statute,  2  and  3  Vic.  ch. 
54,  which  provides  for  transferring  the  custody  of  infants  in  certain  cases 
from  the  father  to  the  mother,  are  not  in  force  in  this  country.  I  do  not 
refer  to  them  under  the  impression  that  any  thing  contained  in  them 
would  directly  affect  the  case  before  us,  if  they  were  in  force  here,  but 
only  for  the  sake  of  stating  that  the  application  now  made  to  us  on  the 


(a)  Rex  v.  Wiseman,  2  Smith,  617. 
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part  of  the  father,  stands  on  precisely  the  same  footing  as  a  similar  appli- 
cation would  have  stood  in  England,  under  the  common  law,  if  it  had 
been  made  in  the  King's  Bench,  before  any  of  the  modern  statutes  had 
been  passed  which  would  affect  the  question.  Whatever  we  think  would 
and  ought  to  have  been  done,  then,  under  such  circumstances,  is  what  we 
ought  to  do  now.  The  principles  on  which  the  courts  in  England  exer- 
cised their  authority  in  such  cases,  is  very  clearly  stated  by  Lord 
Mansfield,  in  several  cases  that  have  been  decided.  In  Rex  v.  Delaval(a), 
his  Lordship  said,  "  In  cases  of  writs  of  habeas  corpus  directed  to  private 
"  persons  to  bring  up  infants,  the  court  is  bound,  ex  debito  justitise,  to 
*'  set  the  infant  free  from  an  improper  restraint ;  but  they  are  not  bound 
"  to  deliver  them  over  to  any  body,  or  to  give  them  any  privileges.  This 
"must  be  left  to  their  discretion,  according  to  the  circumstances  that 
*'  shall  appear  before  them."  In  Blisset's  case(&),  the  same  learned  judge 
says,  in  reference  to  a  child  of  six  years  of  age,  brought  before  the  court 
on  a  habeas  corpus  :  "  If  the  parties  disagree,  the  court  will  do  v/hat 
"  shall  appear  best  for  the  child.  The  natural  right  is  with  the  father  ; 
*'  but  if  he  is  a  bankrupt ;  if  he  contributed  nothing  for  the  child  or 
"  family  ;  or  if  he  be  an  improper  person,  from  such  conduct  as  was  sug- 
"gested  at  the  judge's  chambers,  the  court  will  not  think  it  right  that 
*'  the  child  shall  be  with  him."  These  are  the  positions  laid  down  by  a 
most  learned  and  experienced  judge,  one  thoroughly  conversant  in  the 
course  taken  by  the  Courts  of  Chancery  in  such  cases,  and  well  aware  of 
what  belonged  to  the  common  law  jurisdiction.  In  later  cases,  and 
especially  in  that  respecting  Mr.  Wellesley's  children,  in  which  the  Lord 
Chancellor  felt  himself  compelled  to  take  the  strong  course  of  depriving 
the  father  of  the  care  and  society  of  his  children  ;  the  doctrine  has  been 
much  discussed  ;  and  though  the  known  scrupulous  caution  of  Lord 
Eldon,  and  his  high  judicial  character,  no  doubt,  produced  a  verj  general 
acquiescence  in  the  course  taken  by  him  ;  yet  it  is  not  unlikely  that  the 
discussions  which  followed  his  decision,  may  have  had  some  influence  in 
leading  to  the  adoption  of  different  language  in  speaking  of  the  inter- 
ference of  courts  of  justice  for  such  purposes  ;  though  I  doubt  whether  it 
can  be  said  truly  that  anything  has  been  granted  or  denied  since,  in  any 
Buch  case,  which  Lord  Mansfield  would  not  have  granted  or  denied. 

After  considering  the  cases  to  which  our  attention  has  been  called,  and 
particularly  those  of  ex  parte  McClelland(c)  and  Rex  v.  De  Manneville(c?), 
we  are  of  opinion  that  we  ought  not  to  force  this  infant  from  its  mother, 
in  order  to  place  it  in  the  custody  of  the  father.  He  is,  no  doubt,  the 
person  entitled  by  law  to  the  custody  of  the  child.  We  are  not  called 
upon  to  deprive  him  of  that  right,  by  taking  the  child  from  him  and 
giving  it  to  the  mother ;  which,  however,  is  recognized  as  a  power,  which 
it  may  be  very  necessary  in  some  cases  to  exercise,  and  with  which  courts 
of  equity  have  therefore,  by  a  recent  statute,  been  expressly  invested. 
And  if  the  father  had  got  possession  of  the  child,  by  force  or  fraud,  even 
this  court,  it  seems,  might  feel  itself  bound  to  interfere  in  order  to  put 
matters  in  the  same  situation  as  before.  But  what  we  are  asked  to  do, 
is  to  force  the  child  from  the  mother,  and  place  it  in  the  custody  of  the 
father.    It  is  an  infant  of  very  tender  age  :  not  more  than  seveji  months 


(a)  3  Burr,  1436.     (b)  Llofft,  748.     (c)  1  Dowl.  81.     (cO  5  East.  221. 
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old,  requiring  the  tender  care  of  a  mother,  and  whose  health,  if  not  its 
life,  might  be  endangered,  by  depriving  it  of  that  care  and  of  the  natural 
food  which  the  mother  supplies  to  it.  There  is  nothing  to  lead  us  to 
suppose  that  the  mother  is  not  willing  and  able  to  extend  to  it  all  the 
care  and  support  which  it  requires.  Her  habits  and  character  are  not 
impeached,  and  she  is  living  under  her  father's  roof  Nothing  appears 
in  her  circumstances  or  conduct  otherwise  than  reputable,  or  that  can 
give  any  ground  for  apprehension  as  to  the  safety  or  welfare  of  the  child. 
On  the  other  hand,  it  is  alleged  of  the  husband,  that  he  is  intemperate 
and  violent ;  and  though  it  is  denied,  yet  we  cannot  be  called  upon  to 
disbelieve  the  assertion  in  the  return,  that  he  has  beaten  both  the  mother 
and  the  child.  Unless  we  could  satisfy  ourselves  that  we  have  no  dis- 
cretion to  exercise  in  the  matter,  and  that  it  is  compulsory  on  us  in  all 
cases,  and  without  regard  to  circumstances,  not  merely  to  acknowledge 
the  legal  right  of  the  father,  but  to  put  him  in  possession  of  it  by  our 
summary  interference,  whatever  may  be  the  consequences  to  the  infant, 
we  should  think  it  wrong,  without  any  apparent  motive  as  regards  the 
child,  to  force  it  from  its  mother,  and  transfer  it  to  the  father,  of  whose 
ability  and  disposition  to  provide  suitably  for  its  welfare,  we  do  not  feel 
assured. 

We  decline,  therefore,  to  take  that  course :  the  mother  and  infant  are 
at  liberty  to  leave  this  court ;  and  the  parties  may  pursue  whatever 
course  is  open  to  them,  as  to  any  other  remedy  to  be  obtained  here,  or 
in  any  other  court. 

Macaulay,  J.,  Jones,  J.,  and  McLean,  J.,  concurred. 

Rule  accordingly. 
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Before  Mr.  Justice  Macaulay. 


Kelly  v.  Bleeker. 

When  a  party  in  a  cause  takes  an  irregular  proceeding,  which  the  opposite 
party  moves  to  set  aside,  and  the  irregular  party  then  gives  notice  of  the 
waiver  of  such  proceeding,  the  party  moving  will  be  entitled  to  have  his  rule 
made  absolute,  unless  the  costs,  which  he  was  put  to,  were  paid  or  tendered 
to  him  at  the  time  that  the  notice  of  the  waiver  was  given. 

J.  Duggan  shewed  cause  against  the  rule  nisi,  granted  in  this 
cause,  to  set  aside  the  judgment  as  in  case  of  a  non-suit  signed  by  the 
defendant,  for  irregularity  with  costs. 


{a)  The  cases  decided  in  the  Practice  Court  during  this  term,  were  omitted 
in  their  proper  place  in  the  reports  of  last  year,  in  consequence  of  the  absence 
of  Mr.  Justice  Macaulay,  in  England. 
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It  appeared  that  the  judgment  had  been  irregularly  signed ;  and  a  fter 
the  plaintiff  had  obtained  a  summons  in  vacation  to  stay  the  proceedings 
on  the  judgment  until  this  term,  the  defendant  gave  him  a  verbal  intima- 
tion of  his  intention  to  waive  it.  Afterwards,  during  this  term,  the 
plaintiff  moved  for  a  rule  nisi  to  set  aside  the  judgment ;  when  the  de- 
fendant again  offered  to  waive  it,  but  declined  to  pay  the  costs  of  the 
judge's  summons  and  order  in  vacation,  and  after  the  rule  nisi  was 
granted,  but  before  its  service,  a  written  notice  of  waiver  was  given,  but 
no  costs  were  paid  or  offered. 

Macaulay,  J. — The  defendant's  attorney  should  have  paid  or  ten- 
dered the  costs  of  the  judge's  order,  which,  on  this  rule  being  made 
absolute  with  costs,  may,  I  think,  be  taxed  to  the  plaintiff.  The  waiver 
was  incomplete  without  the  payment  of  the  costs,  and  therefore  this  rule 
must  be  made  absolute. 

Rule  absolute. 


Ketchum  v.  McDonell,  et  al. 

If  an  interlocutory  judgment  is  irregularly  signed,  and  the  defendant  has  time 
to  move  against  it  in  vacation,  before  damages  are  assessed,  he  must  move  ; 
an  1  if  he  only  gives  notice  of  his  intention  to  move  against  it,  in  the  event  of 
further  proceedings  being  taken  upon  it,  his  motion  will  not  be  allowed  to 
prevail,  after  damages  have  been  assessed. 

Gamble  obtained  a  rule  nisi  to  set  aside  the  interlocutory  judg- 
ment and  assessment  of  damages  for  irregularity  with  costs,  on  the 
ground  that  there  had  been  no  service  of  declaration  on  the  defendant, 
McDonell.  He  filed  affidavits  denying  that  any  declaration  had  been 
served  upon  him  ;  but  he  did  not  deny  knowledge  of  a  declaration,  which, 
it  was  stated  on  the  other  side,  had  been  served  upon  his  brother,  at  his 
mother's  house,  in  Toronto.  The  interlocutory  judgment  was  signed  on 
18th  March,  1844,  and  damages  were  as3essed  at  the  Gore  District 
assizes,  which  commenced  on  8th  April.  On  the  29th  March,  the  de- 
fendant gave  notice  of  his  intention  to  move  to  set  aside  the  interlocutory 
judgment  for  want  of  the  service  of  the  declaration  ;  but  although  several 
days  elapsed  between  the  service  of  that  notice  and  the  commission  day 
of  the  Gore  District  assizes,  he  made  no  application  in  chambers  to  set 
aside  the  interlocutory  judgment. 

Crooks  shewed  cause,  and  contended  that,  as  the  defendant  had  not 
denied  knowledge  of  the  declaration,  the  rule  must  be  discharged : 
he  only  denied  possession ;  which  might  be  perfectly  true  ;  and  yet  he 
might  be  quite  well  aware  of  the  proceedings  that  had  been  taken  against 
him.  The  defendant  was  also  too  late ;  as  he  should  have  moved  in 
vacation,  and  not  rested  satisfied  with  the  notice  of  motion,  which  could 
only  be  considered  sufficient,  where  there  was  not  time  to  apply  to  a 
judge  in  chambers,  between  the  time  that  the  knowledge  of  the  irregu- 
larity was  obtained  and  the  damages  were  assessed. 

Macaulay,  J. — The  rule  must  be  discharged.  The  defendant  does 
not  deny  knowledge  of  the  irregular  service  of  the  declaration,  he  only 
states  that  it  did  not  come  to  his  possession  ;  and  if  he  intended  to  rely 
upon  the  objection,  he  should  have  moved  against  the  irregular  judgment 
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in  vacation,  and  not  have  satisfied  himself  with  merely  giving  notice  of 
his  intention  to  move  against  it  in  term,  if  the  plaintiff  proceeded  to 
assess  damages  against  him. 

Rule  discharged- 


Gordon  v.  Carrick. 

If  on  a  motion  to  set  aside  proceedings  for  irregularity,  the  irregularity  com- 
plained of,  is  neith-er  pointed  out  in  the  rule,  nor  referred  to  distinctly  in  the 
affidavits,  the  rule  will  be  discharged. 

Burns  having  obtained  a  rule  nisi  to  set  aside  the  arrest  of  the 
defendant  in  this  cause,  on  the  ground  that  the  affidavit  of  debt  was 
defective,  in  not  shewing  in  the  statement  of  the  debt  for  goods  sold  and 
delivered,  that  they  were  so  sold  at  the  defendant's  request; 

Eccles  for  the  plaintiff  took  a  preliminary  objection,  that  the  irregu- 
larity complained  of,  was  not  pointed  out  in  the  rule,  nor  was  it  so 
referred  to  in  the  affidavits  on  which  the  rule  was  obtained  ;  and  it  could 
not  be  discovered  without  a  reference  to  the  affidavit  of  debt.  He  cited 
Teller  v.  Wilson  (a),  in  this  court. 

MACAuiiAT,  J. — Upon  the  prevailing  practice  the  plaintiff  is  entitled  to 
have  this  rule  discharged,  but  as  it  is  upon  a  preliminary  objection,  it  will 
be  discharged  without  costs. 

Rule  accordingly. 


Chad  WICK  v.  McPherson. 

Where  a  verdict  was  entered  for  the  plaintiff  at  nisi  prius  on  all  the  coimts  of 
the  declaration,  when  he  gave  evidence,  and  was  entitled  to  recover  only  upon 
one,  the  verdict  was  ordered  to  be  amended  by  the  judge's  notes,  and  to  be  en- 
tered for  the  defendant  on  the  other  counts. 

In  this  case,  the  declaration  contained  several  counts  ;  and  at  the  trial 
the  plaintiff  gave  evidence  that  was  applicable  only  to  one  of  them  ;  but 
the  verdict  was  inadvertently  taken  for  the  plaintiff  upon  the  whole  record. 

Foster  now  moved  to  enter  the  verdict  for  the  defendant  upon  the 
counts  upon  which  the  plaintiff  had  given  no  evidence. 

Macaulat,  J. — The  plaintiff  must  elect  upon  which  count  of  the 
declaration  he  will  enter  his  verdict ;  and  the  verdict  should  then  be 
entered  for  the  defendant  upon  the  other  counts,  by  the  notes  of  the 
judge  who  tried  the  cause. 

Rule  accordingly. 


Lemoine  v.  Raymond. 

When  a  sheriff  returned  "  goods  on  hand,"  to  a  writ  of  fi.  fa.,  when  he  had  in 
fact  made  no  seizure,  and  the  plaintiff  issued  a  ven.  ex.  ;  but  discovering  that 
no  seizure  had  been  made,  subsequently  issued  another  writ  of  fi.  fa.,  under 
which  the  defendant's  goods  were  seized,  the  second  writ  was  set  aside  with 


(a)  1  Cameron,  417. 
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costs,  which  the  sheriff  was  ordered  to  pay,  and  to  amend  his  return  to  the 
first  writ,  in  accordance  with  the  facts,  so  that  the  plaintiff  might  issue 
another  writ  against  the  defendant's  goods. 

In  this  case,  the  plaintiff  having  issued  an  alias  writ  of  fieri  facias 
against  the  defendant's  goods,  the  sheriff  returned  upon  it  "  goods  on 
hand  ;"  upon  which  the  plaintiff  issued  a  writ  of  ven.  ex. ;  but  subse- 
quently discovering  that  the  sheriff  had  in  fact  made  no  seizure,  he  issued 
a  pluries  fi.  fa.  without  first  getting  the  return  of  the  writ  of  ven.  ex. 

Foster  having  obtained  a  rule  nisi  to  set  aside  this  pluries  writ 
for  irregularity; 

J.  L.  Robinson  shewed  cause. 

Macaulay,  J. — All  the  difficulty  has  arisen  from  the  fault  of  the 
sheriff ;  and  the  plaintiff  should  not  be  unnecessarily  prejudiced  by  it. 
The  rule  may  be  made  absolute  with  costs,  on  condition  that  the  defend- 
ant undertakes  to  bring  no  action,  and  the  costs  should  be  paid  by  the 
sheriff,  who  may  be  allowed  to  amend  his  return  on  their  payment,  so 
that  the  plaintiff  may  obtain  a  regular  pluries  writ.  The  sheriff  in  fact 
did  not  buy ;  and  unless  the  plaintiff  is  conclusively  bound  by  his  returns, 
he  should  have  relief  in  some  mode  enabling  him  to  proceed  against  the 
defendant,  and  not  be  driven  to  resort  exchisively  to  his  remedy  against 
the  sheriff. 

Rule  absolute. 


Doe  Crooks  et  vx.  v.  Cummings. 

Where  if  the  jury  were  sworn  in  an  ejectment  cause,  the  defendant  objected 
that  the  jurata  was  defective,  and  the  judge  being  of  that  opinion,  discharged 
the  jury,  and  the  defendant  obtained  a  rule  for  the  costs  of  the  day,  the  court 
afterwards  rescinded  that  rule  on  the  motion  of  the  plaintiffs. 

Crooks  obtained  a  rule  nisi  to  rescind  the  rule  made  in  this  cause  for 
payment  of  the  costs  of  the  day  by  the  plaintiffs,  for  not  proceeding  to 
trial  pursuant  to  notice.  It  appears  that  notice  of  trial  had  been  given, 
and  the  record  entered  for  the  last  assizes  for  the  Niagara  District,  and 
after  the  jury  were  sworn,  the  defendant's  counsel  objected  that  the  cause 
could  not  be  proceeded  with,  as  the  jurata  on  the  nisi  prius  record  was 
wrong,  the  cause  having  been  entered  for  trial  at  a  former  assize,  and  the 
day  of  nisi  prius  never  having  been  altered,  and  consequently  the  case 
being  then  coram  nonjudice.  The  learned  judge  being  of  opinion  that  he 
could  not  properly  try  the  cause,  and  the  defendant  refusing  to  allow  an 
amendment,  the  jury  were  discharged.  Afterwards,  and  during  this  pre- 
sent Term,  the  defendant  obtained  a  rule  for  the  costs  of  the  day,  for  not 
proceeding  to  trial  pursuant  to  notice,  upon  the  usual  affidavit.  It  was 
further  shewn  that  an  application  had  been  made  to  the  full  court  for  an 
amendment  in  the  jurata,  and  the  allowance  of  a  venire  de  novo,  and  that 
motion  was  still  pending. 

Boulton,  Q.  C,  shewed  cause. 

Macaulay  J. — Perhaps  it  would  be  better,  that  no  decision  should  be 
come  to  in  this  case,  until  the  result  of  the  plaintiff's  application  to  the 
full  court  is  known  ;  but  if  it  is  to  be  decided  now,  I  think  that  the  plain- 
tiff did  proceed  to  trial  pursuant  to  notice,  and  that  the  cause  of  failure 
arose  from  the  defendant'^s  owu  objections,  after  the  jury  were  sworn  ;  and 
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his  refusal  to  consent  to  an  amendment.  The  defendant  did  not  wish 
the  trial  to  go  on,  but  desired  to  frustrate,  and  render  abortive,  the 
plaintiffs'  desire  to  proceed ;  and  having  succeeded  in  his  endeavour,  he 
should  not  now  complain  of  having  been  put  to  costs  on  the  occasion. 
The  case  in  Dowl.  N.  S.  closely  resembles  this  ;  the  only  difference 
being,  that  there  the  record  was  withdrawn  before  the  jury  were 
sworn  :  the  judge  at  nisi  prius  declining  to  go  on  without  an  amend- 
ment :  here  the  jury  were  sworn  without  exception,  and  afterwards, 
on  the  objection  being  made,  were  discharged  by  the  court.  Had  the 
objection  been  made  before  the  jury  were  sworn,  an  amendment  might 
have  been  allowed ;  but  that  was  felt  to  be  impossible  after  the  jury  were 
sworn.  The  defendant  should  have  objected  at  an  earlier  period ;  and 
not  having  done  so,  I  think  the  costs  of  the  day  should  not  be  granted  to 
him  :  but  that  in  respect  to  them,  the  same  consequences  should  follow, 
as  in  other  cases,  when  the  court  discharge  the  jury  without  the  consent 
of  the  parties.  I  have  no  objection,  however,  that  the  defendant  should 
have  leave  to  move  to  rescind  the  rule,  that  I  am  now  making,  in  the  full 
court,  if  the  plaintiffs'  application  there  should  fail  ,■  but  in  the  mean 
time,  I  think  that  the  rule  for  the  costs  of  the  day  should  be  rescinded, 
but  without  costs. 

Rule  absolute. 


The  King's  College  v.  Hawlet  et  al. 

Where  a  defendant  obtained  a  month's  time  to  plead  on  the  usual  terms,  and 
afterwards  filed  a  special  demurrer,  setting  out  in  the  margin,  under  the  new 
rules,  the  causes  of  demurrer,  which  were  the  same  as  those  stated  as  special 
grounds,  but  were  not  referred  to  as  those  specially  set  out ;  but  they  were 
such  as  might  have  been  urged  on  general  demurrer,  if  tenable,  and  the  plain- 
tiff signed  interlocutory  judgment :  Held  that  the  judgment  was  regular  ;  and 
a  rule  obtained  by  the  defendants  to  set  it  aside,  was  discharged,  but  without 
costs. 

Small  shewed  cause  against  the  rule  nisi  obtained  by  Meyers  to  set 
aside  the  interlocutory  judgment  signed  in  this  cause  for  irregula- 
rity with  costs.  After  declaration  filed  and  served,  the  defendants 
obtained  a  judge's  order  for  a  month's  further  time  to  plead  on  the  usual 
terms ;  and  within  the  extended  time  put  in  a  special  demurrer,  setting 
out  in  the  margin  of  the  demurrer,  under  the  new  rules,  the  same  grounds 
of  objection  as  those  specially  pointed  out  in  the  body  of  the  demurrer ; 
but  not  referring  to  them  as  the  causes  specially  assigned.  It  was 
doubtful  whether  these  objections  were  of  such  a  nature  as  would  be 
sustained  on  general  demurrer.  Upon  the  service  of  this  demurrer,  the 
plaintiffs  signed  judgment,  on  the  ground  that  the  order  for  time  to  plead 
having  been  granted  on  the  usual  terms,  it  was  necessary  for  the  defendant  to 
plead  issuably  ;  and  that  a  special  demurrer,  it  was  decided,  could  not 
be  treated  as  an  issuable  plea. 

Macaulay,  J. — A  distinction  is  taken  between  sham  demurrers  and 
such  as  are  srubstantial  or  involve  objections  that  may  be  made  on  general 
demurrer.  The  principal  objection  in  this  case  is  of  that  kind  ;  yet  the 
demurrer,  on  its  face,  is  special ;  though  under  the  new  rules,  in  effect 
general,  the  grounds  of  demurrer  being  noted  in  the  margin,  without 
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reference  to  the  causes  specially  assigned.  I  think,  however,  that  the 
interlocutory  judgment  should  be  allowed  to  stand,  and  that  this  rule 
should  be  discharged,  but  without  costs. 

Rule  discharged. 


Strachan  et  al  v.  Bullock. 

AVliere  the  plaintiffs  suing  as  attornies  for  the  amount  of  ahill  of  costs  proceeded 
by  attorney,  and  not  in  person  by  attachment  of  privilege,  and  assessed 
damages  at  a  sum  under  10/.,  the  court  refused  to  allow  them  full  costs. 

BouLTON,  Q.  C,  moved  for  a  rule  for  full  costs  in  this  cause.  The 
plaintiffs,  attornies  of  this  court,  had  sued  %  attorney  for  the  amount  of 
a  bill  of  costs  due  to  them  by  the  defendant,  and  after  judgment  by 
default  had  assessed  damages  at  9/.  9.s.  'M. 

Macaulay,  J. — The  plaintiffs  do  not  sue  as  attornies  by  attachment 
of  privilege,  and  consequently  costs  ought  not  to  be  allowed. 

Rule  lefused. 


Doe  Leonard  v.  Myers. 

Where  a  defendant,  after  plea  pleaded,  obtained  an  order  to  stay  the  plaintiff's 
proceedings  until  security  was  given  by  him  for  costs,  and  the  plaintiff  deli- 
vered him  a  bond  for  such  security,  and  at  the  same  time  gave  notice  of  trial ; 
and  the  defendant  signed  an  agreement  to  admit  documents  for  the  plaintiff 
at  tTie  trial,  but  afterwards  returned  the  bond  to  the  plaintiff,  and  gave  him 
notice  that  he  would  move  to  set  aside  his  proceedings,  if  he  went  to  trial  :  the 
plaintiff,  however,  tried  his  cause ;  and  on  the  motion  of  the  defendant  to  set 
the  proceedings  aside,  his  rule  was  discharged,  as  he  had  waived  any  irregu- 
larity or  insufficiency  in  the  bond. 

Meyers  obtained  a  rule  nisi  to  set  aside  the  non-suit  ordered  in  this 
cause,  because  the  defendant  did  not  confess  lease,  entry  and  ouster 
on  the  following  grounds:  after  plea  pleaded  on  9th  September,  1843, 
the  defendant  obtained  an  order  in  chambers  to  stay  the  plaintiff^s  pro- 
ceedings until  security  was  given  for  costs  ;  and  on  the  1 4th  October 
following,  the  plaintiff  delivered  a  bond  for  such  security,  and  gave  notice 
of  trial  the  same  day,  for  the  Victoria  district  assizes,  for  the  23rd 
October  ;  and  a  few  hours  after  such  notice,  the  defendant  signed  an 
agreement  to  admit  certain  documents  of  the  plaintiff  on  the  trial.  On 
the  23rd  October,  the  defendant  returned  the  bond  to  the  plaintiff's 
attorney,  and  it  was  kept  by  him.  The  cause  was  not  proceeded  with  at 
those  assizes  at  the  defendant's  request.  Before  the  following  Spring 
assizes,  the  defendant  made  overtures  to  settle  the  cause  with  the  plain- 
tiff, offerring  to  pay  the  expenses  of  the  plaintiff's  witnesses,  and  to  give 
up  a  part  of  the  premises  to  the  plaintiff,  if  he  were  not  an  alien,  which  he 
was  not  shewn  to  be.  These  overtures  the  defendant  alleged  he  made 
only  to  buy  peace  ;  and,  on  their  being  rejected,  he  gave  notice  to  the 
plaintiff's  attorney,  that  if  he  proceeded  with  the  trial  of  the  cause,  he 
would  move  to  set  his  proceedings  aside  for  want  of  sufficient  security 
for  costs     The  bond  was  regularly  drawn  up  in  the  usual  form. 

Ross  shewed  cause. 
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Macaulay,  J. — I  think  the  bond  sufficient  on  the  face  of  it.  If  it 
were  not  sufficient,  the  defendant  should  have  returned  it  sooner  than  he 
did,  if  entitled  so  to  do,  and  not  have  acted  inconsistently  in  first  con- 
senting to  admit  documents  at  the  trial,  and  then,  when  the  day  of  trial 
arrived,  returning  the  bond  as  insufficient,  having  retained  it  in  the  mean 
time  ;  making  also  overtures  to  settle,  and  offering  to  give  up  1-1 3th  of 
the  premises,  if  the  lessor  of  the  plaintiff  were  not  an  alien,  which  he 
was  not  proved  to  be  ;  such  conduct  shewing  that  there  could  be  no 
sufficient  object  in  requiring  security  for  costs.  The  plaintiff's  attorney 
should  not  have  accepted  back  the  bond,  unless  he  intended  to  admit  its 
insufficiency ;  so  neither  party  is  quite  correct  in  his  practice. 

Rule  discharged. 


PRACTICE  COURT. 
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Before  Mr.  Justice  Hagerman. 


Barry  v.  Eccles. 

An  affidavit  of  debt  for  the  sum  of  613/.,  stated  to  be  due  as  a  distinct  sum  for' 
each  of  three  different  causes  of  action  ;  but  concluding  that  "  the  said  sum  of 
613/.  is  still  due  and  owing  to  this  deponent,  by  the  said  Thomas  Eccles,  &c.,'* 
was  held  insufficient. 

After'arrest  for  618Z.,  and  while  the  defendant  was  in  custody,  all  matters  in 
difference  between  the  parties  were  referred  to  arbitration,  and  an  award  made 
in  favour  of  the  plaintiff  for  140/.  The  defendant  was  discharged  from 
custody. 

The  rule  as  to  the  necessity  of  a  prompt  application  in  cases  of  irregularity,  is 
not  strictly  appUed  in  the  cases  of  prisoners. 

Read  obtained  a  rule  to  set  aside  the  arrest  of  the  defendant  in  this 
cause,  and  discharge  him  from  custody  for  defects  in  the  affidavit 
of  debt ;  and  because  all  matters  in  difference  between  the  parties  had 
been  referred  to  arbitration,  and  an  award  made  in  favour  of  the  plaiutiff 
for  a  much  less  sum  than  that  for  which  the  defendant  had  been  arrested. 
There  were  several  objections  made  to  the  affidavit  of  debt,  but  the 
principal  one,  upon  which  the  court  pronounced  judgment,  was  that  the 
plaintiff  swore  that  the  defendant  was  indebted  to  him  in  three  distinct 
causes  of  action, — 613Z.  for  lands  sold  and  released  ;  613Z.  on  a  bill  of 
exchange  for  6 1  Si.  sterling,  acceptance  of  which  was  refused  ;  and  6  I SL 
for  money  found  to  be  due  on  an  account  stated  between  the  plaintiff  and 
defendant,  and  then  concluded — "  This  deponent  further  saith  that  the 
said  sum  of  6 1 3Z.  is  still  due  and  owing  to  this  deponent  by  the  said  de- 
fendant, &c."  The  writ  on  which  the  defendant  was  arrested  was  re- 
turnable on  the  last  day  of  last  term ;  on  which  day  the  defendant  was 
taken  and  committed  to  prison.  No  special  bail  was  put  in  by  the  de- 
fendant ;  but  a  declaration  was  afterwards  served  upon  him  by  the  plaintiff, 
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and  after  declaration,  all  matters  in  difference  between  the  parties  were 
referred  to  arbitration  by  bond  of  submission,  dated  5  th  September,  1845, 
and  under  that  submission  an  award  was  made  for  140Z.  in  favour  of  the 
plaintiff,  on  the  25  th  of  the  following  October,  which  was  the  day  limited 
by  the  bond  for  making  the  award. 

A.  Wilson  shewed  cause,  and  contended  that  the  application  of 
the  defendant  was  not  in  time  ;  that  the  rule  was  well  established,  that 
in  all  cases  of  irregularity,  the  party  intending  to  move  against  the  irre- 
gular proceeding,  should  apply  promptly  ;  but  that  in  this  case  the 
defendant  had  laid  by  until  so  long  a  period  had  elapsed,  that  he  could 
not  now  take  advantage  of  any  defect  in  the  afl5davit  to  hold  to  baiL  As 
to  the  award,  that  was  an  objection  to  the  proceeding  which  was  not 
available  on  motion  :  the  award  might  be  pleaded,  and  if  it  were  a  suflB- 
cient  answer  to  anything  above  1 40Z.,  the  defendant  would  get  the  benefit 
of  it  in  that  way. 

Hagerman,  J. — A  motion  has  been  made  for  the  discharge  of  the 
defendant,  who  is  in  prison  on  a  capias  ad  respondendum  at  the  suit  of 
the  plaintiff,  on  the  ground  that  the  affidavit  to  hold  to  bail,  is  in  several 
respects  defective ;  and  because  since  the  arrest,  the  matters  in  difference 
between  the  parties  have  been,  by  a  bond  of  submission,  referred  to  arbi- 
tration, and  an  award  made.  The  award  has  not  been  produced,  but  it 
is  admitted  in  argument  that  it  was  duly  made,  and  that  140Z.  was 
awarded  to  the  plaintiff.  The  bond  recites  that  an  action  had  been  com- 
menced by  the  plaintiff  against  the  defendant  for  the  recovery  of  613Z. 
sterlings  on  a  bill  of  exchange  ;  and  also,  lOOOZ.  currency,  for  lands  sold 
and  released,  and  for  goods  and  chattels  sold  and  delivered ;  and  refers 
these  claims  specifically,  as  well  as  all  other  matters  in  dispute,  and  the 
costs  of  the  suit,  as  well  as  of  the  submission,  to  the  decision  of  the 
arbitrators  :  it  being  further  agreed  that  the  submission  should  be  made 
a  rule  of  court,  and  that  the  award  should  be  made,  and  ready  for 
delivery  by  the  25th  October  following  the  date  of  the  bond,  which  is  the 
4th  September,  1845.  The  affidavit  to  hold  to  bail  was  sworn  on  the 
8th  August,  and  the  defendant  was  arrested  the  following  day,  being  the 
last  day  of  term,  and  has  been  in  close  custody  since  that  time.  Mr. 
Wallbridge,  an  attorney  of  this  court,  swears  that  he  was  retained  by  the 
defendant,  and  that  he  acted  for  him  down  to  the  time  the  award  was 
made,  but  he  entered  no  appearance  for  him.  An  appearance  was  entered 
by  the  plaintiff,  and  a  declaration  subsequently  served  upon  the  defendant 
himself,  (on  what  day  is  not  mentioned),  after  which  the  reference  was  agreed 
upon.  Several  objections  are  taken  to  the  affidavit ;  but  the  only  one  that 
I  at  present  think  material,  is  the  last,  viz.,  that  although  the  plaintiff  alleges 
three  distinct  causes  of  action,  viz.,  1st.  613Z.  currency,  for  lands,  &c., 
sold;  2nd.  613Z.  currency,  on  a  bill  of  exchange  for  613Z.  sterling, 
acceptance  of  which  was  refused  ;  and,  3rd.  61  Si.  currency,  on  an  account 
stated,  he  concludes  his  affidavit  in  these  words  :  "  This  deponent  further 
"  saith,  that  the  said  sum  of  61 31.  is  still  due  and  owing  to  this  deponent  hy 
*^the  said  Thomas  Eccles,  ^c."  Now,  there  are  three  sums  of  613/., 
sworn  to  be  due  the  plaintiff,  and  if  he  does  not  intend  to  hold  the  de- 
fendant to  bail  upon  all  of  them,  which  of  the  said  sums  is  it  that  the 
arrest  is  made  for  ?  I  think  the  defendant  is  entitled  to  know  this  dis- 
tinctly ;  and  that  the  defect  in  the  affidavit  in  this  respect  is  an  important 
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one ;  and  that  the  writ  and  arrest  upon  it  should  be  set  aside.    It  has 
been  argued  that  the  application  has  been  made  too  late ;  that  the  de- 
fendant has  lost  the  opportunity  for  taking  advantage  of  any  irregularity 
in  the  affidavit  by  delay  ;  and  at  aU  events,  in  having  taken  a  step  sub- 
sequently to  the  arrest,  by  submitting  the  suit  and  other  matters  to  arbi- 
tration.   With  respect  to  delay.    The  arrest,  as  I  have  observed,  took 
place  on  the  last  day  of  the  last  term,  viz.,  the  9th  August.    No  step 
was  taken  in  the  cause  by  the  defendant,  or  any  attorney  for  him,  until 
the  30th  October,  when  the  judge  in  chambers  was  applied  to  for  his 
discharge  on  the  grounds  mentioned  in  the  rule,  the  decision  upon  which 
has  stood  over  until  now.    I  think  clearly  that  the  alleged  delay  would 
be  no  bar  to  an  order  for  his  release.    It  is  said  that  defendant  is  too 
late  in  taking  advantage  of  an  irregularity  in  an  affidavit,  if  he  delays 
beyond  the  time  for  putting  in  bail,  which  was  the  case  here.    But  I 
think  this  rule  should  not  be  too  rigidly  construed.    Lord  Abinger 
and  Baron  Parke,  in  Rook  v.  Johnson,  4  Dowl.  405.;  1  T.  &  G.  43  ; 
express  it  as  their  opinion,  that  prisoners  stand  in  a  different  situa- 
tion from  defendants  at  large — they  are  to  be  more  indulgently  con- 
sidered— and  common  sense  plainly  indicates  the  propriety  of  this.  If 
this  defendant,  for  instance,  were  continued  in  prison,  he  would  be  deprived 
of  his  liberty,  although  the  affidavit  required  by  law  before  he  could  be 
arrested  at  all,  was  insufficient  for  such  a  purpose.    I  do  not  think  that 
a  fair  construction  of  what  is  understood  to  be  the  opinion  of  courts  at 
the  present  day,  will  justify  such  a  decision, — certainly  not  in  a  case 
circumstanced  as  this  is.    Again,  as  to  the  second  point  of  objection, 
which  I  consider  material,  viz.,  the  reference  to  arbitration  by  bond,  not  only 
of  the  subject  matter  of  this  suit,  but  all  other  matters  in  dispute  between 
the  parties  ;  and  the  admission  that  an  award  has  been  made  for  £140, 
instead  of  the  much  larger  sum  sworn  to.    I  think  the  defendant  entitled 
to  his  discharge  on  this  ground ;  and  to  shew  the  propriety  of  an  order  to 
that  effect,  it  may  be  asked,  upon  what  cause  of  action  the  party  is  now 
in  custody  ?    The  reference  and  award  put  an  end  to  further  proceedings 
in  the  suit-    The  plaintiff  must  now  proceed  by  an  action,  or  by  attach- 
ment, to  recover  the  sum  awarded  him :  he  therefore  cannot  retain  this 
party  in  custody  in  a  suit  he  has  voluntarily  debarred  himself  from  pro- 
ceeding in,  and  which  has  consequently  abated.    The  referring  to  arbi- 
tration was  not,  under  the  circumstances,  and  in  the  then  state  of  the 
proceedings,  taking  a  step  in  the  action,  as  has  been  argued,  but  the 
entering  into  a  new  agreement  for  the  purpose  of  disposing  of,  and  settling 
all  matters  in  dispute  between  the  parties ;  it  was  in  truth  an  abandon- 
ment of  the  action ;  and  when  the  award  was  made,  if  not  immediately 
on  signing  the  submission,  the  plaintiff  was,  as  I  have  already  mentioned, 
debarred  from  proceeding  in  his  suit ;  if  he  can  recover   any  thing 
from  the  defendant  now,  it  must  be  upon  the  award,  which  is  a  new  cause 
of  action,  and  not  the  one  upon  which  the  latter  was  arrested,  as  stated 
in  the  plaintiff's  declaration. 

Rule  absolute. 


Sd 
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QUEEN'S  BENCH. 
SITTINGS  AFTER  MICHAELMAS  TERM,  9  VICTORIA. 

TUESDAY,  25th  NOVEMBER,  1845. 


Present — The  Chief  Justice, 

Mr.  Justice  Macaulat, 
Mr.  Justice  Jones, 
Mr.  Justice  McLean. 


Handcock  v.  Bethunb. 

Where  on  the  trial  of  an  issue  in  assumpsit,  and  after  the  jury  had  rendered 
their  verdict,  but  before  any  other  business  was  proceeded  with,  the  learned 
judge  examined  a  witness  to  prove  only  that  the  cause  was  one  proper  to  be 
tried  in  the  Queen's  Bench  ;  and  thereupon  granted  a  certificate  for  costs  : 
the  court,  on  motion  to  rescind  the  certificate,  held  that  it  was  properly 
granted. 

Assumpsit.  Plea,  general  issue,  and  payment  of  1 3/.  1  Os.  into  court, 
and  no  damage  beyond.  Verdict  for  the  plaintiff,  61.  The  plaintiff  re- 
covered 51.,  as  being  justly  due  him,  besides  the  amount  paid  into  court. 
After  the  verdict  was  recorded,  but  before  any  other  business  was  gone 
into,  the  plaintiff,  in  order  to  entitle  himself  to  a  certificate  for  Queen's 
Bench  costs,  called  a  witness  who  was  allowed  to  be  sworn,  and  stated 
that  he  took  out  the  process  in  this  action  on  3rd  June,  last,  which  was 
before  the  late  District  Court  Act  came  into  effect ;  and,  as  the  amount 
claimed  was  above  151.,  and  unliquidated,  and  could  not  under  the  then 
existing  law  have  been  sued  for  in  the  District  Court,  he  moved  for  a 
certificate,  which  the  learned  judge  granted. 

Phillpotts  now  moved  for  a  rule  to  rescind  this  certificate  on  the  ground 
that  the  learned  judge  was  wrong  in  admitting  any  evidence  for  the  pur- 
pose of  deciding  upon  the  right  to  a  certificate  for  costs,  after  the  jury  had 
rendered  their  verdict. 

Blake  shewed  cause. 

Robinson,  C.  J. — We  are  all  of  opinion,  that  this  rule  should  be 
refused.  The  certificate  is  not  objected  to  as  being  granted  out  of  time, 
but  the  fault  imputed  is,  that  it  was  granted  on  evidence  not  legally 
received.  Under  the  former  District  Court  law,  the  plaintiff  would 
clearly  have  been  entitled  to  a  certificate  :  the  demand  being  above  15/., 
and  unliquidated.  The  late  act  enlarged  the  jurisdiction  so  as  to  have 
embraced  this  claim,  if  the  action  were  not  brought  before  the  statute 
came  into  operation.  When  the  action  was  brought,  was  no  part  of  the 
issues  the  jury  had  to  try  :  their  being  discharged,  therefore,  was  of  no 
account.  It  could  no  more  be  a  material  question  while  they  were  em- 
pannelled,  than  afterwards.  It  was  material  only  for  the  purpose  of 
guiding  the  discretion  of  the  judge  in  granting  or  withholding  the  certi- 
ficate ;  for  a  cause  of  which  he  alone  was  to  judge.    We  think  it  was 
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proper  to  ascertain  the  fact  on  oath  and  in  presence  of  both  parties,  (the 
jury  had  nothing  to  do  with  the  question,)  and  there  is  no  reason  why 
we  should  set  aside  the  certificate  (a). 

Rule  refused. 


Slee  v.  Graham  and  others. 

Where  in  trespass  the  defendant  pleaded  a  license,  which  the  plaintiff  denied  : 
held  that  under  such  denial,  the  plaintiff  could  not  go  into  evidence  that  the 
license  had  been  fraudidently  obtained  ;  but  that  if  the  fraud  were  relied  upon 
it  should  have  been  specially  pleaded. 

Trespass  for  breaking  and  entering  a  barn  and  stable  of  the  plaintiff 
on  the  west  half  of  lot  No.  6,  in  the  2nd  concession  of  Markham,  and 
taking  away  and  converting  two  horses  and  harness  belonging  to  him. 
The  defendants  pleaded, — first,  the  general  issue  ;  secondly,  that  they 
committed  the  trespasses  by  the  license  of  the  plaintiff ;  thirdly,  denying 
that  the  horses  and  harness  belonged  to  the  plaintiff;  fourthly,  giving 
colour.  The  plaintiff  replied,  denying  the  license,  and  taking  issue  on 
the  other  pleas.  It  was  proved  at  the  trial  that  the  plaintiff  had,  by  a 
sealed  instrument,  which  was  produced,  mortgaged  the  horses  and  har- 
ness in  question  to  Brunskill,  one  of  the  defendants,  and  his  partner,  for 
a  debt  due  to  them,  and  which  was  to  be  paid  at  a  day  named ;  and  it 
was  expressly  stipulated  in  this  writing,  that  the  horses,  &c.,  were  to 
remain  in  the  plaintiff's  possession  till  the  day  set  for  payment ;  and  that 
if  the  money  should  not  be  then  paid  to  the  defendant  Brunskill,  then  he, 
with  any  persons  he  chose  to  take  with  him,  might  enter  upon  the  plain- 
tiff's premises,  and  take  the  horses  and  harness.  The  evidence  of  a 
license  being  very  clear,  the  plaintiff  desired  to  repel  the  defence  by 
proving  that  the  instrument  produced,  in  other  words,  the  license,  had 
been  fraudulently  obtained  from  him.  But  the  learned  judge  rejected 
the  evidence,  conceiving  it  inadmissible  under  the  issue,  and  upon  his 
directing  the  jury  in  favour  of  the  defendants  upon  the  plea  of  license, 
the  plaintiff  submitted  to  a  non-suit,  which 

G.  Duggan^  on  his  behalf,  moved  to  set  aside,  as  having  been  impro- 
perly granted. 

Sherwood^  Sol.  Gen.,  shewed  cause. 

Robinson,  C.  J. — We  think  it  clear,  that  the  defence  desired  to  be  set 
up  here,  must,  like  duress,  be  specially  pleaded  ;  the  denial  of  the  license, 
only  puts  in  issue  the  fact  of  having  given  it,  not  that  it  was  fairly 
obtained.  It  is  not  intimated  that  the  defence  intended  was,  that  the 
plaintiff  was  drunk  or  insane  when  he  gave  the  license,  or  did  not  know 
what  he  did.  The  principle  is  the  same  as  in  regard  to  the  evidence  on 
a  plea  of  non  est  factum,  which  denies  only  the  fact  of  execution  by  a 
person  capable  of  contracting. 

Rule  discharged. 


(a)  7  Car.  &  P.  529. 
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Baldwin  q.  t.  v.  Henderson. 

In  debt  for  penalties  under  32  Hen.  VHI.  ch.  9,  against  the  buyer  of  a  disputed 
title,  it  must  be  distinctly  left  to  the  jury  to  say,  not  merely  whether  the  right 
■was  a  pretended  right,  but  also  whether  the  buyer  knew  that  neither  the  seller 
nor  those  under  whom  he  claimed,  had  been  in  possession  of  the  land,  or 
receipt  of  the  rents  and  profits,  for  a  year  next  before  the  sale. 

Debt  on  the  statute  32  Hen.  VHI.  ch.  9,  to  recover  a  penalty  of  the 
defendant,  for  buying  a  pretended  title.  Plea,  nil  debet.  Verdict  for  the 
plaintiff,  400Z.  This  being  an  action  against  the  buyer,  not  the  seller,  it 
was  necessary,  by  the  express  words  of  the  statute,  and  had  been  so  deter- 
mined by  the  court  in  the  case  of  Beasley  q.  t.  v.  Cahill  (a),  that  it  should 
be  proved  to  the  satisfaction  of  the  jury,  not  only  that  the  defendant  knew 
when  he  made  the  purchase  that  the  right  was  a  mere  pretended  right, 
but  that  he  also  knew  that  the  vendor,  and  those  under  whom  he  claimed, 
had  not  been  in  possession  for  a  year  next  before  the  sale,  or  receiving 
the  rents  and  profits.  All  that  was  proved  with  regard  to  the  defendant's 
knowledge  of  the  possession  was,  that  he  was  well  aware  that  for  some 
time  before  the  sale,  the  vendor,  a  person  named  Cant,  was  living  in  another 
part  of  the  country,  not  on  or  near  the  land  in  question.  The  fact  was,  that 
one  Foster  was  then,  and  had  been  for  about  nine  years  previously,  living  on 
this  land,  not  as  tenant  to  the  vendor,  or  under  any  privity  with  him,  but  by 
permission  of  a  third  party.  There  was  no  evidence  however  given  at  the 
trial,  that  the  defendant,  when  he  bought  andtook  his  deed,  knew  anything  of 
Foster  or  any  other  person  being  in  possession  ;  or  whether  it  was  not  and 
always  had  been  merely  an  unoccupied  lot.  All  that  the  defendant  was 
shewn  to  have  been  aware  of  was,  that  the  vendor  himself  had  not  been 
occupying  the  lot  in  his  own  person.  The  jury  expressly  found  that  it 
was  not  proved  to  them  that  the  defendant  knew  Foster  to  be  in  posses- 
sion. 

Sherwood^  Sol.  Gen.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence,  and  for  misdirection  in 
the  way  in  which  the  scienter  by  the  defendant  was  left  to  the  jury. 

A.  Wilson^  shewed  cause. 

Robinson,  C.  J. — We  are  of  opinion,  that  this  rule  must  be  made 
absolute.  It  is  necessary  clearly  for  the  plaintiff  in  such  a  case  as  the 
present,  to  aver  that  the  buyer  of  the  estate,  against  whom  he  is  proceed- 
ing under  the  statute,  knew  when  he  bought,  that  the  vendor  had  not  been 
in  possession  for  a  whole  year  next  before  the  sale,  or  received  the  rents 
and  profits.  Then,  as  he  is  bound  to  aver  this,  it  is  incumbent  on  him  to 
prove  it,  and  the  only  evidence  he  gave  came  short  of  that ;  because,  for 
all  that  appeared,  the  defendant  did  not  know  that  Cant  was  not  in 
possession  through  a  tenant,  or  receiving  the  rents  and  profits,  although 
he  was  not  residing  in  person  on  the  estate.  The  jury  found  that  the 
defendant  was  aware  that  Cant  had  only  a  pretended  right,  and  it  would 
therefore  not  be  to  the  purpose  to  say,  in  the  behalf  of  the  defendant, 
that  he  may  have  supposed  the  lot  to  be  wholly  unoccupied ;  for  a  mere 
pretended  right  does  not  draw  after  it  that  constructive  possession,  which 
is  in  contemplation  of  law  annexed  to  the  title  of  the  true  owner,  when 


(a)  Ante  page  322. 
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lie  is  not  actually  disseised.  To  enable  Cant  to  sell  without  danger  to 
himself  or  to  his  vendee,  he  must  have  been  in  actual  possession,  or,  in 
receipt  of  the  rents  and  profits ;  the  averment  therefore  is,  that  he  was 
not,  and  that  the  defendant  knew  it ;  but  the  scienter  was  not  proved  to 
the  extent  of  the  averment,  and  there  must,  therefore,  be  a  new  trial. 
As  this  is  a  penal  proceeding,  and  we  do  not  know  what  the  fact  may 
have  been  in  regard  to  the  defendant's  knowledge  of  the  occupation  of  the 
lot,  we  think  it  is  incumbent  upon  us  to  grant  a  new  trial,  in  order  that 
the  jury  may  determine  all  that  is  necessary  to  be  ascertained  before  there 
can  be  a  legal  conviction ;  but  as  it  appears  that  the  defendant's  counsel 
did  not,  at  the  trial,  call  the  attention  of  the  learned  judge  to  this  point, 
and  insist  on  its  being  submitted  to  the  jury,  we  can  only  properly  grant 
a  new  trial  on  payment  of  costs ;  because,  if  the  defendant  objected  at 
the  trial  that  nothing  had  yet  been  given  in  evidence  to  the  jury  which 
could  guide  them  as  to  his  knowledge,  whether  Cant  had  or  had  not  been 
in  the  receipt  of  the  rents  and  profits  through  the  last  year,  it  is  possible 
that  the  plaintiff  might,  with  the  permission  of  the  learned  judge,  have 
supplied  that  defect  in  the  evidence. 

Rule  absolute  for  new  trial,  on  payment  of  costs. 


Doe  DEM.  MoRROUGH  ET  AL.  V.  MaYBEE. 

Where  in  ejectment  by  co-heiresses,  it  was  proved  that  the  party  in  possession 
had  acknowledged  the  ancestor's  title  ;  and  it  was  also  shewn  that  the  lessors 
of  the  plaintiff  were  his  children  ;  but  the  jury  found  for  the  defendants:  on 
a  motion  for  a  new  trial,  the  court  would  not  entertain  the  objection  that  it 
was  not  proved  that  the  lessors  were  the  legitimate  children  of  the  alleged 
ancestor,  as  that  point  had  not  been  raised  at  the  trial. 

Ejectment  for  part  of  lot  No.  2,  in  the  2nd  concession  of  Sidney.  The 
lessors  of  the  plaintiff  claim  as  daughters  and  co-heiresses  of  Robert  L. 
Morrough  deceased.  The  title  of  Morrough  was  not  proved,  but  it  was 
proved  that  one  Smith  ,father-in-law  of  the  defendant,  had  been  many  years 
in  possession  of  the  rear  part  of  the  lot,  and  that  the  defendant,  by  his  per- 
mission, and  hoping  to  obtain  a  title  from  or  through  him,  went  to  live 
on  the  front  half,  and  had  occupied  it  for  ten  or  twelve  years  before  this 
action  was  brought.  How  long  Smith  had  been  in  possession  did  not 
appear.  In  1843,  the  agent  of  R.  L.  Morrough,  who  was  then  living, 
went  in  person  to  ascertain  the  state  of  the  lands,  and  found  them  thus 
occupied.  Smith  entered  into  a  treaty  with  him  about  the  purchase, 
and  accepted  a  lease  of  the  part  he  was  occupying  ;  the  defendant,  pre- 
tending no  other  title  than  occupancy  under  Smith's  permission,  made  a 
proposal  to  Morrough' s  agent  to  purchase  the  land,  which  was  not  acceded 
to ;  and  he  afterwards  endeavoured  to  defend  himself  on  the  ground  of 
his  possession  merely.  No  other  evidence  was  given  at  the  trial  of 
Morrough's  title  than  this  proof  of  acquiescence  in  it,  and  acknowledg- 
ment of  it ;  and  the  only  evidence  of  the  title  of  the  lessors  of  the  plaintiff 
to  inherit,  was  given  by  witness  who  swore  that  Robert  L.  Morrough  died 
in  1844  ;  that  he  had  had  a  son  who  died  many  years  ago  without  issue, 
and  that  his  three  daughters,  the  lessors  of  the  plaintiff,  were  his  only 
surviving  children.    The  defendant's  counsel,  at  the  trial,  raised  an 
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objection  that  Smith's  admissions  of  Morrough's  title  could  not  be  received 
to  the  prejudice  of  this  defendant,  after  Smith  had  relinquished  the  pos- 
session of  this  part  of  the  lot  to  him,  and  in  such  a  manner  that  the 
defendant  could  not  be  treated  as  his  tenant  :  no  objection  was  taken  by 
him  that  the  lessors  of  the  plaintiff  were  not  shewn  to  have  been  born  in 
wedlock ;  and  no  questions  on  that  point  were  asked  of  the  witness  who 
proved  the  relationship.  The  jury,  upon  what  ground  did  not  appear, 
found  a  verdict  for  the  defendant. 

A  H.  Myers^  for  the  plaintiffs,  moved  for  a  new  trial,  the  verdict  being 
contrary,  as  he  contended,  to  law  and  evidence,  and  also  to  the  judge's 
charge  ;  and 

Crooks,  for  the  defendant,  insisted  that  he  had  a  right  to  retain  his 
verdict,  because  proof  was  not  given  of  the  legitimacy  of  the  lessors  of 
the  plaintiff. 

RoBTNSON,  C.  J. — The  plaintiff,  we  think,  is  entitled  in  this  case  to  a 
new  trial.  The  defendant  had  acknowledged  that  Mr.  Morrough  was  the 
owner  of  the  estate,  by  offering  to  buy  it  of  him,  and  by  going  in  under 
Smith,  who  never  pretended  title,  and  is  in  fact  a  tenant.  As  to  the 
supposed  defect  in  evidence,  in  not  expressly  proving  that  the  lessors  of 
the  plaintiff,  who  were  sworn  to  be  the  only  surviving  children  of  Mr. 
Morrough,  were  his  legitimate  children  ;  that  is  not  to  be  doubted,  espe- 
cially after  verdict,  when  there  is  nothing  shewn  to  bring  their  legiti- 
macy in  question.  The  learned  judge  reports  that  the  witness,  who 
swore  that  these  were  Mr.  Morrough's  children,  swore  also  that  their 
mother  was  his  sister ;  and  did  in  fact  swear  that  she  was  married  to 
Mr.  Morrough.  If  the  defendant  had  meant  to  question  the  legitimacy  of 
the  children,  he  should  have  enquired  into  the  fact.  If  he  had  done  so, 
there  would  probably  have  been  no  room  left  for  the  difficulty  which  is 
now  started.  But  though  the  case  was  defended,  and  the  defendant's 
counsel  raised  other  objections,  he  made  none  on  this  point,  and  we 
should  not  allow  him  now  to  make  it  after  verdict,  when  we  are  rather  to 
intend  that  the  fact  was  proved.  There  is  no  affidavit  filed  to  lead  to  a 
doubt  that  these  lessors  of  the  plaintiff  are  co-heiresses  of  R.  L.  Morrough  ; 
and  if  a  defendant  could  be  suffered  to  lie  by,  and,  after  verdict,  object 
that  there  was  no  formal  proof  of  some  necessary  part  of  the  plaintiff's 
case,  then  the  forbearance  to  ask  a  question  at  nisi  prius  upon  any  point 
so  notorious  that  it  might  naturally  be  supposed  (and  especiall}'^  when  the 
opposing  party  was  silent)  to  pass  unquestioned,  must,  of  necessity,  lead 
to  another  trial. 

Rule  absolute. 


MoLLOY  V.  Stansfield. 

It  is  no  objection  to  the  plaintiff's  recovery  in  trespass,  that  the  only  trespass 
proved  was  committed  on  a  day  anterior  to  the  time  laid  in  the  declaration,  and 
if  there  be  any  evidence  of  identity  of  the  premises,  the  court  will  not  grant  a 
new  trial  for  want  of  sufficient  evidence,  when  the  damages  are  small,  and  the 
justice  of  the  case  is  with  the  plaintiff. 

Trespass  quare  clausum  fregit.  The  plaintiff  alleged  that  the  defen- 
dant, on  the  24th  July,  1845,  and  on  divers  other  days,  &c.,  broke  and 
entered  his  close,  being  Lot  No.  1 2,  on  the  north  side  of  Market  Street, 
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in  the  town  of  London,  and  with  hogs,  &c.  rooted  up  and  subverted  the 
soil.  The  defendant  pleaded  the  general  issue.  At  the  trial,  it  was 
objected  that  the  plaintiff  had  given  no  evidence  that  the  trespass  was 
committed  in  the  place  described  in  the  declaration,  and  an  objection  was 
also  taken,  that  no  trespass  was  proved  to  have  been  committed  after  the 
only  day  particularly  named  in  the  declaration.  The  learned  judge  over- 
ruled both  objections,  and  the  jury  found  for  the  plaintiff,  IZ.  damages. 
A  rule  nisi  for  a  new  trial  was  obtained  by  BeecJier,  for  misdirection  on  the 
points  raised  at  the  trial. 
Crawford  shewed  cause. 

Robinson,  C.  J. — With  regard  to  the  objection  as  to  the  time  of  the 
trespass  proved,  there  is  nothing  in  it.  The  trespass  is  laid  on  the 
24th  July,  1845,  and  the  only  act  of  trespass  relied  on  was,  the 
destroying  a  small  crop  of  potatoes  by  the  defendant's  hogs,  which  was 
said  by  the  witness  who  proved  it,  to  have  taken  place  about  the  22nd 
July,  1845.  There  is  no  doubt  that  when  a  trespass  is  laid  on 
one  day  named,  and  on  other  days  between  that  time  and  the  com- 
mencement of  the  suit,  the  plaintiff  may  give  evidence  of  one  act  of 
trespass  on  a  day  before  the  day  named(a).  As  to  the  defect  of  proof 
in  regard  to  the  place,  as  the  objection  was  over-ruled  and  not  reserved, 
it  would  be  to  no  purpose  to  grant  a  new  trial,  for  it  is  evident  on  the 
judge's  notes,  that  there  could  be  no  difficulty  in  supplying  the  proof  of 
the  number  of  the  lot  on  another  occasion,  and  that  the  plaintiff  must 
recover  at  least  as  much  damages  as  the  first  verdict  gives  him.  And, 
besides,  it  was  in  proof  that  the  plaintiff  and  defendant  referred  the 
damages  to  arbitration, — going  with  others  upon  the  land  in  order  to 
have  them  estimated,  so  that  it  is  clear  the  locality  was  well  understood 
and  that  there  was  no  dispute  between  them  about  it. 

Rule  discharged. 


DeNISON  v.  DONELLT. 

In  an  action  of  assumpsit  for  work  and  labour,  &c.,  the  defendant  pleaded  a  set- 
off for  money  had  and  recei^ved,  &c.,  and  at  the  trial  attempted  to  give  in 
evidence  the  receipt  of  money  by  the  plaintiff  for  him,  which  it  was  shewn 
was  received  according  to  the  condition  of  a  bond,  upon  which  the  defendant 
had  commenced  an  action  against  the  plaintiff.  Held  that  such  evidence  was 
not  admissible  to  establish  the  plea. 

Assumpsit  on  a  promissory  note,  and  on  the  common  counts.  Plea, 
general  issue  and  set-off  for  money  had  and  received.  A  question  arose 
at  the  trial  upon  a  claim  advanced  by  the  defendant  under  his  plea  of 
set-off,  and  a  verdict  was  taken  for  the  plaintiff  for  8Z.  8s.  9d,  subject  to 
the  opinion  of  this  court  upon  the  admissibility  of  that  claim,  which,  if 
allowed,  would  overbalance,  by  more  than  80Z.,  the  sum  for  which  the 
plaintiff  had  received  a  verdict.  The  nature  of  the  set-off,  and  the  ground 
upon  which  it  was  claimed,  appear  in  the  judgment  of  the  court. 

J.  Hillyard  Cameron  for  the  plaintiff. 

R.  B.  Sullivan  for  the  defendant. 

Robinson,  C.  J. — We  think  it  clear  that  the  set-off  could  not  be 
allowed.    It  was  for  money  received  by  the  plaintiff  from  the  defendant, 


(a)  1  Ch.  PI.  7th  Ed.  408. 
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in  pursuance  of  an  agreement  to  which  they  were  bound  by  mutual  bonds  ; 

and  which  money  was  not,  by  the  terms  of  their  agreement,  to  be  repaid 
to  the  defendant,  or  to  be  held  for  him,  but  to  be  paid  by  the  plaintiff 
into  the  Bank  of  Upper  Canada,  to  the  credit  of  the  commissioners  of 
the  Dundas  road,  being  money  received  by  the  defendant  as  toll-keeper 
at  a  gate  which  he  had  rented  at  a  certain  sum,  and  the  plaintiff  having 
become  security  for  him,  the  money  when  received,  as  the  sum  in  ques- 
tion was,  at  the  gate,  was  to  pass  through  the  plaintiff's  hands  into  the 
bank. 

If  the  plaintiff  has  retained  this  money  in  his  hands,  or  any  part  of  it, 
wrongfully  and  contrary  to  the  agreement,  the  defendant  has  his  remedy 
on  the  bond  which  he  holds, — but  it  cannot  be  made  an  item  of  set-off 
in  this  action. 

Judgment  for  plaintiff. 


Ebenezer  Hall  v.  Levi  Warneb. 

Where  in  trespass  quare  clausum  fregit,  the  defendant  pleaded  against  the  further 
maintenance  of  the  suit,  a  reference  to  arbitration  after  action  brought,  and 
that  the  defendant  paid  i5ve  shillings  to  the  plaintiff  in  pursuance  of  the  deci- 
sion of  the  arbitrators,  in  full  satisfaction  and  discharge  of  the  damages  and 
costs,  and  the  plaintiff  demurred  specially  for  the  insufficiency  of  the  state- 
ment of  the  reference  to  arbitration :  Held,  that  the  plea  was  a  good  plea  of 
award  and  satisfaction,  and  that  all  about  the  reference  might  be  rejected  as 
surplusage. 

Trespass,  for  entering  and  breaking  ■  the  plaintiff's  close,  in  the  town- 
ship of  Ekfrid,  in  the  London  District,  and  damaging  and  displacing  the 
fences.  The  defendant  pleaded  the  general  issue ;  and  secondly,  that 
after  the  commencement  of  the  suit,  and  before  the  plaintiff  declared 
therein,  to  wit,  &c.,  a  certain  memorandum  or  agreement  in  writing  was 
made  and  entered  into  between  the  said  defendant  and  the  said  plaintiff, 
whereby  it  was  agreed  to  withdraw  the  suit,  and  to  submit  all  matters 
of  difference  or  in  controversy,  up  to  the  date  of  the  said  memorandum 
or  agreement,  to  the  decision  of  certain  arbitrators  ;  and  that  in  pursuance 
of  the  decision  of  the  said  arbitrators,  the  said  defendant  paid  to  the  said 
plaintiff  the  sum  of  five  shillings  of  lawful  money,  &c.,  in  full  satisfaction 
and  discharge  of  the  said  supposed  trespasses  in  the  declaration  mentioned, 
and  of  all  damages  by  the  plaintiff  sustained  by  reason  thereof,  and  of  all 
the  costs  and  charges  of  the  plaintiff  by  him  incurred  and  expended  in  the 
action  to  the  time  of  payment ;  and  the  said  plaintiff  accepted  and 
received  the  said  sum  of  five  shillings,  in  full  satisfaction  and  discharge  of 
the  said  supposed  trespasses,  and  of  the  said  damages,  costs  and  charges, 
and  this  the  said  defendant  is  ready  to  verify,  &c.  To  this  plea  the 
plaintiff  shewed  the  following  causes  of  demurrer  :  "  That  the  said  plea 
*'  does  not  state  or  shew  to  what  arbitrators  the  said  matters  in  controversy 
"  were  referred,  nor  that  the  arbitrators  made  any  award  or  decision  in  the 
"  premises  pursuant  to  the  said  agreement  mentioned  in  the  said  plea,  or 
"  otherwise,  it  being  merely  stated  by  way  of  recital,  that  a  sum  of  money 
"  was  paid  by  the  defendant  to  the  plaintiff,  in  pursuance  of  the  decision  ; 
"  nor  does  it  appear  that  the  said  arbitrators  heard  the  parties  and  inves- 
"  tigated  the  matters  in  difference  between  them,  as  it  would  have  been 
"  their  duty  to  do,  &c."    Joinder  in  demurrer. 
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Robinson,  C.  J. — I  am  of  opinion  that  all  that  is  said  in  this  plea  about 
the  arbitration,  is  idle  and  superfluous.  The  gist  of  the  defence  is,  that 
five  shillings  were  paid  by  the  defendant  and  accepted  by  the  plaintiff,  in 
satisfaction  and  discharge  of  all  damages  and  costs  in  this  action,  which 
had  been  before  commenced.  This  alone  is  a  good  bar  to  the  further 
maintenance  of  the  suit,  for  which  purpose  it  is  pleaded.  It  would  equally 
have  been  a  good  accord  and  satisfaction,  if  there  had  been  no  reference  to 
arbitration  ;  the  satisfaction  is  not  the  worse  for  having  been  suggested  by 
another  :  if  both  parties  assented,  it  is  no  matter  how  the  sum  came  to  be 
fixed  at  five  shillings.  All  that  is  pertinent  is  well  pleaded,  except  that 
no  time  is  mentioned  when  the  five  shillings  were  paid,  which,  however, 
is  not  excepted  to  in  the  demurrer. 

Judgment  for  the  defendant 


Sutherland  and  Sutherland  v.  Small,  one,  &c. 

Where  in  assumpsit  on  a  promissory  note,  the  defendant  pleaded  payment 
and  set-off,  and  gave  particulars  of  the  account  claimed  by  him,  and  on  the 
trial  he  received  credit  for  a  sum  of  10/.,  by  which  the  plaintiff's  account  was 
overbalanced,  which  there  was  reason  to  believe  had  been  already  credited  to 
him  in  another  account,  and  should  not  have  been  brought  into  this  action, 
the  court  granted  a  rule  for  a  new  trial,  silent  as  to  costs. 

Tbe  plaintiffs  sued  as  indorsees  of  a  promissory  note  made  by  the 
defendant  to  J.  King,  Esquire,  or  order,  on  the  8th  July,  1842,  for  25Z.  \  Qs, 
payable  in  ninety  days.  Tbe  defendant  pleaded  payment  and  a  set-off. 
The  defendant  gave  particulars  of  his  alleged  payments,  and  of  his  set-off, 
the  items  being  the  same  in  each,  the  first  dated  July,  1842,  and  the 
last,  January,  1843,  in  all,  four  items,  amounting  together  to  33Z.  45.  Id. 
One  of  these  items  was  "  money  had  and  received  by  the  plaintiffs  from 
"  the  defendant,  on  account,  as  per  his  receipt,  without  date  ;  1 OZ."  The 
receipt  without  date  ran  thus  :  "  Received  from  J.  E.  Small,  Esquire,  the 
"  sum  of  ten  pounds,  currency,  on  account and  was  signed  by  one  of 
the  plaintiffs.  No  proof  was  given  at  the  trial,  of  any  other  transaction 
upon  which  the  defendant  had  become  debtor  to  the  plaintiffs  than  the 
note  sued  upon.  It  seemed  that  the  jury,  allowing  to  the  defendant  all 
these  items,  found  his  account  overbalance  that  of  the  plaintiffs  by  71. 2s.  Qd. 
for  which  sum,  they  gave  a  verdict  for  the  defendant,  which 

G.  Duggan^  for  the  plaintiffs,  moved  to  set  aside  as  being  contrary  to 
law  and  evidence,  and  upon  affidavits  complaining  that  they  were  taken 
by  surprise  in  regard  to  this  item  of  1 OZ.,  for  which  the  defendant  held 
the  plaintiffs'  receipt  without  a  date. 

Grant  shewed  cause,  and  filed  an  affidavit  of  the  defendant,  in  which 
he  stated  that  he  had  paid  the  money  according  to  the  receipt,  but  he 
could  not  positively  state  that  it  was  paid  upon  the  note,  or  that  the 
plaintiffs'  account  of  the  payment  having  been  made  for  goods  sold,  was 
incorrect. 

Robinson,  C.  J. — We  would  recommend  the  parties  to  settle  this 
matter,  as  the  defendant  has  expressed  himself  willing  to  do,  by  reference 
to  some  respectable  arbitrator.    In  the  meantime,  if  it  is  not  so  arranged, 
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we  think,  upon  the  affidavits,  we  must  grant  a  new  trial.  The  plaintiffs' 
affidavit  is  positive  and  clear,  that  the  1  Ol.  received  was  for  a  payment 
made  on  the  19th  November,  18  38,  on  an  old  account;  that  is,  nearly 
four  years  before  the  note  sued  on  was  made ;  and  that  it  was  entered  to 
the  defendant's  credit  on  that  day  in  their  books.  The  defendant  does 
not  deny  that  there  had  been  accounts  between  him  and  the  plaintiffs  at 
that  early  period,  and  declares  himself  uncertain  when,  or  on  what  account 
the  10/.  may  have  been  paid  ;  he  does  not  deny  the  truth  of  the  plaintiffs' 
account  of  the  matter,  but  candidly  admits  that  he  is  much  in  doubt 
whether  he  should  have  had  credit  for  it  in  this  action,  or  not.  On  the 
other  hand,  the  plaintiffs  having  had  ample  notice  that  the  defendant 
intended  to  claim  a  credit  on  this  undated  receipt  for  1 0/.,  as  a  payment 
made  on  account  of  the  note,  made  no  attempt  at  the  trial  to  repel  the 
charge,  not  even  by  shewing  that  there  had  been  dealings  between  them 
and  the  defendant,  earlier  than  the  note ;  and  they  account  for  this 
omission,  only  by  declaring  that  they  had  no  idea  that  the  defendant 
could  possibly  mean  to  claim  such  a  credit,  although  they  had  the 
plainest  reason  to  know  that  the  defendant  did  mean  to  claim  it.  Both 
parties  are  in  some  measure  to  blame  for  not  having  the  matter  better 
cleared  up  at  the  trial,  and  we  therefore  merely  grant  a  new  trial,  without 
any  direction  in  regard  to  the  costs. 

Rule  absolute  for  new  trial. 


Denison,  one,  &c.,  v.  Dots^ellt. 

The  plea  of  no  bill  delivered  to  an  action  brought  by  an  attorney  to  recover 
his  costs,  should  conclude  with  a  verification;  and  a  plea  that  the  action  was 
commenced  before  the  expiration  of  one  month  after  the  deliveiT  of  any  bill, 
&c.,  was  held  bad  on  special  demurrer,  as  containing  a  negative  pregnant. 

Assumpsit  by  the  plaintiff  as  an  attorney  suing  by  attachment  of  pri- 
vilege. The  second  count  of  the  declaration  was  for  money  lent :  the 
fourth  count,  for  services,  &c.,  as  an  attorney ;  and  the  sixth  count,  on 
the  account  stated.  The  defendant  pleaded  to  these  counts,  that  this 
action  upon  the  same  counts  was  commenced,  and  is  prosecuted  by  the 
plaintiff  against  the  defendant  to  recover  from  the  defendant  the  amount 
of  certain  fees,  charges  and  disbursements  at  law^,  by  him  then  claimed 
and  demanded  to  be  due  to  him  from  the  defendant,  as  the  attorney  of 
the  defendant  at  law  in  prosecuting,  defending  and  negociating  certain 
actions  and  matters  in  this  honorable  court,  for  and  in  respect  of  the  causes 
in  the  said  second,  fourth  and  fifth  counts  mentioned,  and  that  the  plaintiff, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
ought  to  have  duly  delivered  a  bill  of  such  fees,  charges  and  disburse- 
ments, one  month  before  the  commencement  of  this  suit :  and  the  de- 
fendant further  saith,  that  the  plaintiff  commenced  this  action  against 
the  defendant  for  the  recovery  of  such  fees,  charges  and  disbursements, 
before  the  expiration  of  one  month  after  the  delivery  of  any  bill  of  such 
fees,  charges  and  disbursements  to,  or  for  the  defendant ;  he,  the  defend- 
ant, being  the  party  to  be  charged  therewith,  as  by  the  said  statute  was, 
and  is  required,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
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provided.  To  this  plea  the  plaintiff  demurred  specially,  assigning  for 
cause  that  the  plea  should  have  concluded  with  a  verification,  and  that  it 
contained  a  negative  pregnant.    Joinder  in  demurrer. 

J.  BiUydrd  Cameron  for  demurrer. — The  plea  has  no  conclusion,  and 
containing,  as  it  does,  affirmative  matter,  it  ought  to  have  concluded  with 
a  verification.  It  is  moreover  bad,  as  containing  a  negative  pregnant. 
The  defendant  does  not  distinctly  deny  that  no  bill  was  delivered  :  he 
says  that  the  plaintiff  commenced  his  action  before  the  expiration  of  a 
month  from  the  delivery  of  any  bill.  This  leaves  it  uncertain  whether 
he  intends  to  deny  that  no  bill  was  delivered,  or  that  a  bill  was  not  de- 
livered in  sufficient  time.  The  plea,  moreover,  is  no  answer  to  the  second 
count,  as  a  charge  for  money  lent,  need  not  be  introduced  into  a  bill  of 
costs,  and  could  not  therefore  be  required  to  be  introduced  in  a  bill  of 
costs  and  charges  for  professional  services. 

It.  B.  Sullivan  for  defendant. — Bodenham  v.  Hin(a)  is  in  point  to  shew 
that  no  conclusion  was  necessary  to  this  plea.  In  that  case,  which  was 
an  action  for  work  and  labour  as  an  attorney,  the  defendant  pleaded  non- 
assumpsit  infra  sex  annos,  and  concluded  with  a  prayer  of  judgment, 
omitting  the  verification  ;  and  that  plea  was  held  good  on  special  de- 
murrer against  an  objection  taken  to  its  conclusion,  similar  to  the  one 
taken  here.  The  form  of  the  plea  in  other  respects,  is  the  same  as  that 
which  is  to  be  found  in  the  last  edition  of  Chitty's  Pleading,  m  the  third 
volume,  and  may  therefore  be  considered  as  entitled  to  some  weight,  as  a 
good  plea  in  point  of  form  ;  which  is  the  only  ground  of  objection  on 
which  the  plaintiff  has  strenuously  insisted. 

Robinson,  C.  J. — We  are  of  opinion  that  the  plea  involves  a  negative 
pregnant,  and  is  uncertain,  and  that  it  should  have  concluded  with  a 
verification. 

Judgment  for  plaintiff. 


Denison,  one,  &c.,  v.  Donelly. 

Where  in  an  action  on  a  bond,  there  is  something  to  be  performed  according  to 
the  condition,  after  the  making  of  the  bond,  it  will  be  sufficient  if  it  appears 
that  the  thing  must  necessarily  have  been  performed  after  the  making  of  the 
bond,  though  those  words  are  not  used. 

The  condition  of  a  bond  was  to  collect  and  pay  over  monies ;  plea  that  the  de- 
fendant paid  over  all  the  monies  collected  without  shewing  how  much  col- 
lected, held  sufficient. 

Debt  on  bond.  The  defendant  having  craved  oyer  of  the  bond  and 
condition,  set  them  out,  and  pleaded  performance,  as  follows  : — "  Whereas 
"  the  said  William  Donnelly  hath  taken  toll-gate  number  one,  on  Dundas 
"  street,  from  the  commissioners  upon  the  Dundas  road,  for  the  period  of 
"  one  year  from  the  first  day  of  April  instant,  at  and  for  the  sum  of 
*'  eleven  hundred  and  ninety  pounds  of  lawful  money  of  the  province 
"  aforesaid,  to  be  paid  in  twelve  equal  monthly  payments  into  the  Bank 
"  of  Upper  Canada.  And  whereas,  also,  the  said  George  Taylor  Denison, 
"  the  younger,  hath  agreed  to  become  a  surety  for  the  said  William 
"  Donnelly's  performing  the  said  agreement  upon  condition  that  the 
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"  said  William  Donelly  shall  pay  all  the  money  collected  at  the  said  gate 
"  into  the  hands  of  the  said  George  Taylor  Denison,  the  younger  ;  and 
"  that  he  shall  collect  the  sum  of  eleven  hundred  and  eighteen  pounds, 
"  out  of  which  the  said  George  Taylor  Denison,  the  younger,  shall  allow 
"  him  the  sum  of  forty-three  pounds,  for  collecting  ;  and  that  the  said 
"  William  Donnelly  shall  collect  all  the  remainder  of  the  money,  namely, 
"  the  sum  of  one  hundred  and  fifteen  pounds,  without  any  remuneration 
"  therefor,  unless  he  collects  more  than  the  said  one  hundred  and  fifteen 
"  pounds ;  and  in  that  case  the  said  WiUiam  Donelly  is  to  receive  one- 
"  third  part  of  the  overplus  thus  collected  ;  and  in  case  he  shall  not 
"  collect  the  said  sum  of  one  hundred  and  fifteen  pounds,  then  the  said 
"  William  Donnelly  is  to  make  good  one-third  part  of  the  said  deficiency. 
"  Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  said 
"  William  Donnelly  shall  well,  and  truly,  and  faithfully  pay  over  to  the 
"  said  George  Taylor  Denison,  the  younger,  all  the  monies  collected  by 
"  him  at  the  said  gate,  each  day,  if  demanded,  and  upon  oath,  if  required, 
"  and  shall  collect  the  sum  of  eleven  hundred  and  eighteen  pounds ;  and 
"  shall  collect  the  remaining  sum  of  one  hundred  and  fifteen  pounds, 
"  without  any  charge  therefor,  upon  the  terms  of  receiving  one-third  part  of 
"  any  sum  exceeding  the  said  sum  of  one  hundred  and  fifteen  pounds  as 
"  a  remuneration  for  collecting  the  same  ;  or  in  case  the  said  sum  of 
"  one  hundred  and  fifteen  pounds  shall  not  be  collected,  shall  well  and 
"  faithfully  pay  and  make  good  one-third  part  of  any  deficiency,  or  in 
*'  other  words,  of  any  sum  less  than  the  said  sum  of  one  hundred  and 
"  fifteen  pounds,  then  this  obligation  shall  be  void ;  otherwise  to  remain 
"  in  full  force  and  virtue  ;"  which  being  read  and  heard,  the  defendant 
says  that  he,  the  defendant,  did  well,  and  truly,  and  faithfully  pay  over  to 
the  said  plaintiff  all  the  monies  collected  by  the  defendant  at  the  said  gate, 
and  did  well  and  truly  pay  the  same,  each  and  every  day  that  the  same  were 
demanded  by  the  plaintiff ;  and  he,  the  defendant,  was  at  all  times  ready 
and  willing  to  have  made,  and  still  is  ready  and  willing  to  make  oath  of 
the  same  collection  and  payment  according  to  the  terms  of  the  same  con- 
dition ;  but  the  said  plaintiff  never,  at  any  time,  required  such,  or  any 
other  oath  of  this  defendant  in  the  premises  ;  and  that  he,  the  defendant, 
did  collect  the  sum  of  eleven  hundred  and  eighteen  pounds  for  the  sum 
of  forty-three  pounds  only  ;  and  that  he  did  collect  the  remaining  sum  of 
one  hundred  and  fifteen  pounds  without  any  charge  therefor,  on  the  terms 
of  receiving  one-third  of  the  sum  exceeding  the  said  sum  of  one  hundred 
and  fifteen  pounds,  which  he  the  defendant  should  collect  at  the  said  gate, 
as  a  remuneration  for  collecting  the  said  one  hundred  and  fifteen  pounds ; 
and  that  over  and  above  the  said  sums  of  eleven  hundred  and  eighteen 
pounds  and  one  hundred  and  fifteen  pounds,  he,  the  said  defendant,  did 
collect  the  sum  of  twenty-eight  pounds,  eleven  shillings,  and  no  more ; 
and  did  out  of  the  said  last  mentioned  sum,  well,  and  truly,  and  faithfully 
pay  to  the  plaintiff  the  full  two-thirds  of  the  same  sum,  to  wit,  the  sura 
of  nineteen  pounds  and  eightpence  ;  and  the  residue  of  the  same  sum, 
being  one-third  of  the  same,  he,  the  defendant,  received  to  and  for  his 
own  use,  according  to  the  terms  of  the  same  condition,  and  as  a  part  re^ 
muneration  for  his,  the  defendant's,  having  collected  the  sum  of  one 
hundred  and  fifteen  pounds  aforesaid,  without  any  charge  therefor  ;  and 
did  otherwise  in  all  things  well  and  truly  observe,  perform,  fulfil  and  keep 
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all  and  every  of  the  acts,  conditions  and  stipulations  upon  his  part  to  be 
done,  paid,  performed,  observed  or  kept,  according  to  the  true  intent  and 
meaning  of  the  condition  of  the  said  writing  obligatory ;  and  this  he  is 
ready  to  verify.  The  plaintiff  demurs  specially  to  this  plea,  because  the 
df^fendant  does  not  allege  that  he  paid  over  all  the  monies  received  by 
him  at  the  gate,  but  only  that  he  paid  them  over  each  and  every  day  that 
the  same  were  demanded,  whereas  he  was  bound  to  pay  them  over  whe- 
ther demanded  or  not ;  although  he  was  not  bound  to  pay  them  over 
every  day  they  were  collected,  unless  demanded  each  day  ;  and  also  that 
he  does  not  state  that  he  paid  over  the  monies  collected  each  day  when 
demanded  ;  and  also,  that  no  time  is  stated  to  the  several  material  aver- 
ments of  performance  of  the  condition  of  the  said  writing  obligatory  ;  and 
also,  that  it  is  not  averred  that  the  defendant  paid  over  to  the  plaintiff 
the  said  sums  of  one  thousand  one  hundred  and  eighteen  pounds,  and  one 
hundred  and  fifteen  pounds,  so  admitted  to  have  been  collected  by  the 
defendant  on  the  said  plea ;  and  also,  that  it  is  not  stated  how  much 
money  the  defendant  collected  and  paid  over,  nor  whether  the  monies 
collected  were  collected  after  the  making  of  the  writing  obligatory ;  and 
also,  that  the  statement  that  the  defendant  paid  over  all  the  monies  col- 
lected, is  argumentative,  and  does  not  certainly  shew  that  the  defendant 
did  collect  any  monies  ;  and  also,  that  the  defendant,  in  one  part  of  the 
said  plea,  alleges  that  he  paid  over  all  the  monies  collected,  and  in  another 
part,  that  he  collected  twenty-eight  pounds,  eleven  shillings,  of  which  he 
paid  over  to  the  plaintiff  nineteen  pounds  and  eightpence,  and  received 
the  other  part  thereof  to  his  own  use,  thereby  admitting  a  breach  of 
the  said  writing  obligatory,  as  it  is  not  averred  that  he  received  or  re- 
tained the  said  third  part  with  the  consent  of  the  plaintiff,  or  that  the 
plaintiff  allowed  the  same  as  so  much  money  paid  to  himself 

J.  Hillyard  Cameron  for  the  plaintiff. 

R.  B.  Sullivan  for  defendant. 

Robinson,  C.  J. — The  plea  does  aver  that  defendant  paid  over  all  the 
monies  collected,  and  also  that  he  paid  them  over  each  day  when  de- 
manded. That  he  did  pay  over  all  the  monies  collected,  is  distinctly  and 
directly  pleaded  independently  of  what  is  added  in  order  to  meet  another 
part  of  the  condition,  which  is  referred  to  in  the  second  objection. 

Defendant  pleads  that  he  did  "  pay  over  all  the  monies  collected  at 
the  gate  each  and  every  day  that  the  same  were  demanded."  He  could 
not  have  done  this  without  paying  over  whatever  had  been  collected 
on  the  day  of  each  demand,  because  that  was  part  of  what  had  been 
collected ;  and  he  says  that  on  each  day  that  it  was  demanded  he 
paid  over  all  that  he  had  collected  ;  if,  therefore,  at  the  time  of  any 
demand  he  had  in  his  hands  the  collection  of  several  days,  this  plea  com- 
pels him  to  prove  that  he  paid  them  all,  including  those  collected  on  the 
day  of  the  demand. 

The  recitals  in  the  bond,  and  the  condition  of  the  bond,  do  not,  in 
this  respect,  perfectly  agree  as  to  the  form  of  expression ;  though  it  is 
clear  what  is  meant,  and  the  plea,  I  think,  meets  both  with  suflBcient 
certainty. 

It  is  enough,  I  think,  for  the  defendant  in  such  a  case  as  this,  to  plead 
to  the  breach  generally,  that  he  has  paid  over  all  monies  on  each  day 
that  he  was  requested,  without  detailing  all  the  days,  and  demands,  and 
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payments,  which  may  lead  to  very  unnecessary  prolixity(a).  If  plain- 
tiff demanded  the  money  collected  on  any  one  or  more  dayg,  and  did  not 
receive  it,  he  could  bring  that  fact  out  in  a  replication. 

The  plea  does  aver  that  the  defendant  paid  over  all  he  had  collected,  and 
whenever  demanded,  which  is  all  that  his  bond  made  it  necessary  for  him  to 
say.  He  admits  the  collection  of  1  1 18^.,  and  of  1 15/.,  only  as  included 
in  the  assertion  that  he  collected  those  suras  upon  the  terms  which  he 
had  agreed  to  do.  No  particular  breach  in  not  paying  those  over  spe- 
cifically, as  distinct  suras,  had  been  charged  or  could  be  charged  in  the 
terras  of  the  condition,  and  the  fact  of  their  being  paid  over  is  asserted 
by  the  defendant,  when  he  pleads  that  he  had  paid  over  all  that  he  had 
collected. 

The  forras  of  pleading  in  such  cases  do  not  shew  it  to  be  necessary 
that  defendant  should  plead  how  much  he  had  paid  over.  It  is  enough 
to  say  in  the  words  of  the  condition  that  he  paid  all  he  had  collected, 
leaving  it  to  the  plaintiff  to  point  out  in  what  he  had  failed  ;  but  in  fact 
he  does  show  very  distinctly  in  his  plea  how  much  he  did  collect,  so  that 
there  is  no  ground  for  this  objection. 

Upon  the  sixth  objection  there  may  seem  some  reason  to  doubt ; 
but  I  am  of  opinion  that  it  does  sufficiently  appear  that  the  monies 
collected,  were  collected  after  the  bond  was  given,  for  the  year  is 
stated  to  be  from  1st  April,  1844  ;  and  the  plea  states  that  the  defen- 
dant was  at  all  times  ready  to  make  oath  to  the  collection,  according 
to  the  terms  of  the  condition,  which  could  only  apply  to  monies 
collected  under  the  condition ;  besides,  the  defendant's  plea  admits 
that  he  received  all  the  monies  stated  under  the  bond,  for  he  accounts 
for  them  according  to  the  condition.  If  any  money  had  been  received 
before  the  bond  was  made,  he  could  not  be  made  accountable  for  it  in 
this  action  ;  and,  therefore,  by  accounting  for  it  in  this  plea,  he  states  a 
case  to  be  taken  most  strongly  against  himself,  and  deals  with  all  the 
sums  mentioned,  as  if  received  after  the  bond,  claiming  exemption  as  to  no 
part  of  them. 

The  seventh  objection  is,  that  the  plea  that  the  defendant  paid  over 
all  monies  which  he  collected,  is  argumentative  only  ;  that  he  should  have 
stated  that  he  did  collect  monies,  and  have  shewn  how  much  he  collected. 
But  this  method  of  pleading  is  the  common  one,  and  is  consistent  with  the 
pleadings  on  other  conditions,  as  general  in  their  nature  as  this  is.  The 
defendant  says  he  paid  over  all  the  monies  he  collected  ;  if  the  plaintiff 
means  to  dispute  this,  we  must  suppose  he  has  some  ground  for  doing  so, 
that  he  must  have  knowledge  of  some  sum  or  sums  collected  and  not  paid 
over,  otherwise  he  could  not  have  brought  this  action ;  it  is  for  him,  there- 
fore, in  his  replication,  to  go  into  the  particulars  of  the  breach  he  complains 
of.  When  a  tenant  covenants  to  deliver  to  his  landlord,  one-half  of  all 
the  crops  he  grows  in  each  year,  or  to  make  all  necessary  repairs  to  the 
house  deraised  to  him,  he  does  not  in  his  plea  of  performance  set  out  the 
particulars  of  all  the  crops  he  had  grown,  or  state  all  the  repairs  that  he 
had  found  necessary  during  the  term,  and  then  assert  that  he  had  deli- 
vered the  proportion  of  each  crop,  or  made  all  the  repairs  set  out ;  he 
pleads  generally,  as  is  done  here. 


(a)  Com.  Dig.  Pleader,  C.  48,  49. 
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The  last  objection,  in  my  opinion,  also  fails  ;  the  defendant  has  closely 
followed  out  the  terms  of  the  condition.  He  was  to  collect  the  first  1 15L 
over  the  1 1 18Z.  without  any  charge,  on  the  understanding  that  as  to  any 
sum  above  that  115^.,  he  was  to  receive  one-third  of  such  sum  for  his 
remuneration.  He  has  pleaded  that  he  did  receive  a  certain  sum  over 
and  above  the  1118Z.  and  11 5Z.,  of  which  he  received  one-third,  and  paid 
over  the  rest.  This  is  exactly  consistent  with  the  bond,  which  says  that 
he  may  receive  one-third  of  the  surplus  to  his  own  use.  Looking  critically 
at  the  condition  and  the  plea,  there  is  an  apparent  inconsistency  in  speak- 
ing in  one  part  of  paying  over  all  monies  collected,  when  some  part  was 
to  go  to  the  defendant  himself.  But  we  must  give  to  the  word  "receive," 
when  used  in  the  plea,  the  same  sense  as  when  used  in  the  condition  ; 
and  it  is  clear  enough  on  the  whole  instrument,  that  when  it  was  cove- 
nanted by  defendant,  that  he  should  pay  all  over,  what  was  meant  was, 
that  he  should  pay  it,  deducting  certain  allowances  for  collection ;  or  if 
we  take  it  that  defendant  was  first  to  pay  all  the  money  over,  and  then 
receive  back  the  one-third  for  collecting  the  surplus  sum  above  11 5Z., 
then  his  plea,  using  the  same  words  as  the  condition,  must  be  sufficient 
to  lead  us  to  the  same  understanding.  It  could  not  be  necessary  to  plead 
that  he  received  it  from  plaintiff,  with  plaintiff' s  assent,  for  the  assent 
appears  in  the  bond  :  it  is  part  of  the  contract  that  defendant  is  to 
receive  it. 

Judgment  for  defendant  on  demurrer. 


Wood  et  aI;.  v.  Kogers. 

Where  in  assumpsit  against  the  indorser  of  a  promissory  note,  and  on  an  account 
stated,  the  defendant  pleaded  to  the  first  count  that  the  note  in  the  first  count 
mentioned  was  not  duly  presented,  and  then  pleaded  a  special  plea  applicable 
only  to  the  first  count,  but  commencing  "  And  for  a  farther  plea  in  this  behalf," 
and  the  plaintifi"  demurred  specially,  because  the  plea  in  its  commencement 
professed  to  answer  the  whole  declaration,  but  was  an  answer  only  to  the  first 
count,  the  court  held  the  objection  good,  and  gave  judgment  against  the  plea. 

Assumpsit  by  the  indorsees  against  the  indorser  of  a  promissory  note, 
payable  at  the  Bank  of  British  North  America,  in  Toronto.  The  second 
count  was  upon  an  account  stated.  The  defendant  pleaded  to  the  first 
count,  that  the  note  was  not  duly  presented,  and  then  pleaded  a  special 
plea,  which  was  applicable  only  to  the  first  count,  but  commenced  "  And 
*'  for  a  further  plea  in  this  behalf,"  without  any  express  words  confining  it 
to  the  first  count.  To  this  plea,  the  plaintiff  demurred  specially,  on  the 
ground  that  the  plea,  by  its  commencement,  professed  to  answer  the  whole 
declaration,  but  was  in  fact  only  an  answer  to  the  first  count.  Joinder 
in  demurrer.  There  were  other  objections  which  were  urged  to  the 
special  plea  of  the  defendant,  but  as  the  court  gave  no  judgment  upon 
them,  they  are  not  noticed. 

J.  Hillyard  Cameron^  for  the  plaintiffs. — The  plea  is  pleaded  as  an 
answer  to  the  whole  action,  although  the  defendant  may  have  intended  it 
to  be  applicable  to  the  first  count  only.  It  should  have  been  expressly 
confined  to  the  first  count  in  its  commencement,  if  it  was  meant  to 
answer  that  count  only,  but  as  it  is  not,  it  is  bad  for  the  cause  specially 
assigned. 
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Eccle.%  for  the  defendant,  contended  that  the  words  "  in  this  behalf," 
in  the  commencement  of  the  plea,  shewed  that  it  was  intended  to  answer 
only  the  first  count.  The  first  plea  was  clearly  applicable  to  the  first 
count  only,  and  the  one  demurred  to  coming  immediately  afterwards  could 
only  be  applied  to  the  same  count,  or  the  words  "in  this  behalf"  would 
be  nonsensical  and  absurd. 

RobijNson,  C.  J. — So  far  as  authority  goes,  it  does  appear  that  we  are 
to  take  the  words  in  the  introduction  of  the  second  plea,  "  and  for  a 
"further  plea  in  this  behalf,"  as  undertaking  to  answer  the  whole  declara- 
tion, when  there  are  no  subsequent  words  limiting  the  defence  to  a  part 
of  the  cause  of  action  stated ;  and  this,  although  the  plea  immediately 
follows  a  plea  which  professedly  answers  only  the  first  count.  I  confess 
that  when  a  defendant  says  as  to  the  first  count  of  the  declaration,  which 
relates  to  the  promissory  note  therein  mentioned,  I  plead  such  a  defence, 
and  then  immediately  says,  "and  for  2l  further  pleo,  in  this  hehulf^  I  plead 
this  other  defence,  it  seems  natural  to  understand  him  as  speaking  still 
of  the  first  count,  and  that  only.  "  In  this  behalf,"  refers  grammatically 
to  what  he  has  been  just  answering,  and  to  talk  of  a  further  plea  in  this 
behalf,  seems  to  common  apprehension  to  fix  it  to  that  to  which  he  had 
just  before  been  pleading;  more  especially  as  he  had  not  before  noticed 
any  other  count  in  the  declaration  than  the  first.  However,  it  is  a  very 
strict  rule  of  pleading,  that  pleas  are  to  be  treated  as  wholly  independent 
of  each  other,  unless  where  some  statement  in  one  is  imported  into 
another  by  way  of  express  reference.  There  is  no  express  reference  in 
the  second  plea  to  the  first,  and  under  such  circumstances  it  has  been 
held,  that  the  plea  can  only  be  looked  upon  as  an  intended  answer  to  the 
whole  declaration,  where  it  is  not  limited  in  terms  to  a  part.  Parratt  v. 
Goddard  et  al.  (a),  is  a  case  which  we  cannot  fairly  distinguish  from  the 
present.  I  have  looked  into  a  great  number  of  pleadings  in  Wentworth 
and  elsewhere,  thinking  that  I  might  meet  some  instance  sustained  by  good 
authority  where  after  a  plea  to  part  of  the  cause  of  action,  a  second  plea 
intended  to  be  a  defence  only  to  the  same  part  of  the  charge  might  begin 
as  this  does,  but  I  find  no  such  precedent,  they  all  run  "  and  for  a  further 
"  plea  in  this  behalf  as  to  the  breaking  and  entering  &c.,  &c.,"  or  "  as  to 
"  the  said  first  count,  &c." 

Judgment  for  demurrer  (6). 


(a)  1  Dowl.  N.  S.  874. 

(6)  The  defendant  afterwards  in  chambers  obtained  a  summons  from  Mr. 
Justice  Macaulay  to  amend  the  plea,  on  leave  reserved  to  him  to  move  when 
the  court  pronounced  judgment,  but  upon  cause  being  shewn,  it  appeared  that 
there  had  been  a  former  demurrer  by  the  plaintiffs  to  this  plea,  and  that  the 
objection  to  the  commencement  of  the  plea,  was  one  of  the  causes  of  demurrer 
assigned;  that  the  defendant  amended  the  plea  in  other  objectionable  points,  but 
did  not  amend  on  this;  and  that  the  plaintiffs  had  since  assessed  contingent 
damages  on  the  demurrer.  Upon  this  state  of  facts,  and  the  authority  of  Met- 
calfe V.  McKenzie  et  al,  post,  Mr.  Justice  Macaulay  discharged  the  summons, 
and  the  plaintiffs  entered  judgment. 
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In  an  action  for  lands  bargained  and  sold,  a  plea  of  the  statute  of  frauds,  is  bad, 
upon  special  demurrer,  as  amounting  to  the  general  issue. 

Assumpsit  for  lands  bargained  and  sold. 

Plea,  that  the  contract  and  promise  was  in  respect  of  the  sale  of  lands, 
and  that  no  note  nor  memorandum  in  writing  of  the  said  contract  or  sale 
was  made  and  signed  by  the  defendant,  being  the  paity  to  be  charged 
therewith,  or  by  his  agent  thereunto  lawfully  authorized. 

Special  demurrer,  that  the  plea  amounts  to  the  general  issue  ;  because, 
if  there  was  no  valid  contract  for  the  sale  of  the  lands  mentioned  in  the 
declaration,  there  was  no  binding  promise  on  the  defendant,  and  the  plea 
of  non-assumpsit  would  have  been  the  proper  plea.    Joinder  in  demurrer. 

J.  tlillyard  Cameron  for  the  demurrer. — It  was  at  one  time  doubted, 
whether,  under  the  new  rcles,  the  defence  of  the  statute  of  frauds  could 
be  given  in  evidence  under  the  general  issue ;  and  to  avoid  objections,  a 
special  plea,  similar  to  the  one  in  this  case,  was  introduced.  But  when 
the  point  came  to  be  carefully  considered,  for  the  purposes  of  a  solemn 
adjudication,  it  was  found  that  not  only  could  the  statute  be  given  in 
evidence  under  the  general  issue,  but  that,  according  to  the  established 
rules  of  pleading,  a  special  plea,  setting  up  its  provisions,  would  be  bad  as 
amounting  to  the  general  issue.  The  cause  of  objection  assigned  in  the 
special  demurrer,  is  the  true  cause  to  urge  against  the  plea  ;  the  assump- 
sit can  only  arise  from  a  binding  contract,  and  if  there  be  no  binding  con- 
tract, owing  to  the  absence  of  some  ingredient  required  by  the  statute  of 
frauds,  there  is  no  assumpsit,  and  the  general  issue  is  the  proper  and  only 
plea  to  be  pleaded  in  such  case.  The  cases  of  Buttermere  v.  Hayes  (c), 
and  Leaf  v.  Tuton  (6),  are  in  point  for  the  plaintiff. 

JEcdes,  for  the  defendant. — The  plaintiff's  counsel  has  not  noticed  the 
distinction  between  a  plea  amounting  to  the  general  issue,  and  so  being 
bad  on  special  demurrer,  and  a  plea,  the  evidence  in  support  of  which, 
would  have  been  sufficient  also  to  support  the  general  issue,  and  the 
defendant  contends  that  the  plea  is  of  the  latter  description.  It  would 
certainly  seem  to  be  more  in  accordance  with  the  spirit  of  the  new  rules, 
that  the  defendant  should  give  notice  to  the  plaintiffs  of  the  defence  that 
he  intends  to  urge,  than  that  he  should  take  him  b}^  surprise  at  the  trial, 
by  raising  an  objection,  of  which  his  pleading  had  given  him  no  notice, 
and  for  which  therefore  he  could  scarcely  be  supposed  to  have  come  pre- 
pared. The  case  of  Leaf  v.  Tuton,  referred  to  by  the  plaintiff,  is  cer- 
tainly an  authority  against  the  defendant,  but  the  spirit  of  the  new  rules 
seems  to  be  against  that  decision. 

Robinson,  C.  J. — After  some  difference  of  opinion  upon  the  point,  in 
England,  it  seems  to  be  now  settled  by  several  decisions  there,  that  the 
defence,  that  the  contract  alleged  was  within  the  statute  of  frauds,  and 
that  there  was  no  writing,  is  not  only  admissible  under  the  general  issue,  but 
that  it  cannot  be  well  pleaded  specially,  because  it  amounts  to  the  general 
issue,  being  in  effect  only  saying  that  the  defendant  did  not  promise.  It  would 
perhaps  have  been  more  consistent  with  the  object  desired  to  be  attained 
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bv  the  new  rules,  if  the  defendant  had  been  allowed  at  least  to  give 
distinct  notice  to  the  plaintiff  of  the  objection  on  which  he  meant  to  rest 
his  defence,  and  thus  save  him  the  trouble  and  expense  of  bringing  wit- 
nesses to  prove  a  parol  promise  which  cannot  avail  him,  and  which  parol 
promise  he  may  suppose  is  what  was  intended  to  be  denied ;  but  the 
reasoning  on  which  the  courts  have  held  that  it  is  in  strictness  a  defence 
under  the  general  issue,  seems  very  clear  and  conclusive  (a). 

Judgment  for  the  defendant. 


Hendeeson  v.  Torrance. 

It  is  no  defence  to  an  action  for  use  and  occupation,  that  the  plaintifiF  is  himself 
the  lessee  of  the  premises,  under  a  lease  in  which  there  is  a  covenant  that  the 
leaser  shall  be  allowed  to  re-enter,  if  the  lease  is  assigned,  or  the  premises 
sublet,  without  the  leasor's  license,  and  that  the  plaintiff  demised  the  premises 
to  the  defendant,  without  the  license  of  his  lessor,  there  being  no  averment 
that  the  plaintiff's  lessor  had  taken  any  advantage  of  the  forfeitm'e. 

Assumpsit  for  use  and  occupation.  The  defendant  pleads,  that  here- 
tofore, and  before  the  commencement  of  this  suit,  and  before  the  making 
the  agreement  between  the  plaintiff  and  defendant,  as  is  hereinafter  men- 
tioned, to  wit,  on  the  fourteenth  day  of  April  last  past,  the  plaintiff  was 
a  tenant  from  year  to  year  to  one  William  Henry  Boulton,  of  the  city  of 
Toronto,  in  the  Home  District,  and  Province  of  Canada,  Esquire,  his 
landlord,  and  held  and  engaged  the  messuage,  tenement,  and  premises, 
with  the  appurtenances  in  the  said  declaration  mentioned,  as  tenant  to 
the  said  William  Henry  Boulton,  upon,  and  subject  to  the  condition  here- 
inafter mentioned,  (amongst  others,)  that  is  to  say,  that  the  plaintiff,  his 
executors  or  administrators,  or  any  or  either  of  them,  should  not  at  any 
time  during  the  said,  tenancy,  set,  let,  demise  or  assign,  all  or  any  part  of 
the  said  messuage,  tenement  and  premises,  with  the  appurtenances  in  the 
said  declaration  mentioned,  or  any  part  thereof,  to  any  person  or  persons 
whomsoever,  without  the  consent  in  writing  of  the  said  William  Henry 
Boulton,  his  heirs  or  assigns,  first  had  and  obtained  for  that  purpose. 

And  the  defendant  further  saith,  that  afterwards  and  whilst  the  plain- 
tiff was  such  tenant  as  aforesaid  under  the  said  condition,  to  wit  on  the 
said  fourteenth  day  of  April  aforesaid,  it  was  agreed  by  and  between  the 
plaintiff  and  defendant,  that  the  defendant  should  accept  from  the  plain- 
tiff the  said  messuage,  tenement  and  premises,  with  the  appurtenances 
in  the  said  declaration  mentioned,  for  the  space  or  term  of  one  year  fi-om 
thence  next  ensuing,  at  and  for  a  certain  rental,  to  wit :  for  the  rental  of 
seventy-five  pounds  of  lawful  money  of  Canada,  payable  quarterly.  And 
thereupon  afterwards,  to  wit,  on  the  twenty  second  day  of  April,  in  the 
year  aforesaid,  the  defendant,  under  and  in  pursuance  of  said  last  men- 
tioned agreement,  entered  into  the  occupation  and  possession  of  the  said 
messuage,  tenement  and  premises,  with  the  appurtenances,  in  the  said  de- 
claration mentioned,  and  remained  in  such  possession  and  occupation  for 
a  short  period,  to  wit,  for  ten  days  thence  next  ensuing.  And  the  defen- 
dant further  avers,  that  before  any  rent  became  due  and  payable  by  the 
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defendant  to  the  plaintiff,  by  reason  of  such  occupation  and  possession 
aforesaid,  the  said  defendant  departed  from  the  said  messuage,  tenement 
and  premises^  with  the  appurtenances,  and  wholly  abandoned  the  occu- 
pation of  the  same  and  of  every  part  thereof,  of  all  which  the  plaintiff 
there  had  notice.  And  the  defendant  further  saith,  that  at  the  time  of 
the  said  agreement  between  the  plaintiff  and  defendant  as  aforesaid,  and 
up  to,  and  until  the  occupation  and  possession  of  the  messuage,  tenement 
and  premises,  with  the  appurtenances,  in  the  said  declaration  mentioned, 
by  the  defendant,  and  until  the  defendant  departed  from  the  said  messuage, 
tenement  and  premises,  with  the  appurtenances,  and  abandoned  the  pos- 
session thereof,  the  said  plaintiff  held  and  enjoyed  the  said  messuage, 
tenement  and  premises,  with  the  appurtenances,  as  tenant  thereof  to  the 
said  William  Henry  Boulton  as  aforesaid,  under  the  condition,  (amongst 
others)  not  to  assign  or  underlet,  as  hereinbefore  in  that  behalf  is  men- 
tioned. And  the  defendant  further  avers,  that  at  the  time  it  was  so 
agreed  between  the  plaintiff  and  the  defendant,  as  is  hereinbefore  men- 
tioned, to  wit,  on  the  said  fourteenth  day  of  April  aforesaid,  neither  did 
the  said  William  Henry  Boulton,  although  living,  nor  did  his  assigns  or 
either  of  them,  consent  in  writing  to  the  said  plaintiff,  to  set,  let,  devise 
or  assign  the  said  messuage,  tenement  and  premises,  with  the  appurte- 
nances, or  any  part  thereof,  to  the  said  defendant,  or  to  any  one  else, 
without  this,  that  the  defendant  undertook  and  promised  in  manner  and 
form  as  the  plaintiff  hath  above  thereof  complained  against  him,  and  of 
this  he  puts  himself  upon  the  country,  &c.    Demurrer  and  joinder. 

Ewart  for  plaintiff,  contended  that  the  plea  was  no  answer  whatever 
to  the  declaration.  It  admitted  that  the  defendant  had  received  the 
premises  from  the  plaintiff,  and  had  continued  in  occupation,  but  sought 
to  avoid  paying  for  their  enjoyment,  because  the  act  of  letting  them  by 
the  plaintiff,  was  a  forfeiture  of  his  own  title.  If  the  plea  had  shewn  an 
eviction  in  consequence,  the  defendant  would  have  been  in  a  different  po- 
sition, but  he  relies  upon  the  mere  forfeiture  as  furnishing  a  sufficient 
defence  to  the  action,  which  it  is  clear  it  cannot  do,  as  it  might  be  waiv- 
ed by  the  subsequent  receipt  of  rent,  or  in  many  other  ways  in  which 
forfeitures  of  leases  may  be  avoided. 

Crooks  for  the  defendant. 

Robinson,  C.  J. — We  consider  the  plaintiff  entitled  to  judgment  on 
this  demurrer.  The  defence  amounts  to  this,  that  because  he  (the 
tenant)  discovered,  during  his  undisturbed  occupation  of  the  premises, 
that  the  person  from  whom  he  took  his  lease  had  incurred  a  forfeiture,  as 
between  himself  and  the  superior  landlord  (a),  which  the  latter  might  or 
might  not  choose  to  take^  advantage  of^  therefore,  he  (the  tenant)  was  at 
liberty  to  quit  the  premises  when  he  pleased,  and  cannot  be  made  to  pay 
any  rent,  even  for  the  time  during  which  he  had  actually  occupied.  It 
might  be  very  convenient  for  a  tenant  under  such  circumstances,  when  the 
rent  was  only  payable  yearly,  to  hunt  up  some  cause  of  forfeiture,  and  under 
shelter  of  it  to  leave  the  place  during  the  last  week  of  the  term,  paying 
no  rent  for  the  occupation  which  he  had  enjoyed.  But,  inasmuch  as  a 
tenant  cannot  deny  his  landlord's  right  to  demise,  this  kind  of  defence  is 
not  open  to  him.    So  long  as  circumstances  have  not  changed  since  he 
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took  possession,  and  he  has  not  been  interrupted  in  his  enjoyment,  he  has 
nothing  to  do  with  possible  causes  of  forfeiture,  which  may  never  be 
enforced. 

Judgment  for  the  plaintiff. 


Woodruff  et  al.  v.  Davis. 

Where  in  trespass  for  breaking  and  entering  a  close  of  the  plaintiff,  the  defender,  t 
pleaded  that  the  said  doses  in  which  &c.  were  not,  nor  was  either  of  them,  ilie 
close  of  the  plaintiff,  the  plea  was  held  bad  on  special  demurrer. 

Trespass,  for  breaking  and  entering  a  close  of  the  plaintiff,  and  cutting 
down  trees  and  carrying  them  away  therefrom.  Plea,  that  the  said 
several  closes  in  which,  &c.,  were  not,  nor  was  either  of  them,  at  the  said 
time  when,  &c.,  the  closes,  soil  and  freehold  of  the  plaintiff.  Special 
demurrer,  because  the  plaintiff  complains  of  a  trespass  to  only  one  close, 
and  the  defendant  attempts  to  put  in  issue  trespasses  to  several  closes. 
Joinder  in  demurrer. 

J.  Hilhjard  Cameron^  for  the  plaintiff. 

H.  Eccles,  for  the  defendant. 

Robinson,  C.  J. — The  plaintiff  is  entitled,  in  our  opinion,  to  judgment 
on  tliis  demurrer.  It  is  repugnant,  insensible,  and  informal,  to  plead  that 
the  said  closes,  nor  either  of  them,  were  the  property  of  the  plaintiff, 
when  one  close  only  is  in  question. 

Judgment  for  the  plaintiff. 


Metcalfe  v.  McKenzie  et  al. 

Where  upon  the  argument  of  a  general  demurrerto  a  declaration,  several  objec- 
tions were  raised,  which  the  court  intimated  were  not  bad  in  substance,  but 
might  have  been  sustained,  if  specially  assigned  ;  and  judgment  having,  how- 
ever, been  given  in  favom*  of  the  demurrer,  the  plaintiff  amended  and  filed  a 
new  declaration,  which  was  open  to  several  of  the  same  objections  as  had  been 
lu-ged  on  general  demurrer  ;  but  which  the  defendant  then  objected  to  spe- 
cially  ;  and  on  the  argument  it  was  suggested  to  the  plaintiff's  counsel  to 
amend  ;  but  he  did  not  do  so,  and  the  court  afterwards  gave  judgment  against 
him.    He  was  subsequently  refused  leave  to  amend. 

In  this  case  (ante  page  329),  judgment  was  given  against  the  plaintiff 
on  demurrer ;  and 

Crooks  obtained  a  rule  nisi  for  leave  to  amend,  suggesting  that  the 
plaintiff  had  a  good  cause  of  action  against  the  defendant  for  breach  of 
the  administration  bond,  which  had  been  entered  into  by  the  defendants. 

J.  Hillyard  Cameron  and  Vaiikovghnet  for  the  defendants,  shewed 
cause.  The  plaintiff  was  not  entitled  to  the  indulgence  prayed,  as  he 
had  resisted  the  suggestion  of  the  court,  when  urged  to  amend  upon  the 
argument.  The  same  objections  which  had  been  taken  on  the  last  de- 
murrer specially^  the  defendants  had  formerly  taken  on  general  demurrer; 
and  when  the  court  decided  against  the  general  ground,  they  suggested 
that  it  might  be  found  insufficient  on  special  demurrer ;  and  yet,  not- 
withstanding this  intimation,  the  plaintiff  left  his  amended  declaration 
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open  to  the  same  objections ;  and  when  the  defendants  filed  a  special 
demurrer  in  consequence,  he  neither  amended  his  declaration  then,  nor 
listened  to  the  suggestion  of  the  court  afterwards,  when  advised  to  amend 
on  the  argument  of  the  demurrer.  The  only  authority  that  is  to  be 
found,  that  is  applicable  to  the  circumstances  of  the  case,  is  Kinder  v. 
Paris  (a),  and  there  after  one  amendment  had  been  allowed,  a  second  was 
refused.  Here  every  thing  is  against  the  indulgence  asked ;  it  is  no  mere  slip 
in  pleading  that  has  been  objected  to,  but  the  point  was  expressly  pointed 
out,  and  deliberately  argued  by  the  plaintiff ;  who  having  chosen  to  take 
the  chances  of  a  judgment  in  his  favour,  ought  not  now  to  be  permitted  to 
amend,  when  the  decision  of  the  court  has  been  against  him. 

Crooks^  in  support  of  the  rule.  This  court  has  never  been  rigid  in 
refusals  to  amend,  particularly  when  the  party  applying  to  amend  has  been 
the  plaintiff,  and  the  demurrer  has  come  from  the  other  side.  The  par- 
ties who  are  interested  under  this  bond  have  suffered  a  wrong  by  the  act 
of  the  administratrix ;  and  every  attempt  to  obtain  redress  has  been  met 
by  the  difficulties  which  the  defendants  have  endeavoured  to  throw  in  the 
way  of  the  proceedings,  having  no  merits  upon  which  they  can  rely.  The 
court  ought  not  to  assist  them  under  these  circumstances,  nor  place  any 
additional  difficulty  in  the  way  of  the  plaintiff's  recovery  of  that  which  is 
really  a  just  demand. 

Robinson,  C.  J. — We  are  of  opinion  that  we  cannot  properly  allow 
the  plaintiff  again  to  amend  his  pleadings  in  this  case.  After  repeated 
amendments  in  proceedings  on  this  same  bond,  the  court,  when  the  same 
objection  was  taken  before  to  the  pleadings  in  this  action,  (though  not 
then  taken  upon  special  demurrer),  remarked  that  they  thought  it  was 
sufficiently  stated  in  substance  that,  after  the  administration  granted,  goods 
had  come  to  the  hands  of  the  administrators  to  be  administered  ;  and  that 
there  was  no  special  demurrer,  on  the  ground  of  its  not  being  more  directly 
and  precisely  alleged.  After  taking  this  notice  of  the  particular  com- 
plaint alluded  to,  and  after  we  had  given  judgment  against  the  plaintiff 
upon  other  objections,  we  gave  this  plaintiff  leave  to  amend,  which,  in 
England,  is  not  very  usual.  What  was  then  said  with  regard  to  the 
complaint  referred  to,  should  have  put  him  on  his  guard  ;  and,  as  it  only 
required  that  he  should  insert  a  dozen  words,  in  order  to  leave  no  room 
in  future  for  the  objection,  respecting  which  the  court  had  thus  expressed 
themselves,  he  should  have  done  this,  if  it  were  only  for  the  sake  of  pre- 
venting the  time  of  the  court  being  taken  up  with  unnecessary  discussions, 
at  the  expense  of  the  parties,  upon  technical  points  which  have  nothing 
to  do  with  the  merits  of  the  case.  Then  besides,  when  the  plaintiff  had 
delivered  his  amended  pleading  without  taking  pains  to  free  it  from  this 
exception,  and  when  he  found  that  the  other  side  had  fastened  upon  the 
exception,  and  made  it  the  ground  of  special  demurrer,  he  should,  as  a 
matter  of  prudence,  after  what  had  been  said  upon  it,  have  moved  to 
amend  at  once  and  before  argument,  but  certainly  upon  the  argument, 
when  that  course  was,  according  to  my  recollection,  suggested  to  him. 
Having  determined,  however,  as  it  seems,  to  abide  by  his  demurrer,  we  think 
we  should  be  departing  very  unwisely  from  the  practice  in  such  cases,  to  grant 
leave  a  second  time  to  amend  the  same  pleadings  after  judgment  pro- 
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nounccd  upon  demurrer.  The  plaintiff  has  not  been  able  to  cite  any 
instance  of  such  a  course;  and  as  the  judgment  on  demurrer  upon  a  mere 
formal  objection  to  the  pleading  will  not  conclude  him  finally  as  to  the 
cause  of  action,  there  is  the  less  occasion  of  granting  an  indulgence  with- 
out precedcnt(a)  ;  and,  besides,  it  is  not  shewn  to  the  court  that  the 
plaintiff  has  any  meritorious  cause  of  action,  whatever  the  facts  may  be. 
It  is  the  intention  and  object  of  special  pleading,  to  bring  the  matters 
litigated  between  the  parties  speedily  to  some  certain  issue,  upon  which 
the  merits  may  be  adjudicated, — not  to  make  experiments  to  try  how 
imperfectly  any  particular  statement  may  be  made,  and  yet  be  capable  of 
being  sustained ;  nor  to  raise  unnecessary  questions  of  form  to  be  dis- 
cussed at  the  expense  of  parties,  when  a  trifling  amendment,  suggested 
by  the  court,  would  leave  no  ground  of  objection. 

Rule  discharged. 


McDonald  v.  Cameron. 

A  party  arresting  another,  while  engaged  apparently  in  the  act  of  stealing  his 
property,  is  entitled  to  notice  of  action,  under  4  &  5  Vic.  ch.  25,  sec.  67. 

Assault  and  false  imprisonment  of  the  daughter  and  servant  of  the 
plaintiff.  The  defendant  pleaded  first,  the  general  issue,  by  "statute"  ; 
secondly,  that  the  daughter  mentioned  was  not  the  servant  ;  thirdly,  that 
he  found  the  daughter  of  the  plaintiff  stealing  gooseberries  in  his  garden, 
and  that  he,  being  the  owner,  and  seeing  her  in  the  act  of  stealing  the 
fruit,  took  her  in  custody,  as  authorized  by  the  statute,  and  within  a 
reasonable  time,  to  wit,  within,  &c.,  and  as  soon  as  he  could  bring  her 
before  the  nearest  justice  of  the  peace,  and  gave  her  in  charge  to  a  con- 
stable, who  took  her  before  the  justice  by  whom  she  was  examined  upon  the 
charge,  &c. ;  fourthly,  that  he  found  the  daughter  of  the  plaintiff  stealing 
gooseberries  growing  in  his  garden,  and  immediately  apprehended  her,  and 
while  she  was  in  his  custody,  in  order  to  her  being  taken  before  the  next  ma- 
gistrate, to  be  examined  and  dealt  with  according  to  law,  she  requested  him 
to  release  and  discharge  her,  which  he  forthwith  did.  The  plaintiff  took 
issue  on  the  first  and  second  pleas,  and  replied  to  the  third  and  fourth 
pleas  denying  that  his  daughter  stole  the  defendant's  fruit  in  manner  and 
form,  &c.  At  the  trial  it  was  objected  that  no  notice  of  action  had  been 
served,  and  it  was  contended  that  the  plaintiff  was  clearly  entitled  to 
notice  under  the  provincial  statute  4  &  5  Vic.  ch.  25.  The  cause  was 
tried  before  the  Chief  Justice,  who  held  that  notice  was  necessary,  not- 
withstanding it  was  objected  that  the  defendant  was  acting  in  his  own 
behalf,  and  for  his  own  benefit,  not  as  a  public  officer,  nor  in  aid  of  any 
officer,  and  that,  under  such  circumstances,  he  was  not  entitled  to  notice. 
The  plaintiff  was  on  this  ground  nonsuited,  and 

K.  McKenzie  obtained  a  rule  nisi  to  set  aside  the  nonsuit,  contending 
that  as  the  defendant  was  himself  a  party  interested,  the  statute  was 
not  intended  to  apply  to  him.    Notice  of  action  was  not  to  be  given  to 
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the  party  originating  the  proceeding,  it  was  only  for  those  who  were 
obliged  to  act  when  the  law  was  once  set  in  motion. 
Henderson^  of  Kingston,  shewed  cause. 

RoBTNsoN,  C.  J. — The  case  of  Wedge  v.  Berkeley  (a),  and  the  pre- 
ceding case  of  Reed  v.  Cowmeadow  et  al,  (6)  seem  to  me  to  be  decisive 
of  the  present  case,  and  in  the  latter  case,  as  in  this,  the  exception  to  want 
of  notice  was  taken  on  the  general  issue.  The  protection  given  by  the 
statute  24  Geo.  II.  ch.  44,  on  which  that  case  turned,  is  given  in  terms 
the  same  in  effect  as  those  of  our  statute  4  &  5  Vic.  ch.  25,  sec.  67.  I 
have  referred  to  the  case  of  Timon  v.  Stubbs  et  al.,  in  our  own  court,  (c), 
which  is  very  distinguishable  from  the  present,  for  there,  the  one  of  the 
defendants,  whom  we  held,  in  accordance  with  several  adjudged  cases, 
not  to  be  entitled  to  notice,  was  merely  a  suitor  in  the  Division  Court ; 
what  he  did  was  not  in  the  exercise  of  any  extraordinary  power  given  by 
the  statute ;  he  merely  went  to  the  clerk  and  filed  his  demand.  He  set  the 
proceeding  in  motion,  and  nothing  more,  except  that  afterwards,  when  the 
goods  seized  under  his  execution  were  brought  to  be  sold,  and  a  third 
party  interfered  and  claimed  them,  the  defendant,  Stubbs,  being  the 
plaintiff  in  the  execution,  desired  the  bailiff  to  go  on  and  sell.  But  in 
doing  this,  he  was  exercising  no  power  conferred  upon  him  by  the  statute, 
neither  could  he  be  held  to  be  assisting  the  bailiff,  for  he  was  controlling 
and  directing  him.  The  statute  which  we  are  now  considering,  autho- 
rizes the  parties  injured  to  act  directly  in  their  own  case,  as  an  officer 
would  do,  by  seizing  the  party ;  and  when  the  statute  says  "  that  when 
"  an  action  shall  be  brought  against  any  person  for  anything  done  in  pursu- 
"  ance  of  the  act,  notice  of  the  action  shall  be  given  to  the  defendant,"  it 
is  clear,  that  an  act  of  this  nature,  which  would  have  been  a  trespass  if 
the  statute  had  not  expressly  authorized  it,  but  which  the  act  does 
authorize,  comes  expressly  within  the  protection. 

Rule  discharged. 


Grant  v.  Taylor  et  al. 

Where  the  defendant  moved  to  set  aside  the  plaintiff's  proceedings  in  a  cause, 
in  which  the  parties'  names  had  been  stated  in  different  ways  by  the  attornies 
on  both  sides,  in  the  affidavits  and  proceedings,  and  the  rule  for  setting  aside 
the  proceedings  was  not  intituled  in  the  true  style-of -the  cause,  the  court  al- 
lowed a  preliminary  objection  on  that  ground  to  prevail,  and  discharged  the 
rule. 

Foster  moved  to  set  aside  interlocutory  judgment  in  this  case,  and  all 
subsequent  proceedings,  because  the  judgment  was  signed  after  a  plea  in 
abatement  had  been  duly  filed  and  served;  and  on  grounds  disclosed  in 
affidavits  and  papers  filed;  or  why  the  judgment  and  assessment  of  dam- 
ages should  not  be  set  aside,  and  the  defendants  allowed  to  plead  in 
abatement,  or  to  the  merits. 

The  action  was  against  four  defendants,  viz.,  James  Taylor,  Joseph 
Tesseman,  Thomas  Hirons,  (or  Irons),  and  Francis  Pattison,  (or 
Patterson).     It  seemed  that  in  the  copies  of  process   served,  Irons 


(a)  6  Ad.  &  EIL  663.  (6)  Ibid.  661.  (c)  1  Cameron's  Rep.  347. 
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was  called  Ilirons,  and  Patterson  was  called  Pattison.  The  de- 
fendants' attorney  entered  appearance  as  for  Hirons  sued  hy  the  name 
of  Irons,  and  Patterson  sited  by  the  nnme  of  Pattison,  meaning  to 
correct  the  error  the  plaintiff  hud  fallen  into.  The  plaintiff,  however, 
when  he  declared,  adopted  this  amendment  only  in  part,  entitling  his  de- 
claration against  Hirons  sued  by  the  name  of  Irons,  but  leaving  the  name 
of  Pattison  as  it  stood  in  the  copies  of  process  served.  The  declaration 
was  served  on  the  25th  July,  and  on  the  2&th,  being  the  first  day  of 
term,  the  defendants  applied  for  time  to  plead  in  abatement,  which,  on 
hearing  the  parties,  was  granted,  allowing  six  days'  further  time,  the  affi- 
davits and  rule  being  entitled  as  against  Hirons  and  Patterson,  and  so  dif- 
fering from  the  process  and  also  from  the  declaration.  Within  the  time 
allowed,  a  plea  of  abatement  was  filed  and  served,  which,  as  well  as  the 
affidavit  verifying  it,  was  entitled  according  to  the  appearance  and  not  as 
the  declaration.  On  the  25th  August  the  plaintiff,  refusing  to  treat  this 
as  a  plea  in  the  cause,  signed  interlocutory  judgment  for  want  of  a  plea, 
entitling  the  judgment  paper  in  Grant  v.  Taylor,  Tesseman,  Hirons  and 
Patterson,  and  so  not  agreeing  with  the  declaration  or  with  the  appear- 
ance, and  then  served  notice  of  assessment,  staling  the  cause  in  the  same 
way.  The  defendant  moved  in  chambers  to  set  this  judgment  aside  for 
irregularity,  as  having  been  signed  after  plea  in  abatement  filed  and  deli- 
vered, entitling  his  affidavits  and  the  summons  according  to  his  appear- 
ance, but  not  according  to  the  declaration.  This  summons  was  discharg- 
ed. The  plaintiff's  attorney,  in  shewing  cause  against  this  summons, 
entitled  his  affidavits  as  against  Hirons  and  Patterson,  consistently  with 
the  interlocutory  judgment,  but  varying  from  his  declaration. 

Crawford  showed  cause,  and  urged  that  the  rule  should  be  discharged, 
as  the  defendants'  papers  and  affidavits  were  irregularly  entitled,  and  no 
rule  that  the  court  could  order  upon  them,  could  affect  the  interlocutory 
judgment,  as  it  would  appear  to  be  in  an  entirely  different  cause  from  that 
in  which  the  order  was  granted. 

Robinson,  C.  J. — The  defendant  has  now  moved,  entitling  the  cause 
against  Hirons  sued  by  the  name  of  Irons,  and  Pattison  sued  by  the  name  of 
Patterson ;  whereas  on  the  plaintiffs'  side  there  is  no  such  cause,  and  this 
rule  must  therefore,  be  discharged.  The  defendants'  attorney  might,  if 
he  pleased,  under  the  statute,  have  compelled  the  plaintiff  to  amend  his 
declaration,  naming  the  defendants  correctly;  but  not  having  done  so,  and 
the  plaintiff  persisting  in  the  original  style  of  the  cause,  there  are,  very 
absurdly,  two  lines  of  proceedings  in  different  causes.  Undoubtedly 
the  plaintiff  was  regular  in  signing  judgment,  and  it  is  as  clear  that  if  we 
were  to  make  the  rule  now  desired  in  the  cause  in  which  it  is  moved,  it 
would  be  inoperative  for  the  purpose  intended,  there  being  really  no  such 
cause.  The  defendant  does  not  move  in  a  cause  entitled  either  as  the 
plaintiff's  declaration  is  entitled,  nor  agreeing  with  his  own  appearance ; 
and  there  is,  in  fact,  no  such  judgment  as  he  is  moving  to  set  aside. 

Rule  discharged. 
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BowERMAN  V.  Brown. 

The  defendant  pleaded  a  set-off  of  a  judgment  recovered  in  debt  on  bond  for 
£223  155;  3c/.,  being  for  £200  debt,  one  shilling  damages,  and  £23  145.  3d 
costs.  To  this  plea  the  plaintiff  replied  nul  tiel  record,  and  on  the  production 
of  the  judgment  it  appeared  that  the  postea  was  for  the  recovery  of  the  debt, 
and  one  shilling  for  its  detention,  and  the  judgment  was  recovered  for  the 
debt,  damages,  and  costs,  and  also  £55  155.  Od.  for  damages,  assessed  on  ac- 
count of  breaches  of  the  bond:  Held  no  variance,  and  that  the  plaintiff  was 
entitled  to  judgment. 

Issue  on  a  plea  of  nul  tiel  record.  The  defendant  in  this  action 
pleaded  a  set-off  of  a  debt  due  from  the  plaintiff  upon  a  judgment,  setting 
it  out  thus :  that  the  plaintiff  was  indebted  to  hitn  in  a  large  sum  of 
money,  viz.  £223  155.  3c?.,  upon  a  certain  judgment  which  the  defendant, 
on  the  24th  January,  1845,  &c.,  recovered  against  the  plaintiff  in  the 
Court  of  Queen's  Bench,  &c.,  "in  a  certain  action  of  debt  for  £200, 
"  whereby  it  was  considered  that  the  said  defendant  should  recover  against 
"  the  plaintiff  the  said  debt  of  £200,  and  also  one  shilling  damages  for 
"  the  detention  thereof,  and  also  the  further  sum  of  £23  14.9.  3d  for  his 
"  costs  and  charges  by  him  about  his  suit,  &c.,  whereof  the  said  plaintiff 
"  was  convicted,  &c."  In  the  judgment  roll  produced,  it  appeared  that 
this  defendant  sued  the  plaintiff  Bowerman  on  a  bond  with  a  condition 
to  convey  certain  land;  the  condition  was  set  out  in  the  declaration;  the 
defendant  demurred,  and  the  plaintiff  had  judgment  on  the  demurrer, 
and  went  down  afterwards  to  assess  his  damages  upon  the  award  of  a 
proper  venire  for  that  purpose.  The  postea  was  then  entered  on  the  roll 
thus: — The  jurors  of  the  jury,  &c.,  say  upon  their  oath,  that  the  defen- 
dant was  indebted  to  the  plaintiff  in  manner  and  form  as  the  plaintiff  hath 
within  complained  against  him,  and  they  assess  the  damages  of  the  plain- 
tiff on  occasion  of  the  detaining  the  within  debt,  over  and  above  his  costs 
and  charges  by  him  about  his  suit  in  this  behalf  expended,  to  one  shilling ; 
and  for  those  costs  and  charges  to  £23  145.  3<i.,  therefore  it  is  considered 
that  the  plaintiff  do  recover  against  the  defendant  his  said  debt  and  his  dam- 
ages aforesaid^  on  occasion  of  the  detention  thereof  to  one  shilling ;  and  also 
£23  145  ^d.  for  his  costs  and  charges  hy  the  court  here  adjudged  to  the 
plaintiff,  and  with  his  assent.  It  is  also  considered  by  the  court  here  that 
the  plaintiff  have  execution  against  the  defendant  of  the  damages  aforesaid 
to  £55  155.  Od.,  by  the  said  jury  in  form  aforesaid  assessed  on  occasion 
of  the  aforesaid  breach  of  the  said  condition  of  the  said  writing  obligatory, 
according  to  the  form  of  the  statute,  &c. 

Crawford  moved  for  judgment. 

Small  shewed  cause. 

Robinson,  C.  J. — I  think  the  judgment  is  correctly  pleaded  according 
to  its  legal  effect ;  lor  the  plaintiff  in  the  action  on  the  bond  had  not 
judgment  for  the  200Z.,  and  also  for  the  55Z.  155.  damages,  but  only  for 
the  200/.,  the  one  shilling  damages  and  the  costs,  as  the  plea  alleges;  and 
the  assessing  the  damages  by  the  jury,  which,  by  error,  is  not  stated  to 
have  been  done,  as  it  should  have  been,  in  recording  the  postea,  is  merely 
to  restrain  execution  to  a  sum  within  the  200/.  If  an  action  had  been 
brought  on  the  judgment,  it  must  have  set  out  in  the  declaration  just  as 
it  has  been  in  the  defendant's  plea ;  and  how  much  was  due  upon  it, 
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would  have  been  a  qnestion  to  be  tried.  Whether  the  plea  of  set-off  i» 
quite  correct  or  not,  shewing  specially  what  is  due  upon  the  judgment, 
is  not  the  question  here  :  we  have  only  to  determine  whether  there  is 
such  a  record  of  a  judgment  as  the  defendant  has  pleaded,  and  it  is  cer- 
tain that  there  is.  The  statute  8  &  9  Will.  III.  ch.  11,  sec.  8,  while  it 
makes  ii  necessary  in  actions  upon  bonds  with  penalties  to  secure  the 
performance  of  certain  conditions,  that  breaches  should  be  suggested,  and 
damages  assessed,  yet  expressly  directs  that  the  judgment  shall  be  en- 
tered as  heretofore.  This  judgment  therefore  is  rightly  entered,  and 
rightly  set  out  in  the  terms  in  which  it  is  entered. 

Judgment  for  the  defendant  that  he  has  verified  his  record. 


Doe  DEM  Ltnde  v.  Merrttt. 

Where  the  defendant  had  gone  into  possession  of  land  under  a  demise  for 
four  rears,  which  was  void  under  the  statute  of  frauds  ;  and  before  the  expi- 
ration of  the  first  year,  the  plaintiff  told  him  that  he  should  want  the  land  in 
the  spnng  ;  and  the  defendant  agreed  to  give  it  up  then :  Held,  that  under 
these  circumstances  there  was  no  necessity  to  prove  a  formal  notice  to  quit. 

The  plaintiff  had  agreed  verbally  to  let  to  the  defendant  the  premises 
in  question  for  four  years  from  1st  April,  1844,  the  defendant  being  then 
in  possession.  In  the  autumn  of  the  same  year  (some  time  early  in  Sep- 
tember), the  plaintiff,  not  being  satisfied,  as  it  was  stated,  with  the  manner 
in  which  the  defendant  was  farming  the  place,  and  requiring  it  for  one  of 
his  sons,  went  to  the  defendant  and  told  him  "  that  he  had  come  to  see 
"  about  his  place  ;  that  his  son  wanted  a  farm,  and  he  wished  to  give 
"  him  one."  The  defendant  said,  "  it  was  all  right ;  that  he  could  let 
"  him  have  it  in  tendays  ;  but  that  he  would  rather  keep  it  till  he  had  fed 
"  out  his  coarse  fodder."  The  plaintiff  replied,  he  did  not  want  it  "  till 
"  the  sprivg on  which  the  defendant  observed  that  he  had  not  ploughed 
any  land  for  spring  crop,  and  did  not  intend  to  ;  and  that  he  had  put  in 
no  fall  wheat.  The  plaintiff  answered,  "that  all  was  right."  In  the 
following  spring  the  plaintiff  demanded  possession  :  but  the  defendant 
refused  to  go  out,  and  this  action  was  in  consequence  brought.  The  only- 
question  at  the  trial  was,  as  to  the  sufficiency  of  this  evidence  to  establish 
proof  of  a  notice  to  quit.  The  jury  found  that  the  tenancy  commenced 
on  the  1st  April. 

Hagarty  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  that  the 
notice  to  quit  was  insufficient. 
Duggan  shewed  cause. 

Robinson,  C.  J. — We  are  of  opinion  that  the  plaintiff  was  properly 
allowed  to  recover.  It  is  not  disputed  that  a  notice  to  quit  may  be 
given  verbally.  Then,  in  construing  the  acts  and  declarations  of  parties, 
we  must  keep  reason  in  view,  and  understand  by  their  words  what  they 
evidently  understood  themselves.  The  plaintiff  told  the  tenant  he  should 
want  his  farm  in  the  spring,  the  year  expiring  in  the  spring  ;  and  when 
the  defendant  answered  that  he  had  fortunately  no  crop  in  the  ground, 
and  did  not  intend  to  put  in  a  spring  crop,  and  that  it  was  all  right,  it 
would  have  been  unnecessary  and  absurd  in  the  plaintiff  to  have  made  a 
more  formal  demand,  as  if  for  the  purpose  of  compelling  what  the  other 
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assented  to,  or  of  explaining  what  he  did  not  question.  The  defendant, 
by  his  answer,  rendered  it  unnecessary  that  the  other  should  act  as  if  he 
-contemplated  a  hostile  proceeding.  By  what  took  place,  the  defendant 
clearly  understood  that  the  landlord  would  want  possession  of  his  farm  ; 
and  he  engaged  to  give  it  him  ;  and  afterwards  set  him  at  defiance. 
Doe  dem  Rodd  v,  Archer(a),  shews  that  the  court  has  respect  to  what 
must  be  supposed  to  have  been  contemplated  and  understood  by  the 
parties  in  such  cases(6).  We  might  have  found  it  difficult  to  have  deter- 
mined that  this  notice  was  sufficiently  precise,  if  the  defendant  himself 
had  not  seemed  so  well  to  understand  its  purport,  and  so  willing  to  abide 
by  it ;  and  by  that  means  he  rendered  formality  unnecessary. 

Rule  discharged. 


Garfield  v.  Simons. 

Where  after  an  arrest  set  aside  for  irregularity  in  a  District  Court,  the  plaintiff 
arrested  the  defendant  in  the  same  suit  on  an  alias  writ  under  the  statute  ; 
and  the  defendant  then  removed  the  cause  into  the  Queen's  Bench  by  habeas 
corpus,  for  the  purpose  of  setting  the  second  arrest  aside;  but  subsequently  took 
steps  in  the  cause  in  the  District  Court,  and  did  not  put  in  special  bail  in  the 
Queen's  Bench:  The  court  refused  to  set  aside  the  second  arrest,  and  ordered 
a  procedendo. 

The  plaintiff  in  this  case  had  arrested  the  defendant  in  an  action  in 
the  District  Court  of  the  Home  District,  and  the  arrest  had  been  set  aside 
■on  motion,  after  the  defendant  had  acquiesced  in  it,  by  moving  for  the 
weekly  allowance,  which,  however,  was  refused  because  he  had  neither 
denied  the  debt  on  oath,  nor  confessed  the  judgment,  as  the  statute  re- 
quired. The  reason  for  setting  aside  the  arrest  was,  that  the  person 
who  made  it  had  no  warrant  or  authority  from  the  sheriff.  The  judge 
of  the  District  Court,  who  made  the  order,  setting  aside  the  arrest, 
imposed  terms  that  the  defendant  should  enter  common  appearance^ 
and  should  bring  no  action  for  the  supposed  irregular  arrest.  This 
order  was  made  on  the  26th  August  last,  and  the  defendant  was 
discharged  on  the  29th,  and  common  bail  filed.  The  ca.  re.  on  which 
the  party  had  been  arrested  was  returnable  in  October  term;  and 
before  its  return,  and  before  that  writ  was  actually  returned,  viz.,  on 
the  30th  August,  the  plaintiff  had  the  defendant  arrested  on  an  alias 
ca.  re.  in  this  same  suit,  which  was  made  returnable  on  the  same  day  as 
the  other  had  been,  and  endorsed  with  directions  to  take  bail  to  the  action. 
The  defendant  thereupon  applied  to  the  judge  of  the  District  Court  to 
set  aside  this  second  arrest  as  illegal,  and  discharge  the  defendant,  which 
apphcation  was  refused ;  and  before  the  return  day  of  the  writ,  (i.  e., 
before  the  October  term  of  the  District  Court),  the  defendant  sued  out  a  writ 
of  habeas  corpus  cum  causa,  to  remove  the  suit  into  this  court,  and  the 
defendant  being  brought  before  Mr.  Justice  Macaulay  in  chambers,  was 
remanded  to  the  custody  of  the  sheriff  of  the  Home  District  in  this  suit, 
and  a  summons  immediately  granted  to  shew  cause  why  the  second 
arrest  should  not  be  set  aside,  on  the  grounds  of  the  defendant  having 
been  before  arrested  and  discharged  in  the  same  cause,  upon  the  terms 


(a)  14  East.  R.  245.       (6)  4  Esp.  C.  185. 
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mentioned,  and  also  for  alleged  defects  in  the  affidavit,  and  in  the  jurat, 
and  because  the  affidavit  was  illegally  sworn  before  the  judge  of  the  Home 
District  court,  as  a  commissioner  of  the  Queen's  Bench.  The  judge  in 
chambers  discharged  the  summons,  but  made  an  order  that  the  defendant 
should  be  at  hbcrty  to  put  in  special  bail,  without  prejudice  to  any  appli- 
cation which  he  might  make  to  this  court  in  term,  respecting  the  arrest. 
No  writ  of  procedendo  had  been  awarded(a). 

Mr.  Miller^  for  the  defendant,  then  moved  in  this  court  that  the  arrest 
made  in  the  District  Court,  under  the  alias  capias,  should  be  set  aside 
with  costs,  because  the  affidavit  of  debt  did  not  shew  that  the  cause  of 
action  arose  before  the  commencement  of  the  suit,  and  because  the  de- 
fendant could  not  be  legally  arrested  a  second  time  under  the  circum- 
stances stated. 

G.  Duggan.^  for  the  plaintiff,  on  shewing  cause  filed  affidavits,  stating 
that  since  the  cause  was  removed  into  this  court,  the  defendant  had  been 
proceeding  in  the  District  Court  by  filing  special  bail  there  on  the  20th 
September ;  by  obtaining  and  serving  a  summons  to  set  aside  a  declara- 
ration  filed  in  the  office  on  the  3 1  st  day  of  October,  for  error  in  the  filing 
and  service;  that  interlocutory  judgment  had  been  signed  in  the  Listrict 
Court,  on  the  4th  instant,  and  notice  of  assessment  given  ;  that,  on  the 
motion  in  the  District  Court,  against  the  second  arrest  for  irregularity, 
no  objection  was  made  to  the  affidavit  itself,  but  only  to  the  jurat  and  to 
the  person  by  whom  the  oath  was  administered. 

Robinson,  C.  J. — Of  course  the  defendant  could  not  avail  himself  upon 
this  motion  of  any  alleged  defect  in  the  affidavit  which  he  forebore  to 
object  to,  when  he  moved  in  the  first,  instance  in  the  District  Court  to 
set  aside  the  second  arrest.  It  is  unnecessary,  therefore,  to  go  into  the 
question  whether  the  affidavit  is  defective  in  not  alleging  the  note  to  be 
due  ;  for  the  defendant  must  be  taken  to  have  waived  any  such  exception 
when  he  moved  on  other  grounds,  and  did  not  object  on  that  account. 
If  upon  the  substantial  ground,  namely,  the  regularity  of  making  a  second 
arrest,  we  should  hold  that  the  judge  of  the  District  Court  decided  differ- 
ently from  what  would  have  been  determined  in  a  similar  cause  in  this 
court,  it  can  only  be  because  we  might  hold  that  the  plaintiff  had  acceded 
to  the  terms  on  which  the  first  arrest  was  set  aside,  which  were  that  the 
defendant  should  enter  a  common  appearance.  I  confess  I  do  not  see 
that  that  ought  in  reason  to  affect  the  right  of  arresting  a  second  time,  or 
to  place  the  parties  in  a  different  situation  from  that  in  which  they  would 
have  stood,  if  the  plaintiff  had  commenced  his  action  by  non-bailable 
process.,  to  which  the  defendant  had  entered  a  common  appearance ;  in 
which  case  the'  plaintiff  might  have  arrested  on  a  proper  affidavit  pending 
the  suit.  It  seems,  however,  to  have  been  considered  in  England,  that 
the  plaintiff  would  be  precluded  from  making  a  second  arrest,  when  the 
first  was  set  aside  on  this  condition.  However  this  may  be,  on  the  main 
ground,  the  judge,  I  think,  was  right;  and  the  case  of  Johnson  v.  Barrow(5), 
is  an  express  authority  in  favour  of  the  second  an-est,  when  the  first  was 
discharged,  as  this  was,  for  irregularity  in  a  matter  over  which  the  plain- 
tiff had  no  control.    Whether  the  decision  was,  or  was  not  wrong,  upon 


(a)  8  Barn.  &  Cres.  386;  6  T.  R.  760.  (6)  6  T.  R.  218, 
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the  other  ground,  that  the  other  rule  was  made  absolute  on  the  terms  of 
entering  a  common  appearance,  to  which  the  plaintiff,  it  is  said,  must  he 
considered  as  assenting,  still  it  appears  that  in  this  case,  in  which  an 
action  properly  brought  in  the  District  Court,  has  been  removed  into  this 
court,  not  for  any  good  reason  shewn,  but  simply  as  a  matter  to  which 
the  defendant  is  entitled  of  common  right,  the  parties  have  both,  not- 
withstanding the  removal,  taken  steps  in  the  court  below,  as  if  the  cause 
was  still  pending  there.  All  such  proceedings  are  void,  as  being  coram 
non  judice.  It  was  the  duty  of  the  defendant,  when  he  got  the  cause 
into  this  court,  to  enter  special  bail  here  without  delay  ;  and  his  not 
having  done  so,  and  having  proceeded  in  the  court  below,  and  allowed  the 
plaintiff  to  proceed  there  also,  without  objection,  makes  it  proper  that  we 
should  order  a  procedendo,  in  order  that  the  suit  may  proceed  there  to  a 
termination.  The  common  law  right  of  removing  causes  from  inferior 
courts  by  habeas  corpus,  is  admitted  so  generally  and  in  such  unqualified 
terms,  that  I  do  not,  at  present,  see  any  clear  ground  on  which  we  could 
say  that  the  defendant  could  not  in  this  case  remove  the  cause  into  this 
court  at  his  mere  pleasure,  and  without  laying  any  special  ground.  The 
origin  and  reasons  of  this  proceeding  are  much  canvassed  in  the  case  of 
Crosse  v,  Smith(tt).  As  we  are  clear,  that  according  to  the  practice  in 
such  cases,  this  cause  should  be  remitted  on  account  of  the  defendant 
not  having  proceeded  promptly  to  take  his  next  step  in  this  court,  we  do 
not,  at  present,  go  into  the  general  question  of  the  right  to  remove  by 
habeas  corpus,  as  a  matter  of  course.  Considering  that  the  legislature  have, 
by  special  provision,  given  a  writ  of  error  from  the  District  Court ;  and 
considering,  also,  that  the  legislature  could  never,  as  I  think,  have  intended 
that  the  defendant  should  be  able  arbitrarily  to  remove  into  this  court 
a  case  which  the  plaintiff  has  been  compelled  to  bring  in  the  inferior 
tribunal,  we  should  find  it  necessary  to  examine  the  subject  very  carefully 
before  we  give  effect  to  such  removal,  by  acting  in  a  case  removed  as  this 
case  has  been ;  and  by  insisting  that  the  practice  of  the  inferior  court 
shall  conform  to  that  of  this  court  in  similar  cases. 

Procedendo  ordered. 
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In  a  proceeding  in  prohibition,  the  plaintiff  can  only  recover  nominal  damages. 
If  he  wishes  to  recover  substantial  damages,  he  must  proceed  by  action  on  the 
case,  after  the  entry  of  judgment  quod  stet  prohibitio. 

Special  case.  In  Hilary  Term,  8th  Victoria,  a  rule  nisi,  returnable, 
and  moved  absolute  in  the  same  term,  was  granted  by  this  honourable 
court,  calling  on  the  defendants  to  shew  cause,  "  why  a  writ  of  prohibition 
*'  should  not  be  issued  from  this  honourable  court,  to  be  directed  to  the 
*'  Vice  Chancellor  of  Upper  Canada,  sitting  in  and  as  the  Court  of  Review 
"  under  the  statute  as  aforesaid,  and  also  to  the  said  William  Hamilton 
"  Merritt,  and  Thomas  Scott,  thereby  restraining  any  further  proceedings 
*'  of  any  kind  upon  an  order  made  by  the  said  Vice  Chancellor,  bearing 


(a)  12.  Mod.  646. 
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"date  the  16th  day  of  October,  1844,  upon  a  petition  presented  by 
*'  the  said  William  Hamilton  Merritt,  and  Thos.  Scott,  and  whereby  his 
"  Honor  ordered,  that  until  further  order,  no  advertisement  should  be 
*'  inserted  in  the  Gazette  or  otherwise  of  the  said  petitioners,  or  either  of 
"  them,  being  adjudged  bankrupts,  nor  any  notice  be  served  upon  any 
"person  or  otherwise,  of  the  bankruptcy  of  the  said  petitioners,  or  either 
"  of  them,  or  of  any  commission  of  bankruptcy  having  issued,  or  of  any 
"  meeting  of  creditors  under  the  same.  And  whereby  also  the  Vice 
*'  Chancellor  did  further  order,  that  the  sheriff  of  the  District  of  Niagara 
"  should  in  the  meantime  be  enjoined  not  to  seize  or  take  possession  of 
"  the  property,  or  any  part  of  the  property,  real  or  personal,  of  the  said 
"  petitioners,  or  of  either  of  them."  That  on  Monday,  the  1st  day  of 
Easter  Term  next  following,  the  said  rule  was  made  absolute  in  the  terms 
in  which  it  was  moved,  with  the  further  condition  (at  the  instance  and 
requirement  of  the  defendants)  that  the  plaintiff  should  forthwith  declare 
in  prohibition,  against  the  said  defendants,  and  should  deliver  such  decla- 
ration to  be  pleaded  thereunto  by  the  said  defendants.  That,  after  the 
said  rule  had  been  so  granted  as  last  aforesaid,  the  defendants  proceeded 
upon  the  said  order  made  by  the  said  Court  of  Review,  and  taxed  the 
costs  by  the  said  order,  ordered  to  be  paid  by  the  plaintiff  to  the  defen- 
dants, and  upon  the  4th  day  of  March  following  issued  out  of  the  Court 
of  Chancery,  directed  to  the  said  John  Mittleberger,  a  subpoena  under  the 
seal  of  the  said  court,  whereby  the  said  John  Mittleberger  was  ordered, 
that  immediately  upon  service  thereof,  he  should  pay  or  cause  to  be  paid 
to  the  defendants,  and  George  Adams  since  deceased,  or  bearer,  the  sum 
of  31Z.  15s.  5d.  costs,  by  an  order  in  the  said  Court  of  Bankruptcy,  bear- 
ing date  the  16th  day  of  October,  1844  (being  the  order  aforesaid), 
awarded  to  be  paid  by  the  said  John  Mittleberger  to  the  defendants  and 
the  said  George  Adams,  and  that  the  said  John  Mittleberger  was  not  to 
omit  so  to  do,  under  pain  of  contempt.  That  upon  the  8th  day  of  the 
said  month  of  March,  the  said  subpoena  was  served  upon  the  said  John 
Mittleberger,  and  thereupon  and  upon  the  same  day,  and  to  avoid  being 
brought  into  contempt  of  the  said  Court  of  Chancery,  and  subjected  to 
attachment  therefor,  the  said  costs  amounting  to  the  sum  of  31Z.  15s.  5d. 
as  in  the  said  subpoena  mentioned,  were  paid  by  the  said  John  Mittle- 
berger to  the  said  defendants.  That  on  the  3rd  day  of  June  following, 
in  compliance  with  the  said  rule  of  this  honourable  court,  the  plaintiff  duly 
filed  his  declaration  in  prohibition  hereinafter  set  out.  "  That  in  Easter 
"  Term,  8  th  &  9th  Victoria,  the  defendants  obtained  from  this  honourable 
"  court,  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  all  proceedings 
"  in  this  cause  in  prohibition  should  not  be  stayed,  without  costs,  the 
"  defendants  expressing  their  assent  to  the  writ  of  prohibition."  That 
the  said  rule  was  in  the  same  term,  after  argument,  discharged.  That 
the  said  declaration  in  prohibition  is  in  the  words  and  figures  following, 
that  is  to  say  :  John  Mittleberger,  who  as  well  for  our  lady  the  Queen,  as 
for  himself,  prosecuteth  by  Philip  M.Vankoughnet,  his  attorney,  coraplaineth 
of  William  Hamilton  Merritt  and  Thomas  Scott,  of  a  plea  wherefore  they 
have  proceeded  in  the  Court  of  Review,  before  the  Vice  Chancellor  of 
Upper  Canada,  sitting  in  and  as  the  Court  of  Review,  under  the  statute 
of  the  parliament  of  this  province  of  our  lady  the  Queen,  holden  at  King- 
ston in  the  Midland  District,  the  9th  day  of  December,  in  the  7th  year 
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of  her  reign,  entitled  "An  act  to  repeal  an  ordinance  of  Lower  Canada, 
"  entitled  an  ordinance  concerning  bankrupts,  and  the  administration  and 
distribution  of  their  estates  and  effects,  and  to  make  provision  for  the 
same  object  throughout  the  province  of  Canada,  after  the  Queen's  prohi- 
bition to  the  contrary  thereof  before  directed  and  delivered :  For  that, 
that  is  to  say,  whereas,  in  and  by  the  act  of  parliament  aforesaid,  it  was 
amongst  other  things  ordained  and  established  by  the  authority  of  the 
same  parliament,  that  the  Court  of  Chancery  in  and  for  that  part  of  this 
province  formerly  called  Upper  Canada,  and  the  several  Courts  of  King's 
Bench  in  and  for  the  districts  of  Quebec,  Montreal,  Three  Rivers,  and 
St.  Francis,  should  be  each  within  their  respective  jurisdictions  Courts  of 
Review,  in  cases  and  matters  of  bankruptcy,  and  might  from  time  to  time,, 
and  at  all  times  within  such  their  jurisdiction,  make  general  rules  and 
orders  for  regulating,  the  form  of  proceedings,  and  the  practice  to  be 
observed,  and  the  costs  to  be  allowed,  when  not  otherwise  provided  for  by 
the  said  act,  in  all  cases  of  bankruptcy,  and  should  also  have  full  power 
and  authority  to  entertain,  hear  and  determine,  and  make  all  necessary 
orders  in  all  appeals  from  the  several  judges  of  the  District  Courts,  and 
from  the  commissioners  of  bankrupts  in  matters  of  bankruptcy,  in  cases 
arising,  pending  or  determined  within  the  respective  jurisdictions  of  the 
said  Court  of  Chancery,  and  the  said  several  Courts  of  King's  Bench,  and 
to  allow  such  costs  of  appeals  as  to  them  should  seem  fit,  and  that  appeals 
as  aforesaid  should  respectively  lie  from  the  said  judges  and  commis- 
sioners, and  their  judgments,  adjudications  and  orders,  at  the  instance  of 
any  creditor,  or  of  the  assignees  of  any  bankrupt,  and  the  decision  of  such 
Court  of  Review  should  be  final.  And  whereas  the  said  John  Mittle- 
berger,  together  with  one  Beacher  Benham,  heretofore,  to  wit,  on  the 
24th  day  of  September  in  the  year  of  our  Lord  1844,  made  application 
under  the  said  act  of  parliament,  unto  Edward  Clarke  Campbell,  Esquire, 
Judge  of  the  District  Court  of  the  District  of  Niagara,  having  full  power 
and  jurisdiction  in  that  behalf,  for  a  summons,  according  to  the  said  act  in 
that  behalf,  to  be  directed  to  the  said  William  Hamilton  Merritt,  and 
Thomas  Scott,  then  living  and  residing  in  the  said  district  of  Niagara, 
in  order  to  summon  them  the  said  William  Hamilton  Merritt  and  Thomas 
Scott,  to  appear  before  him  the  said  judge  of  the  said  District  Court  for 
the  District  of  Niagara,  to  ascertain  in  manner  and  form  prescribed  by  the 
said  act,  whether  they  the  said  William  Hamilton  Merritt  and  Thomas 
Scott  admitted  the  demand  of  the  said  John  Mittleberger  and  Beacher 
Benham,  who  claimed  from  them  a  certain  debt,  or  any  or  what  part 
thereof,  or  whether  they  verily  believed  that  they  the  said  William 
Hamilton  Merritt  and  Thomas  Scott,  had  a  good  defence  to  the  said 
demand,  or  to  any  and  what  parts  thereof,  according  to  the  terms  and 
provisions  of  the  said  act.  And  whereas,  the  said  judge  of  the  said 
District  Court,  for  the  said  District  of  Niagara,  did  grant  to  the  said 
John  Mittleberger  the  said  summons  in  manner  and  form  prescribed  by 
the  said  act,  and  for  the  purpose  aforesaid,  and  according  to  the  provisions 
of  the  said  act,  and  thereupon  the  said  William  Hamilton  Merritt  and 
Thoma  Scott  were,  and  each  of  them  was,  duly  and  according  to  law 
summoned,  and  personally  served  with  the  said  summons,  to  appear 
before  the  said  judge  of  the  said  District  Court,  according  to  law,  and 
according  to  the  exigency  of  the  said  summons.    And  whereas  the  said 
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William  Hamilton  Merritt  and  Thomas  Scott  did  not,  nor  did  either  of 
them,  appear  before  the  said  judge  of  the  said  District  Court,  at  the  return 
of  the  said  summons,  although  the  said  John  Mittleberger  did  attend  at 
the  return  thereof  before  the  said  judge  of  the  said  District  Court,  nor 
did  they  the  said  William  Hamilton  Merritt  and  Thomas  Scott,  or  either 
of  them,  or  any  one  for  them  or  either  of  them,  make  or  offer  to  the  said 
judge  of  the  said  District  Court,  any  excuse  for  not  appearing  at  the 
return  of  the  said  summons,  according  to  the  exigency  thereof ;  yet  the 
said  William  Hamilton  Merritt  and  Thomas  Scott,  before  any  application 
was  made  to  the  said  judge  of  the  said  District  Court,  for  any  commission 
of  bankruptcy  in  respect  of  the  matters  aforesaid,  and  before  any  judg- 
ment, adjudication  or  order  had  been  made  by  the  said  judge  of  the  said 
District  Court,  in  respect  of  any  of  the  said  matters,  to  wit,  on  the  14th 
day  of  October,  in  the  year  aforesaid,  of  the  premises  not  ignorant,  but 
contriving  unduly  to  aggrieve  and  oppress  the  said  John  Mittleberger, 
against  the  due  course  of  law  of  this  province,  and  to  deprive  the  said 
John  Mittleberger  of  the  right  to  the  benefit  and  advantage  of  any  com- 
mission of  bankruptcy  to  be  issued  against  the  said  William  Hamilton 
Merritt  and  Thomas  Scott,  and  to  prevent  the  same  being  executed 
according  to  the  laws  of  this  province,  and  to  remove  the  cognizance  of 
the  matters  aforesaid  before  any  judgment,  adjudication  or  order  had 
been  pronounced  or  made  by  the  said  judge  of  the  said  District  Court,  to 
another  jurisdiction,  and  examination  in  the  Court  of  Review  before  the 
said  Vice- Chancellor,  against  her  Majesty's  royal  crown  and  dignity,  did 
present  a  petition  to  the  said  Vice- Chancellor  sitting  in  and  as  a  Court  of 
Review,  pretending  to  have  jurisdiction"  in  that  behalf,  praying  his  honor 
that  the  said  commission  of  bankruptcy  intended  to  be  issued  against  the 
said  William  Hamilton  Merritt  and  Thomas  Scott,  might,  if  and  when  the 
same  should  be  issued,  be  suspended,  and  that  in  the  meantime,  the 
advertisement  in  the  Gazette  or  otherwise,  of  any  declaration  that  might 
be  made  of  the  said  William  Hamilton  Merritt  and  Thomas  Scott,  or 
either  of  them,  being,  or  the  insertion  in  the  Gazette  or  otherwise,  or 
the  giving  to  any  person  or  otherwise,  of  any  notice  of  the  bankruptcy  of 
the  said  William  Hamilton  Merritt  and  Thomas  Scott,  or  of  either  of  them, 
or  of  such  commission  having  issued,  or  of  any  meeting  of  creditors  under 
the  same,  might  be  stayed,  and  the  sheriff  of  the  District  of  Niagara  from 
demanding  or  receiving  possession  from  the  said  William  Hamilton  Merritt 
and  Thomas  Scott,  or  either  of  them,  or  any  other  person  or  persons,  or 
from  taking  possession  of  the  property,  or  any  part  of  the  property  real  or 
personal,  of  the  said  William  Hamilton  Merritt  and  Thomas  Scott,  or 
either  of  them ;  upon  which  said  petition  before  the  said  Vice  Chancellor 
for  that  occasion,  and  to  answer  the  matter  thereof,  the  said  William 
Hamilton  Merritt  and  Thomas  Scott  caus€d,  and  most  unjustly  compelled, 
the  said  John  Mittleberger  to  appear  and  answer  thereunto  ;  and  although 
the  said  John  Mittleberger,  upon  the  hearing  of  the  said  petition,  shewed, 
pleaded  and  alleged,  the  matters  aforesaid,  and  shewed  and  proved  to  the 
Conrt  of  Review,  that  the  matters  of  the  said  petition  were  matters  not 
within  the  jurisdiction  of  the  said  Court  of  Review  under  the  said  act  of 
parliament,  and  that  his  honor  the  Vice-Chancellor  had  no  jurisdiction  to 
make  any  order  upon  the  said  petition  in  respect  of  the  said  matters 
therein  prayed,  and  had  no  jurisdiction  to  entertain  any  of  the  said  mat- 
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ters,  except  upon  and  by  way  of  appeal  from  some  judgment,  adjudication 
or  order  first  to  be  pronounced  or  made  by  the  said  judge  of  the  said 
District  Court,  sitting  in  bankruptcy  in  respect  thereof,  yet  the  said  Vice- 
Chancellor,  sitting  in  and  as  the  said  Court  of  Review,  utterly  refused  to 
admit  the  said  plea,  allegations  and  proofs ;  and  afterwards,  in  the  said 
Court  of  Review,  in  form  aforesaid,  the  said  William  Hamilton  Merritt 
and  Thomas  Scott,  to  obtain  a  definitive  order  of  the  said  Court  of  Review, 
with  all  their  power,  yet  endeavour,  and  daily  threaten,  and  although  the 
writ  of  our  lady  the  Queen  of  prohibition  to  the  aforesaid  Vice-Chan- 
cellor,  on  the  15  th  day  of  October  in  the  year  aforesaid,  at  Toronto  in 
the  Home  District  aforesaid,  to  the  contrary  thereof,  was  directed  and 
delivered,  yet  the  said  William  Hamilton  Merritt  and  Thomas  Scott,  the 
petition  aforesaid,  after  the  Queen's  Majesty's  royal  prohibition  first  to 
the  contrary  thereof  in  form  aforesaid  directed  and  delivered,  that  is  to 
say,  on  the  16th  day  of  October  in  the  year  aforesaid,  at  Toronto  in  the 
Home  District  aforesaid,  prosecuted,  and  in  and  upon  the  said  petition 
aforesaid  proceeded;  and  the  said  Vice-Chancellor  did  thereupon  make  an 
order,  bearing  date  the  1  6th  day  of  October  in  the  year  aforesaid,  and  thereby 
ordered,  that  until  further  order  of  the  said  court,  no  advertisement  should 
be  inserted  in  the  Gazette  or  otherwise,  of  the  said  William  Hamilton 
Merritt  and  Thomas  Scott,  or  either  of  them,  having  been  adjudged  bank- 
rupts, nor  any  notice  be  served  upon  any  person  of  the  bankruptcy  of  the 
said  William  Hamilton  Merritt  and  Thomas  Scott,  or  either  of  them,  or  of 
any  commission  of  bankruptcy  having  issued,  or  of  any  meeting  of  creditors 
under  the  same,  and  did  further  order,  that  the  said  sheriff  of  the  district  of 
Niagara  should,  in  the  mean  time,  be  enjoined  not  to  seize  or  take  pos- 
session of  the  property,  or  any  part  of  the  property,  real  or  personal,  of 
the  said  William  Hamilton  Merritt,  and  Thomas  Scott  ^  or  either  of  them, 
the  said  writ  of  our  lady  the  Queen  of  prohibition  to  the  aforesaid  Vice- 
Chancellor  first  to  the  contrary  thereof  in  form  aforesaid  directed  and 
delivered  in  any  thing  notwithstanding,  in  contempt  of  our  said  lady  the 
Queen,  and  to  the  damage,  prejudice,  impoverishing,  and  grievous  molest- 
ing of  him,  the  said  John  Mittleberger,  and  contrary  to  the  form  and  effect 
of  the  act  of  parliament  aforesaid,  whereupon  the  said  John  Mittleberger 
saith  that  he  is  injured,  and  hath  sustained  damage  of  one  hundred  pounds, 
and  thereof  as  well  for  our  said  lady  the  Queen  as  for  himself,  he  bringeth 
his  suit,  &c.  That  to  the  said  declaration,  the  defendants  have  filed  a 
general  demurrer,  on  which  issue  has  been  joined.  The  questions  for  the 
opinion  of  the  court  are,  whether  upon  the  facts,  and  under  the  pleading 
above  set  forth,  the  plaintiff  is  entitled  to  more  than  nominal  damages ; 
and  if  he  be  entitled  to  more  than  nominal  damages,  then  whether  had  a 
jury  awarded  as  damages,  the  sum  of  31Z.  15^.  5d.  costs,  stated  above 
to  have  been  paid  by  the  said  John  Mittleberger  to  the  defendants,  such 
damage  would  have  been  considered  to  be  properly  allovt^able  against  the 
defendants.  And  if  such  costs  would,  when  so  awarded,  be  considered 
by  the  court  as  proper  to  be  allowed  in  damages  against  the  defendants, 
then  the  plaintiff  is  to  be  entitled,  upon  the  said  declaration,  to  the  said 
sum  of  3H.  15.9.  5  c?.,  as  his  damages  ;  for  which  sum  with  costs  the  de- 
fendants hereby  agree  that  judgment  shall  be  entered  against  them  by 
confession  immediately  after  the  decision  of  this  case,  or  otherwise,  as  the 
court  may  think  fit.    But  if  the  court  shall  be  of  opinion  that  the  plaintiff 

Sh  VOL.  TI. 


418  SITTINGS  AFTER  MICHAELMAS  TERM,  9  VIC. 

is  entitled  to  no  more  than  nominal  damages,  upon  the  said  declaration, 
then  the  plaintiff  is  to  recover  upon  the  said  declaration  only  one  shilling 
damages,  for  which  sum,  with  costs,  the  defendants  hereby  agree  to  allow 
judgment  to  be  entered  against  them  by  confession,  immediately  after  the 
decision  of  this  case,  or  otherwise,  as  the  court  may  think  fit. 

RoKiNSON,  C.  J. — The  question  as  to  the  right  to  the  prohibition  must 
be  understood  to  be  waived  in  this  statement  of  the  case,  because,  other- 
wise, as  there  is  no  issue  in  fact,  the  parties  would  not  be  in  a  situation 
to  assess  their  damages  till  the  demurrer  to  the  declaration  should  be 
determined.    We  are  asked,  then,  whether,  admitting  the  plaintiff  in 
prohibition  to  be  entitled  to  judgment  on  the  demurrer,  he  could  assess 
more  than  nominal  damages  ?    The  case  of  Pewtress  v.  Harvey  et  al.(a), 
is  in  point  to  shew  that  the  plaintiff  can  recover  no  damages,  that  is,  no 
substantial  damages,  unless  the  defendant  has  proceeded  after  a  writ  of 
prohibition  issued  ;  because,  otherwise,  there  can  have  been  no  contempt. 
The  difference  between  that  case  and  the  present  is,  that  there  the  de- 
fendant had  taken  no  steps  in  the  cause  in  which  the  prohibition  was 
moved,  after  the  plaintiff  was  directed  to  declare  ;  he  had  done  nothing 
after  that  time  when  the  writ  in  the  action  of  prohibition  would,  by  the 
fiction  of  law,  be  stated  and  supposed  to  have  been  issued.    In  the  case 
before  us,  the  complaint  is,  that  the  defendant  did  proceed  and  take  com- 
pulsory steps  in  the  Court  of  Review,  after  the  court  had,  at  the  defen- 
dant's instance,  put  the  plaintiff  to  declare.  The  question  is,  whether  that 
difference  of  circumstances  can  be  held  by  us  to  make  a  substantial 
difference  as  to  the  damages  which  the  plaintiff  in  prohibition  could  have 
legally  recovered,  if  his  suit  had  been  resisted.    When  the  defendant, 
after  the  plaintiff  had,  at  his  instance,  been  put  to  declare,  had  signified 
his  readiness  to  submit  to  the  prohibition,  he  claimed  that  thereupon  as 
a  matter  of  right,  we  should  interpose  and  stay  proceedings  upon  his 
paying  the  costs  in  the  suit  upon  the  prohibition,  grounding  his  motion 
on  the  case  of  Gegge  v.  Jones(6).    The  plaintiff,  on  hjs  side,  objected 
that,  as  he  had  been  put  to  act,  and  had  sustained  damages  by  proceed- 
ings taken  in  the  Court  of  Review,  after  our  rule  had  been  issued,  he  was 
in  justice  entitled  to  have  that  injury  made  good  to  him,  before  the  court 
could  interrupt  his  proceedings  at  the  prayer  of  the  defendant ;  otherwise 
he  would  be  injured  by  an  indulgence  granted  to  the  defendant  in  putting 
the  plaintiff  to  declare,  merely  in  order  that  he  (the  defendant)  might  have 
every  opportunity  of  contesting  the  prohibition,  though  the  court  were 
clear  that  they  ought  to  grant  it.    If  we  had  awarded  the  writ  peremp- 
torily, which,  so  far  as  our  opinion  went,  we  were  prepared  to  do,  then 
the  defendant's  proceedings  afterwards  would  have  been  a  clear  contempt. 
The  view  which  we  took  of  the  matter  as  it  then  stood  is  stated  in  our 
judgment  on  the  motion  to  stay  proceedings(c).    We  declined  to  interpose 
summarily,  unless  the  defendant  would  do  what  was  equitable,  by  indem- 
nifying the  plaintiff  against  the  cost  of  proceedings  taken  after  the  pro- 
hibition moved,  in  which  he  has  now  acquiesced,  considering  that  he 
ought  to  regard  it  as  having  been  then  awarded.    But  though  we  forbore 
to  stop  the  plaintiff's  suit,  we  intimated  clearly  that  it  was  for  him  to 
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consider  whether  by  proceeding  in  it  he  could  recover  substantial  damages, 
-as  for  a  contempt  of  a  writ  which  had,  in  truth,  not  issued  ;  or  whether, 
if  he  went  for  such  damages,  he  would  not  be  liable  to  be  met  in  this 
action  hy  a  plea  traversing  any  proceedings  being  taken  after  the  issuing 
of  a  writ,  or  rather,  traversing  the  issuing  of  any  writ.  I  was  then  under 
the  impression  that  the  plaintiff  might  probably  find  that  he  must  adopt 
another  description  of  remedy,  in  order  to  recover  substantial  damages; 
because  it  is  in  some  books  stated,  that  it  is  only  when  the  plaintiff  seeks 
merely  to  establish  his  right  to  the  prohibition  that  the  court  will  hold 
the  defendant  precluded  from  traversing  the  fictitious  statement  of  a  writ 
having  actually  issued,  and  of  proceedings  having  been  carried  on  in  con- 
tempt of  it«  From  his  persisting  in  this  action,  the  plaintiff  seems  to 
have  satisfied  himself  that  he  can  recover  in  it  substantial  damages ;  and 
the  resolution  which  we  came  to,  when  we  declined  to  stay  proceedings, 
was  not  to  impede  him  in  that  object,  if  he  thought  he  could  sustain 
himself.  Having  now  considered  the  very  clear  exposition  of  the  law  on 
this  subject  in  Sergeant  Williams'  note  to  1st  Saunders,  136;  in  Buller's 
N.  P.  219  ;  in  Selwyn's  Practice  ;  and  in  Bacon's  Abridgment,  Prohibi- 
tion, E.  &  M.,  and  in  many  other  books,  we  think  we  cannot  hold  other- 
wise than  that  the  issue  in  a  declaration  in  prohibition  is  merely  to  inform 
the  conscience  of  the  court  whether  the  prohibition  should  really  go,  and 
that  the  jury  cannot  properly  give  more  than  one  shilling  damages ;  but 
that  after  the  plaintiff  has  judgment,  quod  stet  prohibitio,  he  may  then 
bring  his  action  upon  the  case,  and  recover  the  damages  he  has  sus- 
tained(a).  There  seems  to  be  a  difficulty  upon  the  case  stated  in  this 
respect,  that  the  defendant  by  demurring,  has  admitted  the  facts  averred, 
and  consequently  has  admitted  the  contempt  of  the  writ,  which  could  legally 
have  issued  at  the  time  when  it  is  stated,  and  is  by  the  pleadings  admitted 
to  have  issued.  But,  on  consideration,  as  the  defendant  could  not  traverse 
the  issuing  of  the  writ,  the  demurrer  is  immaterial. 

As  the  parties  merely  want  to  know  what  direction  it  would  have  been 
proper  to  have  given  to  a  jury,  in  case  they  had  gone  down  to  assess 
damages,  we  now  give  our  opinions,  that  in  this  suit  nominal  damages  and 
costs  are  all  that  the  plaintiff  can  recover. 

Judgment  accordingly. 


GiLMORE  V.  Edmunds. 

In  assumpsit  by  the  payee  against  the  maker  of  a  promissory  note,  the  defendant 
pleaded  that  the  note  was  made  for  the  accommodation  of  the  plaintiff,  and 
without  consideration  ;  the  plaintiff  replied,  that  there  was  a  good  considera- 
tion, to  wit,  the  amount  of  the  note,  without  traversing  that  it  was  made  for 
the  plaintiff's  accommodation  ;  and  the  replication  was  held  bad  on  special 
demurrer. 

Assumpsit  by  payee  against  the  maker  of  a  promissory  note.  The  de- 
fendant pleaded  that  he  made  the  promissory  note  in  the  count  mentioned, 
for  the  accommodation  of  the  plaintiff ;  and  that  there  was  not  at  any  time 
any  value  or  consideration  for  the  defendant's  making  the  said  note,  or  for 
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the  payment  of  the  amount  thereof,  or  of  any  part  thereof ;  and  the  plain- 
tiff held,  and  still  holds  the  same  without  value  or  consideration  ;  and  this 
he  is  ready  to  verify,  &c.  The  plaintiff  replied,  that  there  was  a  good 
and  sufficient  consideration,  to  wit,  to  the  amount  of  the  said  promissory 
note  in  the  said  second  count  mentioned,  for  the  making  and  payment  by  the 
defendant  of  the  said  promissory  note  ;  and  this  the  plaintiff  prays  may  be 
enquired  of  by  the  country,  &c.  To  this  replication  the  defendant  de- 
murred, assigning  for  causes  thereto,  that  is  to  say,  that  the  said  replica- 
tion neither  confesses  nor  avoids,  nor  traverses  the  principal  allegation 
contained  in  the  said  plea,  namely,  that  the  defendant  made  the  promis- 
sory note  in  the  second  count  mentioned,  for  the  accommodation  of  the 
plaintiff :  and  also,  that  said  replication  traverses  an  immaterial  allegation 
in  said  plea.  Also  for  that  the  replication  is  not  sufficiently  certain,  and  is 
vague  and  insufficient  in  this,  to  wit,  that  it  is  merely  alleged  therein  that 
there  was  a  good  and  sufficient  consideration  for  the  making  the  said 
note ;  and  it  is  not  shewn  what  the  consideration  was,  or  for  what  purpose 
the  note  was  given  ;  and  also,  that  the  said  replication  is  an  argumentative 
denial  of  the  allegation  in  the  plea  that  the  defendant  made  the  said  note 
for  the  accommodation  of  the  plaintiff. 

G.  Duggan,  Jun.,  for  the  plaintiff. 

H.  Eccles  for  defendant. 

Robinson,  C.  J. — The  cases  of  Prescott  v.  Levi,  Easton  v.  Pratchett, 
and  Stoughton  v.  Lord  Kilmorey,  which  are  reported  in  3rd  Dowling, 
P.  C,  shew  that  this  point  has  received  a  good  deal  of  consideration,  and 
that  there  has  been  some  fluctuation  in  opinion  upon  it.  By  the  last  of 
the  cases,  however,  and  several  more  recent(a),  it  is  at  length  settled,  that 
it  will  not  be  sufficient  for  the  defendant  to  plead  in  general  terms,  and 
negatively  merely,  that  there  was  no  good  consideration  for  the  note  made 
by  him  ;  but  he  must  plead  something  affirmatively,  shewing  on  what 
account,  or  in  what  manner  it  was  made.  The  defendant  in  this  case 
has  done  so  :  he  says  he  made  the  note  for  the  accommodation  of  the 
plaintiff,  and  without  receiving  any  consideration  for  it.  Then,  if  the 
necessity  is  thrown  upon  the  defendant  of  pleading  something  affirmatively, 
to  shew  whence  and  how  the  want  of  consideration  arises,  it  must  foUow 
that  the  plaintiff  cannot  wholly  give  the  go-by  to  such  a  defence  when  it 
is  pleaded,  and  content  himself  with  simply  denying  in  general  terms  what 
the  defendant  is  not  permitted  to  assert  alone  in  general  terms,  namely, 
that  the  note  was  made  without  good  consideration.  The  replication  is 
bad,  because  it  is  only  an  argumentative  denial  of  the  new  matter  which 
the  defendant  has  pleaded,  and  which  it  was  necessary  he  should  plead,  if 
he  desires  to  make  out  a  defence  of  this  description. 

Mac  AULA  Y,  J. — The  replication  is  bad,  for  not  traversing  the  whole 
allegation  of  want  of  consideration  and  the  ground  thereof.  The  defen- 
dant is  obliged  to  allege  affirmatively  the  circumstances,  terms  or  purposes, 
for  which  the  instrument  was  given,  as  well  as  that  there  was  no  conside- 
ration ;  and  they  form  a  material  part  of  a  compound  proposition,  excusing 
payment  of  the  note  on  account  of  the  absence  of  consideration.  The 
replication  either  admits  that  the  note  was  made  for  the  plaintiff's  accom- 
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modation,  or  only  argumentatively  denies  it.  Upon  issue  joined,  a  verdict 
for  the  plaintiff  that  there  was  consideration,  would  be  sufficient  to  entitle 
him  to  recover ;  but  if  found  for  the  defendant  upon  that  point,  the  pur- 
pose for  which  the  note  was  given  would  not  be  determined  ;  and  if  it 
were  held  to  be  admitted,  there  would  be  an  obvious  inconsistency  ou 
the  record.  The  replication  is,  at  all  events,  bad,  as  being  only  an  argu- 
mentative denial;  and  in  this  respect  it  resembles  Hawkshaw  v.  Rawlings(a). 
Jones,  J.,  concurred. 

McLean,  J. — The  replication  does  not  answer  the  plea  except  by 
alleging  that  there  was  a  good  consideration  for  the  making  of  the  note ; 
this  might  be  the  case,  and  the  allegation  that  it  was  made  for  the  plain- 
tiff's accommodation,  still  be  perfectly  true ;  and  if  made  for  the  plain- 
tiff's accommodation,  whatever  the  consideration  may  have  been  on  which 
the  note  was  given,  the  plaintiff  cannot  collect  the  amount  from  the  de- 
fendant. The  plaintiff  should  have  replied  in  the  words  of  the  plea, 
denying  the  accommodation  and  want  of  consideration,  and  tendering  an 
issue  on  the  fact.  The  replication  appears  to  me  to  be  bad,  as  not  being 
a  full  answer  to  the  plea,  which  it  professes  to  answer. 

Judgment  for  defendant. 


Ross  V.  Merritt. 

The  plaintiff  declared  in  trespass,  in  the  first  count  complaining  of  breaking  and 
entering  his  close,  and  debauching  his  daughter,  and  in  the  second  count,  for 
the  debauching  his  daughter  only,  and  the  defendant  pleaded  to  each  count  as 
to  all  but  the  force  and  arms,  &c.,  the  leave  and  license  of  the  daughter,  the 
pleas  were  held  bad  on  demurrer. 

The  plaintiff  declared  in  trespass,  alleging  in  the  first  count  a  breaking 
and  entering  his  close,  and  debauching  his  daughter ;  and  in  the  second, 
a  debauching  of  the  daughter  only.  The  defendant  pleaded  to  each  of 
these  counts,  except  as  to  the  force  and  arms,  &c.,  the  leave  and  license 
of  the  daughter ;  and  the  plaintiff  demurred  specially,  on  the  ground  that 
the  pleas  afforded  no  answer  to  the  declaration.    Joinder  in  demurrer. 

J.  Hillyard  Cameron^  for  the  plaintiff. 

Ross^  for  the  defendant. 

Robinson,  C.  J. — To  two  counts  charging  the  defendant  with  trespass 
to  the  plaintiff's  close,  and  debauching  his  daughter  and  servant,  the 
defendant  pleads  as  to  each  (except  as  to  the  breaking  the  close  and  what- 
ever is  against  the  peace)  that  he  committed  the  trespasses  by  the  leave 
and  license  of  the  daughter.  The  defendant  has  cited  no  authority  in 
support  of  his  pleas.  If  the  debauching  the  plaintiff's  servant  is  an  injury 
to  the  plaintiff,  the  servant  cannot  give  license  to  the  defendant  to  commit 
that  injury.  If  this  defence  could  be  sustained,  there  could  be  no  action 
for  seduction,  for  when  the  connection  was  against  the  will  of  the  female, 
it  would  be  felonious.  In  cases  of  actions  for  enticing  and  harboring  the 
servant  of  another,  it  might  as  well  be  pleaded,  as  it  always  could  in  such 
cases,  that  the  injury  was  committed  by  the  leave  of  the  servant. 

Judgment  for  the  plaintiff. 


(a)  1  Strange,  24« 
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Anderson  v.  Jennings. 

Where  in  assumpsit  by  the  endorsee  against  the  maker  of  a  promissory  note, 
the  defendant  pleaded  that  the  note  was  made  and  delivered  to  the  plaintiff  in 
payment  of  200  hats  and  caps  to  be  delivered  by  the  plaintiflF  to  the  defendant, 
and  averred  that  the  hats  and  caps  remained  undelivered  ;  but  did  not  aver 
that  any  request  had  been  made  for  their  delivery :  The  plea  was  held  bad 
on  demurrer. 

Assumpsit  on  a  promissory  note  by  the  endorsee  against  the  maker, 
"who  has  drawn  the  note  payable  to  his  own  order,  and  endorsed  it  to  the 
plaintiff.  The  defendant  pleaded  that  the  said  promissory  note  in  that 
count  mentioned  was  made  and  endorsed  by  the  defendant,  as  therein  also 
is  mentioned,  in  payment  of  the  price  of  divers,  to  wit,  two  hundred  fur 
caps  and  two  hundred  hats,  to  wit,  on  the  twenty-third  day  of  July,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-eight,  sold 
by  the  said  John  P.  Ashton  to  the  defendant  to  be  delivered  to  the  said 
defendant  within  a  reasonable  time  after  the  making  and  endorsing  by  the 
defendant  of  the  said  note  ;  and  the  defendant  in  fact  saith,  that  before 
the  said  promissory  note  became  due  and  payable,  to  wit,  on  the  tenth 
day  of  September,  in  the  year  last  aforesaid,  a  reasonable  time  for  the  deli- 
very of  the  said  two  hundred  fur  caps,  and  two  hundred  hats  had  elapsed ; 
yet  the  said  John  P.  Ashton  hath  not  within  the  time  last  aforesaid,  or  at 
any  time  whatever  delivered  the  said  two  hundred  fur  caps  and  two  hundred 
hats  so  sold,  and  agreed  to  be  delivered  as  aforesaid  to  the  defendant,  but 
that  they  remain  wholly  undelivered ;  and  the  consideration  upon  which 
the  said  promissory  note  was  made  and  endorsed  by  the  defendant  to  the 
said  John  P.  Ashton,  has  wholly  failed.  And  the  defendant  further  says, 
that  there  never  was  any  value  or  consideration  whatever,  for  the  making 
and  endorsing  the  said  note  by  the  defendant  except  as  aforesaid.  And 
the  defendant  further  says,  that  the  said  John  P.  Ashton,  in  fraud  of  the 
said  defendant,  after  the  said  promissory  note  became  due  and  payable,  to 
wit,  on  the  twenty-ninth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-nine,  endorsed  the  said  promissory 
note  to  the  plaintiff,  and  the  said  plaintiff  took  the  said  promissory  note 
by  endorsement  from  the  said  John  P.  Ashton,  after  it  became  due  and 
payable  as  aforesaid,  and  this  the  defendant  is  ready  to  verify,  &c.  To 
this  plea  the  plaintiff  demurred  specially  for  the  following  causes,  that  is 
to  say,  that  the  said  second  plea  is  repugnant  and  bad  in  this,  to  wit,  that 
it  professes  to  shew  a  want  or  failure  of  consideration  for  the  drawing  and 
endorsing  of  the  said  promissory  note,  and  yet  avers  that  the  said  note 
was  so  drawn  and  endorsed  in  payment  of  the  price  of  certain  hats  and 
caps  sold  by  the  plaintiff  to  the  defendant,  which,  of  itself,  admits  a  good 
and  sufficient  consideration  for  the  drawing  and  endorsing  the  said  note, 
which  the  said  plea  does  not  in  any  way  afterwards  deny,  or  properly 
shew  a  failure  of.  And  the  said  plea  is  insufficient  in  this,  that  it  does 
not  shew  by  whom  the  said  hats  and  caps,  for  the  price  and  sale  of  which 
the  defendant  avers  the  said  note  was  drawn  and  endorsed,  were  to  be 
delivered,  or  how,  or  where.  Nor  does  it  shew  that  such  delivery  was  to 
be  made  by  the  plaintiff,  or  that  such  delivery  formed  part  of  the  consi- 
deration for  the  drawing  and  endorsing  of  the  said  promissory  note,  or  that 
there  was  any  agreement  on  the  part  of  the  plaintiff  to  deliver  the  same. 
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And  the  plea  does  not  aver  or  state,  as  it  should  do,  that  the  defendant 
was  ready  and  willing  to  accept  the  said  hats  and  caps  ;  nor  does  it  aver 
any  demand  or  request  on  the  part  of  the  defendant  to  the  plaintiff  or  any 
other  person,  for  the  delivery  of  the  said  hats  and  caps ;  the  said  plea  in 
fact,  if  it  does  legally  state  any  failure  of  consideration,  clearly  omitting 
to  shew  that  the  same  would  be  a  defence  to  this  action. 

Beecher  for  plaintiff. 

G.  Duggan,  Jun.,  for  defendant. 

Robinson,  C.  J. — We  are  of  opinion  that  the  plea  is  bad,  because,  for 
all  that  is  stated  in  it,  the  plaintiff  may  have  delivered  the  greater  part  of 
the  hats,  or  all  but  one  or  two,  in  which  case  the  consideration  would  not 
have  wholly  failed,  and  the  plea  would  not  be  a  defence.  All  that  is  said 
is,  that  he  did  not  deliver  the  two  hundred  hats  and  caps,  &c.  It  is  also 
bad,  I  think,  in  not  averring  a  request,  in  order  to  hasten  the  performance,, 
and  in  not  averring  that  the  defendant  was  ready  and  willing  to  accept. 
It  is  not  even  said  that  the  plaintiff  neglected  or  refused  to  deliver  them, 
which,  in  some  cases  has  been  held,  especially  after  verdict,  to  imply  a 
request,  because,  it  is  said,  there  could  be  no  refusal,  unless  there  was  a 
request(«).  But  all  that  is  pleaded  here  is,  that  the  hats  and  caps  re- 
mained undelivered,  which  might  have  been  without  any  default  on  the 
plaintiff's  part,  as  the  defendant  might  not  have  been  ready  or  willing  to- 
accept  them. 

Judgment  for  the  plaintiff  on  demurrer.- 


Vankeuren  v.  Griffis. 

Where  in  case  for  slander,  the  words  laid  in  the  declaration  were,  "  He  (meaning 
the  plaintiff)  burnt  my  barn  ;"  "  meaning  thereby  that  the  plaintiff  had  felo- 
niously  burnt  the  barn  of  the  defendant ;"  and  the  words  proved  were — "  There 
is  the  man  that  burnt  my  barn,  if  he  was  not  guilty  of  it,  he  would  not  carry- 
pistols:"  It  was  held  that  the  words  proved  did  not  support  the  declaration^ 
and  the  court  directed  a  non-suit  to  be  entered. 

This  was  an  action  of  slander.  The  declaration  contained  three  counts. 
Plea,  general  issue.  The  injury  charged  in  the  third  count  is,  that  in 
a  discourse  which  the  defendant  had  of  and  concerning  the  plaintiff,  and 
of  and  concerning  a  certain  barn  of  the  defendant's  which  had  been  burnt, 
the  defendant,  in  the  presence  and  in  the  hearing  of  divers  persons,  falsely 
and  maliciously  said — "He  (meaning  the  plaintiff)  burnt  my  barn," 
(meaning  that  the  plaintiff  had  burnt  the  defendant's  barn  feloniously,  and 
had  been  guilty  of  the  crime  of  arson).  The  words  proved  were — 
*'  There's  the  man  that  burnt  my  barn,  if  he  was  not  guilty  of  it,  he  would 
not  carry  pistols."  Verdict  for  the  defendant  on  the  first  two  counts, 
and  for  the  plaintiff  on  third  count  with  121.  damages  ;  with  leave  to  the 
defendant  to  move  for  a  non-suit  on  objections  taken  at  the  trial. 

R.  B.  Sullivan  moved  accordingly,  or  for  a  new  trial  upon  the  evidence, 
or  upon  affidavits  filed,  or  why  judgment  should  not  be  arrested,  and  con- 
tended that  the  words  laid  being  in  the  third  person,  and  spoken  of  a 
person  absent,  and  those  proved  being  of  a  person  present,  the  variance 


(a)  2  DowL  &  Ry.  55;  1  Taunt,  572;  3  B.  &  P.  438. 
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was  material,  and  the  plaintiff  could  not  recover.  In  Walters  v.  Mace  (a), 
the  words  were  "  It  is  my  umbrella,  he  stole  it  from  my  back  door the 
words  proved  were,  "This  is  my  umbrella;"  and  the  variance  was  held 
to  be  fatal ;  and  many  other  cases  might  be  cited,  in  which,  in  actions  of 
this  description,  it  has  been  held  that  the  plaintiff  must  be  held  in  evidence 
to  prove  most  strictly  the  words  as  laid.  Day  v.  Robinson  (5),  is  also  in 
point. 

J.  Hillyord  Cameron  shewed  cause.  In  Walters  v.  Mace,  the  words 
were  spoken  of  something  that  was  not  present,  and  that  constituted  the 
variance  ;  one  of  the  judges  observing,  that  if  the  umbrella  had  been 
present  at  the  time  the  words  were  spoken,  it  would  have  made  a  difference. 
Here  the  words  were  spoken  of  a  person  who  was  present,  and  that 
presence  constitutes  the  difference  between  the  two  cases.  The  additional 
words  proved  do  not  vary  the  charge  contained  in  the  count,  and  there- 
fore cannot  vitiate  it ;  if  they  did  vary  it,  there  can  be  no  doubt  on  the 
authorities  that  the  plaintiff  could  not  recover.  The  words  spoken 
clearly  import  a  charge  of  felony,  and  the  additional  ones  about  carrying 
pistols  do  not  take  away  from  that  charge,  but  merely  shew  a  reason, 
independent  of  the  party's  belief,  why  the  charge  should  be  considered  as 
true. 

Robinson,  C.  J. — The  affidavits  tend  to  shew  that  the  evidence  given 
on  the  trial  by  one  Robert  McMuUen,  on  whose  testimony  alone  the 
verdict  on  the  third  count  could  have  proceeded,  could  not  have  been 
true.  If  the  verdict  were  clearly  sustainable  against  the  legal  exceptions, 
we  should  find  it  difficult  to  set  it  aside  on  these  affidavits.  In  regard 
to  the  legal  exceptions,  the  first  point  to  be  considered  is  whether  the 
plaintiff  ought  to  have  been  nonsuited  for  want  of  sufficiently  proving  the 
words.  The  case  of  Walters  v.  Mace  (c),  relied  upon  at  the  trial  does 
not,  in  my  judgment,  apply.  There  the  words  laid  were,  "  This  is  my 
"  umbrella,  and  he  stole  it  from  my  back  door the  words  proved  were, 
"  it  is  my  umbrella,  and  he  took  it  from  my  back  door."  It  was  proved 
at  the  trial  of  that  cause,  that  the  umbrella  was  in  another  house,  and 
not  present  with  the  parties  at  the  time  of  the  conversation.  If  it  had 
been  shewn  that  the  umbrella  was  present,  the  Chief  Justice  said,  "I 
"  should  have  thought  that  the  nonsuit  was  wrong."  As  the  fact  was, 
the  court  considered  the  variance  fatal,  because  the  words  laid  imported 
the  conversation  to  have  been  concerning  a  thing  that  was  present,  and 
the  words  in  proof  imported  the  conversation  to  have  been  concerning  a 
thing  absent.  The  case  is  a  strong  one  to  shew  the  strictness  with  which 
the  courts  hold  the  plaintiff  to  the  proof  of  the  words  charged ;  but  it 
seems  to  me,  that  this  case  does  not  come  within  the  reason  of  that 
decision,  for  here  it  was  proved  that  the  plaintiff  was  in  view  and  present 
when  the  defendant  said  of  him  "  there's  the  man  that  burnt  my  barn ;" 
and  it  is  the  same  thing  as  if  the  defendant,  pointing  to  him,  or  looking 
at  him,  said,  "  he's  the  man  that  burnt  my  barn  ;"  or,  in  other  words,  "  he" 
(that  is,  "  the  man  who  is  there"),  "burnt  my  barn."  It  cannot  be  said 
in  this  case,  that  "  he  burnt  my  barn"  imported  that  the  defendant  spoke 
of  a  person  who  was  absent ;  and  the  evidence  proved  that  he  was  not  so 
speaking ;  so  that  the  reasons  given  for  the  judgment  in  Walters  v.  Maee, 


(a)  2  B.  &  Al.  756. 


(6)  5  Ad.  &  El.  554. 


(c)  2  B.  &  Al.  756* 
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are  not  applicable,  and  it  is  reduced  to  the  question  whether  there  is  any 
material  variance  when  a  party  is  understood  to  be  speaking  of  a  person 
present,  between  saying  "  he  burnt  my  barn," — meaning  a  person  referred 
to  as  being  present ;  or,  "  there's  the  man  that  burnt  my  barn."    I  think 
there  is  no  material  difference ;  and  though  some  of  the  cases  would 
almost  seem  to  determine  that  the  exact  words  must  be  proved,  though 
not  all  of  them,  and  that  equivalent  words  will  not  do,  yet  the  current  of 
authority  does  not  sustain  that  opinion.    I  do  not,  therefore,  feel  myself 
clear  in  giving  way  to  this  objection,  though  1  have  doubt  upon  it,  for 
the  distinction  between  this  case  and  Walters  v.  Mace,  may  seem  not  an 
obvious  one  ;  and  one  of  my  learned  brothers  takes  a  view  of  this  point 
unfavourable  to  the  plaintiff.    Another  question  of  variance  arises  on  the 
omission  in  the  declaration  of  the  words  "  if  he  was  not  guilty  of  it,  he 
would  not  carry  pistols."    This,  it  is  said,  is  a  material  qualification,  be- 
cause it  shews  that  the  defendant  did  but  profess  a  suspicion  of  the 
plaintiff's  guilt  from  observing  that  he  carried  pistols,  assigning  that 
and  no  other  as  his  reason.    If  that  could  be  reasonably  said,  then  those 
words  should  have  been  stated,  and  their  omission  would  be  fatal  on  the 
ground  of  variance.    "When  a  man,  whose  barn  has  been  lately  burnt, 
having  no  preconceived  opinion  as  to  who  was  the  offender,  suddenly  sees 
a  person  in  the  vicinity  carrying  pistols  in  an  unusual  manner,  he  might 
naturally  enough  say,  "  there's  the  man  that  burnt  my  barn,  if  he  did  not 
he  would  not  carry  pistols  ;"  and  supposing  the  man  to  be  a  stranger  to 
him,  he  might  use  the  words  in  such  a  manner  as  plainly  to  convey  to 
the  by-standers  nothing  more  than  that  the  unusual  appearance  of  the 
person  with  pistols  had  suggested  the  suspicion.    In  such  a  case,  the 
expression  would  not  be  a  malicious  slander.    But,  if  the  defendant  had 
ventured  before,  in  the  presence  of  the  same,  or  of  other  persons,  to  declare 
that  the  plaintiff  was  the  guilty  person  ;  and,  on  seeing  him  with  pistols, 
had  expressed  himself  in  the  manner  he  is  here  proved  to  have  done,  it 
would  not  by  any  means  follow  that  he  would  be  understood  by  the  by- 
standers to  limit  his  charge  only  to  a  suspicion  arising  wholly  from  the 
circumstance  of  seeing  the  plaintiff  armed  ;  they  might  well  consider  that 
he  referred  to  that  circumstance  merely  as  an  additional  proof  of  the 
plaintiff's  guilt.    In  the  former  case  the  words  would  not  be  maliciously 
spoken,  and  would  not  be  actionable  ;  in  the  latter  case,  they,  of  course, 
would  be ;  but  as  the  additional  words  might  or  might  not  affect  the 
character  of  the  imputation,  according  to  the  attendant  circumstances,,  I 
think  we  cannot  say,  as  judges,  that  they  were  certainly  not  a  qualification 
of  them,  and  were,  therefore,  not  necessary  to  be  charged  as  pari;  of  the 
words  spoken  ;  and  it  is  my  opinion  that  they  ought  to  have  been  set  out 
on  the  record,  in  order  that  the  jury  might,  on  a  view  of  the  circumstances^ 
have  determined  whether  the  words,  as  they  really  were  spoken^  and  not  a 
part  of  them  only,  constituted  a  malicious  slander  or  not  ^  and,  besides, 
if  the  words  had  been  set  out  in  full,  the  defendant,  instead  of  a  simple 
denial  of  speaking  them,  might  in  evidence,  if  not  in  pleading,  have  shaped 
his  defence  differently.    As  it  is  my  opinion  that  a  non-suit  should  be 
entered,  I  forbear  considering  the  motion  to  arrest  the  judgment. 

Macaulay,  J. — The  case  is  restricted  to  the  third  count,  and  resem- 
bles the  case  of  Walters  v.  Mace,  which  has  been  cited  in  the  argument. 
There  the  words  laid  were,  "  this  is  my  umbrella,  &e.     and  those  proved 
3l  YOL.  U. 
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were,  "  it  is  my  umbrella," — words  which  were  spoken  of  the  umbrella 
when  absent,  and  not  present.  Here  it  is  the  reverse.  The  words  laid 
are,  "  he  burnt  my  barn  ;"  importing  that  the  plaintiff  was  absent.  The 
words  proved  "  there's  the  man  that  burnt  my  barn,"  import  his  presence. 
They  are  equivalent  to  saying,  "  there  is  the  mair — not  he  is  the  man — 
*'  that  burnt  my  barn."  The  one  implies  presence,  the  other  absence  ; 
the  one  is  direct,  the  other,  indirect.  The  third  count  would  also  be  bad 
in  arrest  of  judgment.  There  is  no  inducement  that  a  barn  of  the  defen- 
dant had  been  feloniously  burnt,  or  was  suspected  to  have  been  so  burnt, 
or  was  burnt  at  all ;  and  although  a  colloquium  is  laid  of  and  concerning 
the  plaintiff,  and  a  barn  of  the  defendant  that  had  been  burned,  it  is  not 
expressly  alleged;  and  the  words  are  only  laid  as  spoken  of  and  concern- 
ing the  plaintiff,  not  of  and  concerning  the  said  barn,  or  the  burning 
thereof. 

Jones,  J. — In  slander,  the  words  proved  must  correspond  with  those 
charged  in  the  declaration,  and  where  there  is  any  qualification  attached 
to  them,  they  must  be  set  out  with  such  qualification,  if  it  can  have  the 
effect  of  rebutting  the  charge  of  malice.  Here  the  words  "  if  he  were  not 
guilty,  he  would  not  carry  pistols,"  might  have  been  used  as  shewing  the 
grounds  of  the  defendant's  suspicion  ;  and  if,  in  the  opinion  of  a  jury,  the 
defendant  only  intended  to  have  it  understood,  that  he  believed  the  plain- 
tiff guilty,  from  the  fact  of  his  carrying  pistols,  and  that  was  a  circumstance 
which  would  warrant  the  suspicion,  malice  could  not  be  inferred.  Upon 
this  ground,  I  think  the  defendant  entitled  to  a  non-suit. 

"  There  is  the  man,"  and  "he  is  the  nian"  "  that  burnt  ray  barn,"  I  think 
in  effect  the  same  :  the  words  may  apply  to  an  individual  either  present 
or  absent ;  and  they  are  both  used  in  the  third  person. 

The  omission  of  the  allegation  that  the  defendant's  barn  had  been 
feloniously  burnt,  I  think,  is  not  fatal  in  arrest  of  judgment,  although  it 
would  be  bad  on  special  demurrer. 

McLean,  J.,  concurred  with  the  Chief  Justice. 

Rule  absolute  for  non-suit. 


Grant  v.  Eyre  et  al. 

Where  in  assumpsit  against  the  maker  and  endorsers  of  a  promissory  note, 
under  the  Provincial  Statute,  3  Vic.  eh.  8.,  the  plaintiff  averred  that  the  payee 
duly  endorsed  the  note  to  the  plaintiff ;  but  there  was  no  allegation  of  time  to 
the  endorsement,  nor  was  the  word  "  afterwards,"  used  as  given  in  the  form 
in  the  statute  :  The  declaration  was  held  insufficient. 

The  plaintiff  declares  in  assumpsit :  for  that  whereas  the  said  Thomas 
Eyre,  on  the  12th  day  of  February,  in  the  year  of  our  Lord  1845,  at 
Toronto,  in  the  Home  District  aforesaid,  made  his  promissory  note  in 
writing,  and  thereby  promised  to  pay  ninety  days  after  the  date  there- 
of to  John  Eastwood  and  John  Eastwood  the  younger,  by  the  name 
and  description  of  Messrs.  Eastwood  &  Co.,  or  order,  at  the  ofl&ce  of  the 
Branch  of  the  Bank  of  Montreal  at  Toronto,  the  sum  of  twenty-five 
pounds  155.,  currency,  value  received,  meaning  the  sum  of  twenty-five 
pounds,  fifteen  shillings  of  lawful  money  of  Canada,  for  value  received ; 
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and  the  said  John  Eastwood  and  John  Eastwood  the  younger,  by  the 
name  and  description  of  Eastwood  &  Co.,  duly  endorsed  the  same^  and 
delivered  the  said  note  so  endorsed  to  the  said  plaintiff,  by  reason  whereof 
the  said  Thomas  Eyre,  John  Eastwood  and  John  Eastwood  the  younger, 
became  jointly  and  severally  liable  to  pay  to  the  said  plaintiff  the  said 
sum  of  money  in  the  said  note  specified,  and  being  so  liable,  afterwards 
jointly  and  severally  promised  the  said  plaintiff  to  pay  him  the  same. 
The  defendant,  Thomas  Eyre,  demurs  specially,  because  it  is  not  averred 
that  the  said  note  in  the  first  count  mentioned,  was  ever  presented 
at  the  said  Bank  of  Montreal,  or  that  any  notice  of  the  non-payment 
thereof  was  given  to  the  defendants,  John  Eastwood  and  John  Eastwood 
the  younger :  and  for  that  it  does  not  appear  by  said  count,  on  what 
day,  or  at  what  time  the  said  Eastwood  &  Co.  endorsed  the  said  note  to 
the  plaintiff,  nor  does  the  mode  of  stating  the  endorsement  follow  the  form 
prescribed  by  the  statute  in  that  behalf ;  and  for  that  it  is  not  alleged 
in  the  said  first  count,  that  the  time  for  paying  the  said  note  had  elapsed, 
or  that  the  note  had  become  due  before  the  commencement  of  this  suit. 
The  said  plaintiff  says  that  the  said  first  count  of  the  said  declaration  is 
sufficient  in  law. 

H.  Ecdes  for  demurrer. 

Grant  and  A.  Wilson^  contra. 

Robinson,  C.  J. — As  to  the  first  objection — since  our  statute  7  Will. 
IV.  ch.  5,  a  note  need  not  be  presented  at  the  place  where  it  is  made 
payable,  nor,  to  charge  the  maker,  need  it  be  presented  to  him  at  all. 
The  second  objection  is  not  one  for  this  defendant  to  urge  :  it  is  no  defence 
for  him  as  maker,  that  notice  was  not  given  to  the  endorsers  ;  although 
under  the  statute,  the  several  parties  may  be  sued  in  a  joint  action,  yet 
each  must  succeed  or  fail  upon  any  issue  of  law  or  fact  applying  to  his 
own  case,  in  the  same  manner  as  if  he  were  separately  sued.  As  to  the 
third  objection,  the  declaration  should  have  stated  either  a  time  when 
the  endorsement  was  made,  or  should  have  said  "  afterwards,"  which  the 
statute,  3rd  Vic.  ch.  8,  would  have  made  sufficient.  There  is  no  doubt 
that  a  note  may  be  well  endorsed  before  it  is  signed  by  the  maker(a),  so 
that  it  is  not  strictly  necessary  that  the  endorsement  should,  in  point  of 
fact,  be  made  after  the  note  is  signed  by  the  maker ;  though,  in  point  of 
form,  it  is  treated  as  having  been  so  done  ;  for  not  being  a  note  until  it 
has  been  signed  by  the  maker,  it  would  be  inconsistent  to  speak  of  it  as 
such.  As  to  the  statute,  3rd  Vic.  ch.  8,  the  effect  of  it,  I  think,  is  to 
make  the  statement,  that  the  defendant  "  afterwards"  endorsed  the  note, 
sufficient.  It  relieves  the  plaintiff  from  the  necessity  of  averring  the 
endorsement  to  have  been  made  on  some  certain  day,  but  it  does  not 
make  it  necessary  that  the  plaintiff  should  use  the  word  "  afterwards,"  in 
his  declaration,  if  he  sets  out  such  a  case  as  shews  conclusively  that  the 
endorsement  was,  in  point  of  fact,  subsequent.  The  statute  only  admits 
of  this  general  mode  of  stating  the  time  of  endorsement,  it  does  not  re- 
quire it.  But  here,  the  plaintiff  has  neither  availed  himself  of  the  form 
sanctioned  by  that  statute,  nor  has  he  stated  the  endorsement  to  have 
been  made  on  any  certain  day,  as  the  general  rules  of  pleading  require 


(a)  Cbitty  on  Bills,  29,  156,  213, 
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m  regard  to  every  traversable  fact;  nor  has  he  adopted  the  form  given  in 
the  new  rules  of  court,  by  stating  that  the  defendant  "  then''  endorsed 
the  same,  namely  on  the  day  on  which  the  note  was  made.  I  have  been 
inclined,  myself,  to  hold  that  the  statute  3rd  Vic.  ch.  8,  having  relieved 
the  plaintiff  from  the  necessity  of  laying  the  endorsement  on  any  certain 
day,  and  it  being  in  fact  immaterial  whether  the  endorsement  was  made 
before  or  after  the  note  was  signed,  we  might  accept  this  mode  of  de- 
claring as  sufficient,  for  the  statute  does  not  prescribe  the  form  which  it 
contains  as  one  that  must  be,  but  as  one  that  may  be  followed.  But  my 
learned  brothers  consider  that  the  defendant  is  only  relieved  from  the 
necessity  of  naming  a  certain  day,  where  he  follows  the  form  authorised 
by  the  statute,  or  that  given  in  the  rules  of  court ;  and  for  the  sake  of 
certainty  it  will  be  better,  I  think,  so  to  hold.  Upon  this  third  objec- 
tion, therefore,  we  give  judgment  in  favour  of  the  defendant.  The  fact 
of  the  endorsement  being  necessary  to  transfer  the  right  of  action,  the 
objection  of  course  is  one  which  the  maker  of  the  note  may  take  as  well 
as  the  endorser.  The  fourth  objection  is  not,  in  our  opinion,  tenable  ; 
for  we  consider  that  it  does  appear  on  the  face  of  this  declaration,  that 
the  note  had  become  due  before  the  action  was  brought.  The  time  when 
the  note  was  made  is  averred  with  certainty,  not  under  a  videlicet,  to 
have  been  on  the  12th  February,  1845,  and  being  payable  in  90  days, 
we  see  that  it  must  have  been  due  before  August,  which  is  the  earliest 
date  in  the  record. 

Macaulay,  J. — In  my  opinion  the  declaration  is  insufficient  for  want 
either  of  an  express  averment  of  time,  or  of  the  word  "  afterwards,"  given 
in  the  form  of  declaration  in  the  statute.  In  our  forms,  the  time  of 
making  the  note  is  expressly  alleged,  and  the  time  of  the  endorsements 
on  it  indicated  by  a  reference  thereto,  by  the  use  of  the  word  "  then." 
Here  duly  is  substituted  for  then,  and  there  is  neither  an  allegation  of 
time,  nor  a  compliance  with  the  forms  given  in  the  rules  or  statute. 

Jones  J. — The  first  and  second  eauses  of  demurrer  are  applicable  only 
to  the  endorsers  of  the  note,  and  not  to  the  maker.  The  third  cause  is 
a  good  objection  to  the  declaration.  It  was  necessary  that  the  endorse- 
ment should  have  been  stated  with  the  time  ;  or,  at  all  events,  the  word 
"  afterwards,"  should  have  been  used  according  to  the  form  of  declaration 
prescribed  in  the  statute.  The  fourth  objection  cannot,  in  my  opinion, 
be  sustained.  The  date  of  the  declaration,  together  with  the  date  of  the 
note,  and  the  time  at  which  it  was  made  payable,  as  alleged  in  the  decla- 
ration, shew  that  the  time  of  payment  had  elapsed  before  the  comm.ence- 
ment  of  the  suit,  and  in  this  respect  it  is  according  to  the  form  given  in 
the  statute. 

McLean,  J. — This  action  is  brought  under  the  statutes  5  WUl.  IV. 
ch.  i,  and  3  Vic.  ch.  8,  against  the  maker  and  endorsers  of  a  promissory 
note,  and  is  maintainable  against  them  jointly  and  severally.  The  plain- 
tiff may  recover  against  the  maker,  though  he  may  fail  against  the  en- 
dorsers, or  one  of  them.  To  entitle  him  to  recover  against  the  maker, 
he  must  state  all  that  would  be  necessary  to  maintain  his  action  against 
him  alone,  as  fully  as  if  the  endorsers  were  not  concerned  in  the  suit. 
The  making  and  terms  of  the  note — the  subsequent  endorsement  by  the 
payees  and  delivery  to  the  plaintiff — the  expiration  of  the  period  of  pay- 
.ment  and  presentment,  when  necessary,  and  the  non-payment,  must  all  be 
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distinctly  stated  in  the  declaration.  Each  defendant  is  entitled  to  plead 
separately,  and  to  urge  any  defence  which  can  shew  that  the  plaintiff  is 
not  entitled  to  prevail  against  him  ;  but  no  defendant  can  be  at  liberty  to 
file  a  plea,  or  to  take  any  objection  which  is  not  strictly  a  defence  in  his 
own  particular  case — though  it  might  go  to  the  discharge  of  a  co-defen- 
dant. Thus  the  maker  cannot  be  allowed  to  plead  that  no  notice  was 
given  to  the  endorser,  that  being  matter  of  defence  which  can  only  be 
urged  by  an  endorser, — but  he  may  dispute  the  endorsement  or  the  pre- 
sentment when  such  is  necessary,  because  these  are  matters  which  go 
to  the  plaintiff's  right  of  action  against  himself  individually.  In  this  case, 
the  maker  of  the  note  has  demurred  to  plaintiff's  declaration  and  assigned 
special  causes  : — 1  st.  That  presentment  at  the  Branch  of  the  Bank  of 
Montreal  of  the  note  is  not  averred.  This  was  not  necessary — the  note, 
according  to  the  terms  of  it  as  stated  in  the  declaration,  not  being  made 
payable  there  and  not  elsewhere,  and  being  therefore  payable  generally. 
2nd.  That  no  notice  of  non-payment  is  stated  to  have  been  given  to  the 
endorsers.  It  does  not  rest  with  the  maker  to  raise  this  objection.  So 
far  as  he  is  concerned^  it  is  a  matter  which  is  wholly  immaterial,  and 
cannot  affect  the  plaintiff's  right  to  recover  against  him.  3rd.  That 
it  does  not  appear  when  the  defendants  Eastwood  endorsed  the  note  to 
the  plaintiff,  and  that  the  mode  of  stating  the  endorsement  does  not 
follow  the  form  prescribed  by  the  statute,  3  Vic.  ch.  8.  The  word 
"  afterwards,"  which  is  contained  in  the  form  in  the  statute,  is  omitted  in 
the  declaration  in  this  case  ;  and  plaintiff  alleges  merely,  after  stating  the 
making  and  terms  of  the  note,  that  the  payees  duly  endorsed  the  same, 
and  delivered,  &C:  The  time  of  the  endorsement  is  not  material,  and  as 
the  plaintiff  alleges  the  making  of  the  note  on  a  particular  day,  and  that  the 
payees  duly  endorsed  the  same,  that  is,  the  note,  that  is  sufficient ;  and  the 
omission  of  the  word  "  afterwards,"  is  not  such  as  entitles  this  objection  to 
any  weight.  4th  objection. — That  it  is  not  alleged  that  the  time  for  paying 
the  note  had  elapsed,  or  that  the  note  had  become  due  before  the  com- 
mencement of  the  suit.  The  declaration  bears  date  the  6th  day  of 
August,  1845,  and  the  note,  according  to  the  terms  of  it  as  stated  in  the 
declaration,  would  be  due  in  May  preceding ;  so  that,  judging  from  what 
appears  on  the  record,  the  suit  would  seem  to  have  been  commenced  after 
the  note  became  due.  But  as  the  issuing  of  the  writ  is  now  the  com- 
mencement of  the  suit,  and  there  is  nothing  to  shew  when  the  writ 
issued,  it  appears  to  me  that  the  declaration  ought  to  have  contained  an 
averment  that  the  period  for  payment  had  elapsed  before  the  commence- 
ment of  the  suit.  If  the  defendants  wished  to  plead  and  to  shew  that  in 
fact  the  note  had  not  become  due  at  the  time  the  writ  was  issued,  I  do 
not  see  how  they  could  plead  that  fact  in  answer  to  this  declaration, 
which  contains  no  averment  on  the  subject.  The  plea  should  in  all  cases 
be  an  answer  to  something  alleged  in  the  declaration,  and  if  not  so,  it 
would  be  demurrable.  If  the  defendants  here  had  filed  a  plea  that  the 
note  was  not  due  when  the  ca.  re.  issued,  which  ought  to  be  a  good  an- 
swer to  the  suit,  it  could  not  be  regarded  as  an  answer  to  any  part  of  the 
declaration,  and  would  be  bad  on  that  account  on  demurrer ;  and  as  they 
are  entitled  to  avail  themselves  of  that  defence,  if  it  exists,  and  they  could 
not  do  so  to  this  declaration,  the  only  mode  by  which  they  can  meet  the 
plaintiff  is  by  this  demurrer  to  his  declaration,  which  will  compel  him  to 
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set  out  in  an  amended  declaration,  a  fact  important  to  enable  him  to 
recover,  and  to  enable  defendant  to  traverse  if  the  defence  requires  it.  1 
think  the  last  ground  of  demurrer  good. 

Judgment  for  defendant(a). 


Mitchell  v.  Defbies. 

Where  in  trespass  for  assault  and  battery,  wounding  and  kicking,  and  tearing 
the  plaintiiF's  clothes,  the  defendant  justified  as  for  the  moderate  correction  of 
the  plaintiff  as  his  servant,  the  plea  was  held  bad  on  demurrer,  as  it  afforded 
no  answer  to  the  wounding,  and  tearing  the  clothes  of  the  plaintiff. 

Trespass  for  assault,  battery,  kicking  and  wounding  the  plaintiff,  and 
tearing,  spoiling  and  damaging  his  clothes.  Plea,  that  before,  and  at  the 
said  time  when,  &c.,  in  the  declaration  mentioned,  the  plaintiff  was  the 
servant  of  the  defendant,  and  then  behaved  and  conducted  himself  lazily 
and  negligently  in  and  about  his  duty,  as  such  servant  of  the  defendant  ; 
and  also  behaved  saucily  and  contumaciously  towards  the  defendant,  as 
his  the  defendant's  servant,  and  in  and  about  the  plaintiff's  business,  and 
duty  of  servant  as  aforesaid  :  whereupon  the  defendant  then  moderately 
corrected  the  plaintiff  for  his  lazy  and  negligent  conduct,  and  his  saucy 
and  contumelious  behaviour,  which  are  the  trespasses  in  the  declaration 
mentioned;  and  this  the  defendant  is  ready  to  verify,  &c.  And  the 
plaintiff  saith  that  the  third  plea  of  the  defendant  is  not  sufficient  in  law, 
and  he  shews  the  foEowing  causes  of  demurrer  thereto,  that  is  to  say  : 
That  although  the  said  plea  in  the  introductory  part  professes  to  answer 
all  the  trespasses  in  the  declaration  mentioned,  yet  it  does  not  answer,  or 
justify,  or  shew  a  sufficient  cause  for  the  bruising,  kicking  and  wounding 
of  the  plaintiff,  or  the  renting,  tearing  and  damaging  his  clothes  and  wear- 
ing apparel,  as  in  the  declaration  alleged  ;  and  also,  that  the  facts  stated 
in  said  plea  are  not  sufficient  in  law  to  warrant  the  defendant  in  using  any 
force  in  the  correction  of  the  plaintiff  as  the  servant  of  the  defendant,  nor 
is  it  stated  or  shewn  by  the  said  plea  how  or  by  what  means  the  defen- 
dant so  corrected  the  plaintiff.  And  the  defendant  says  that  the  said 
plea  is  sufficient  in  law. 

B.  Eccles  for  plaintiff. 

A.  Wilson  for  defendant. 

Robinson,  C.  J. — Independently  of  the  substantial  question  of  the 
right  of  a  master  to  beat  and  assault  his  servant  by  way  of  moderate 


(a)  The  form  of  declaration  given  in  the  statute  3  Vic.  ch.  8,  and  the  New 
Rules,  (see  Cameron's  Rules,  page  50),  is  as  follows  : 

For  that  whereas  the  said  (the  maker  of  the  note),  on  the  day  of 

 ,  at  ,  made  his  promissory  note  in  writing,  and  thereby  promised  (set- 
ting forth  the  note  in  the  usual  manner),  and  the  said  ,  (the  first,  second, 

or  other  endorsees),  afterwards  duly  endorsed  the  same,  and  the  said  ,  (the 

last  endorsee),  delivered  the  said  note  so  endorsed  to  the  said  plaintiff  (aver 
presentment,  notice,  &c.,  when  by  law  necessary  in  the  particular  case),  by 
reason  whereof  the  said  (all  the  defendants),  became  jointly  and  severally 
liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said  note  spe- 
cified, and  being  so  liable,  afterwards  jointly  and  severally  promised  the  said 
plaintiff  to  pay  him  the  same. 
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correction,  this  plea  is  certainly  bad,  as  offering  no  defence  for  the  wound- 
ing, kicking,  and  tearing  the  plaintiff's  clothes,  none  of  which  injuries  are 
within  the  scope  of  moderate  correction(a). 
Macaulay,  J.,  and  Jones,  J.,  concurred. 

McLean,  J. — As  to  the  first  ground  of  demurrer,  admitting  that  a 
master  had  a  right  to  correct  his  servant  for  neglect  or  impudence,  there 
is  no  attempt  to  justify  the  wounding,  or  tearing  the  clothes  and  wearing 
apparel ;  and  these  are  material  parts  of  the  alleged  trespass  not  answered, 
and  which  cannot  be  justified  as  any  necessary  part  of  the  moderate  cor- 
rection of  a  servant.  The  plea  is  therefore  bad  on  special  demurrer  on 
that  account.  But  it  is  also  bad  on  general  demurrer  on  the  secono 
ground  ;  a  master  not  having  by  law  a  right  to  use  force  in  the  correction 
of  any  servant  but  an  apprentice. — 1st  Blac.  428.  It  is  laid  down  that 
a  master  may,  by  law,  correct  his  apprentice  for  negligence  or  misbeha- 
viour, so  that  it  be  done  with  moderation (&),  though  if  the  master  or  his 
wife  beats  any  other  servant  of  full  age^  it  is  good  cause  of  departure  ; 
and  in  the  4th  vol.  of  Burns'  Justice,  p.  151,  it  is  stated  that  the  beating 
a  servant  of  full  age  may  be  a  good  cause  of  discharge  on  complaint,  from 
which,  and  from  other  more  modern  authorities  on  the  same  head,  it  must 
be  inferred  that  the  moderate  correction  of  a  servant  who  is  an  infant, 
may  be  justified ;  but  that  the  beating  of  a  servant  of  full  age  cannot  be 
justified,  and  will  form  a  sufficient  cause  or  excuse  for  departure,  or  for 
discharge  from  service  by  a  magistrate  on  complaint.  It  seems  but  rea- 
sonable that  this  distinction  should  prevail,  and  that  there  should  be  a 
difference  between  the  cases  of  persons  who  being  of  full  age  are  respon- 
sible for  their  own  conduct,  and  the  cases  of  infants  who  may  be  placed 
at  service  by  their  parents  or  guardians.  In  the  latter  case  it  would  seem 
absurd  to  suppose  that  that  species  of  correction  which  a  father  would 
extend  to  his  child,  should  form  a  sufficient  ground  for  an  infant  to  leave 
his  master's  service  of  his  own  accord  ;  while  in  the  case  of  persons  of  full 
age,  the  servant,  if  beaten,  is  entitled  to  act  and  judge  for  himself,  unre- 
strained by  any  controlling  authority.  In  the  plea  in  this  case,  it  is  not 
alleged  that  the  plaintiff,  at  the  time  of  his  service,  was  an  infant  ;  audi 
the  contrary  must  be  presumed,  as  he  brings  an  action  in  his  own  name, 
which  an  infant  could  not  do  except  through  his  next  friend.  The  beat- 
ing charged  would  certainly  be  a  sufficient  and  legal  excuse  for  leaving 
the  service  of  the  plaintiff ;  and  this  could  not  be  the  case  if  such  beat- 
ing could  be  justified  as  moderate  correction  for  impudent  or  negligent 
conduct.  On  both  these  grounds,  therefore,  I  think  the  defendant's  plea 
bad,  and  that  judgment  must  be  for  the  demurrer. 

Judgment  for  plaintiff. 


(a)  Bac.  Abridgt.  Master  and  Servant(w). 

(6)  Bro.  Abr.  Tit.  Labourers,  51;  Trespass,  349, 
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James  Boulton,  one,  &c.,  v.  Defries. 

Where  in  an  action  for  use  and  occupation,  the  plaintiff  proved  his  case  hy 

evidence  of  admissions  of  the  defendant,  who,  on  his  defence,  put  in  a  lease 
under  seal  from  the  plaintiff,  which  he  contended  was  for  the  same  premises; 
but  there  was  no  distinct  evidence  of  identity,  and  the  jury  found  for  the 
plaintiff  :  the  court  afterwards,  on  affidavits  shewing  that  these  were  the 
only  premises  demised  by  the  plaintiff  to  the  defendant,  made  a  rule  absolute 
for  a  new  trial  without  costs,  unless  the  plaintiff  would  elect  to  enter  his  judg- 
ment for  the  amount  of  his  verdict  only. 

This  was  an  action  for  use  and  occupation^  taken  down  for  trial  hj 
proviso,  and  tried  before  the  Honourable  Mr.  Justice  Macaulay,  at  the 
last  assizes  for  the  Home  District.  The  pleas  were  non-assumpsit,  set- 
oflT  and  payment.  The  only  witness  called  on  the  part  of  the  plaintiflT, 
was  Mr.  Eccles,  who  stated  that  the  defendant  called  upon  him  as  plain- 
tiff's agent,  a  little  more  than  a  year  ago^  and  after  the  action  was 
brought;  that  defendant  produced  a  set-off  of  21.  lis.  The  witness  said 
he  had  been  instructed  to  charge  defendant  40/.  for  two  years'  rent  of 
property,  called  "  The  Gardens,"  and  to  give  credit  for  certain  payments, 
in  all  amounting  to  291.  9s.  S^d.,  including  the  set-off  This  was  the 
sum  agreed  upon  as  defendant's  credit.  The  witness  claimed  40?.  rent. 
Defendant  said  no  agreement  as  to  the  amount  had  been  made,  but  that 
if  plaintiff  would  admit  the  set-off  of  21.  lis.,  he  would  be  willing  to 
allow  401.  for  two  years'  rent,  which  would  leave  due  the  plaintiff  10/. 
10.9.  S^d.  The  plaintiff  afterwards  consented,  but  the  defendant  pleaded 
to  the  action.  On  cross-examination,  Mr.  Eccles  said  the  defendant 
was  to  give  a  cognovit,  if  his  set-off  was  admitted,  and  that  be  received 
credit  for  all  he  claimed.  That  plaintiff  told  wjtness  there  were  some 
other  land  transactions  between  him  and  defendant,  and  that  there  had  been 
writings,  but  these  transactions  were  closed,  and  that  there  were  no  wri- 
tings in  this  matter.  He  then  proved  the  plaintiff's  signature  to  several 
exhibits,  numbered  from  1  to  4.  The  witness  said  he  knew  not  the 
premises,  but  they  were  somewhere  near  Toronto,  and  called  "  The  Gar- 
dens." This  was  the  plaintiff's  case.  For  the  defendant,  Mr.  Eccles 
had  proved — 1.  An  order  of  plaintiff  on  defendant  for  18/.,  in  favour  of 
Mr.  Bilton,  without  date.  2.  An  order  dated  2Tid  August,  1843,  of 
plaintiff  on  defendant,  in  favour  of  Mr.  Harris,  for  71.  I5s.  6d.  3.  A  paper 
stating  the  plaintiff  had  settled  with  defendant  far  rent  of  the  land  he 
rented  of  plaintiff  up  to  1st  November,  1841,  and  had  taken  his  note  for 
the  balance,  say  251.  10*.,  in  which  settlement  was  included  the  order 
from  him  in  favour  of  Mrs.  Powell,  which  defendant  was  to  take  up,  being 
]  41.  1  Os. ;  no  date.  4.  Mr.  Spragge,  the  subscribing  witness,  was  called, 
and  proved  a  sealed  indenture  of  lease  between  plaintiff  and  defendant, 
dated  1st  November,  1835  ;  where  in  consideration  of  20/.,  a  year's  rent, 
plaintiff  demised  to  defendant  the  lands  adjoining  his  lot,  on  the  King- 
ston road,  which  he  bought  of  plaintiff,  which  lands  then  contained  17 
acres,  being  part  of  lot  No.  1,  west  side  of  the  centre  road,  new  survey, 
and  lately  occupied  by  one  Wilson,  to  hold  the  said  farm  and  lands  from 
the  1st  November  instant  for  ten  years,  unless  sooner  determined  by 
notice  in  writing  from  plaintiff  three  months  before  the  end  of  any  one 
year,  in  which  case  defendant  was  to  be  paid  for  the  fence  which  may 
have  been  put  iip  by  the  valuation  of  two  persons,  one  to  be  chosen  by 
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each,  &c.  And  the  defendant  covenanted  to  put  the  premises  in  good 
fence,  and  keep  them  in  good  fence  so  long  as  he  occupied  them ;  and 
that  he  would  farm  and  cultivate  the  same  in  a  farmer-like  manner,  and 
pay  the  20^.  rent  yearly,  &c.  No  proof  of  the  identity  of  the  premises 
was  offered  beyond  the  internal  evidence  of  the  lease  itself,  and  the  other 
three  exhibits.  The  learned  judge  told  the  jury  to  find  for  the  defendant 
on  the  general  issue,  if  satisfied  that  the  lease  under  seal  was  for  the  same 
premises  in  respect  of  which  this  action  was  brought ;  if  not,  for  the 
plaintiff;  and  to  find  the  second  and  third  issues  for  the  plaintiff.  The 
jury  found  for  the  plaintiff  10/.  10s.  damages,  a  general  verdict  on  all  the 
issues.  In  his  charge  to  the  jury,  the  learned  judge  remarked,  that 
neither  party  had  given  any  specific  evidence  of  identity,  so  as  to  enable 
them  to  see  whether  the  sealed  lease  was  for  the  same  premises  spoken 
of  by  Mr.  Eccles,  and  called  "The  gardens",  and  that  the  internal 
evidence  by  no  means  shewed  it,  but  left  it  to  them  on  all  that 
was  before  them.  A  rule  nisi  for  a  new  trial  was  obtained  last  term, 
by  G.  Dvggan^  Jr.^  for  the  defendant,  and  cause  shewn  by  H.  Eccles, 
for  the  plaintiff ;  the  grounds  stated  in  the  rule  are,  that  the  verdict 
was  contrary  to  law  and  evidence,  and  for  misdirection,  and  on  affi- 
davit filed.  The  defendant's  affidavit,  sworn  6th  November,  1845,  states 
that  the  premises,  for  the  use  and  occupation  of  which  this  action  is 
brought,  were  and  are  held  by  him  under  and  by  virtue  of  the  aforesaid 
indenture  of  lease ;  that  the  land  and  premises  mentioned  therein,  are  the 
only  premises  he  occupies  or  ever  did  occcupy  from  the  plaintiff,  and  are 
the  only  premises  for  which  the  plaintiff  can  have  any  claim  for  use  and 
occupation  from  him,  &c.    The  plaintiff  filed  no  affidavit. 

Macaulay,  J.(a) — My  learned  brothers  think  I  should,  on  the  evidence, 
have  advised  the  jury  to  presume  that  the  premises  spoken  of  by  Mr. 
Eccles,  and  those  in  the  lease,  were  identical ;  but  I  confess  I  am  not  yet 
persuaded  that  the  evidence  does  on  the  face  of  it  contain  internal  proof 
of  identity,  sufficient  to  entitle  the  defendant  to  that  presumption  as  of 
course.  The  identity  might  easily  have  been  proved,  but  nothing  specific 
was  shewn  on  either  side.  Had  I  paid  more  attention  to  the  receipt, 
without  date,  of  rent  up  to  Nov.  1841,  perhaps  I  might  have  viewed  the 
evidence  more  favourably  for  the  defendant  on  the  question  of  identity ; 
but  I  did  not  advert  to  it  when  charging  the  jury ;  and  as  it  is  now  undis- 
puted that  the  premises  are  one  and  the  same,  and  the  verdict  therefore 
wrong,  I  have  no  objection  to  a  new  trial.  The  sum  is  small,  and  the 
amount  of  the  verdict  is  due,  but  its  confirmation  would  entail  on  the 
defendant  a  large  bill  of  costs ;  and  as  the  court  and  jury  were  misled  by 
the  plaintiff's  evidence,  supposing  that  he  knew  of  the  true  state  of  the 
case  when  the  trial  commenced,  and  that  is  not  denied,  I  do  not  see  that 
we  can  on  satisfactory  grounds  refuse  relief  to  the  defendant.  With 
respect  to  terms,  I  have  much  hesitation.  There  is  no  imputation  upon 
Mr.  Eccles  in  this  matter;  but  we  cannot,  I  think,  now  intend  the  identity 
of  the  premises,  and  we  must  intend  that  the  plaintiff  knowingly  misled 
the  court  and  jury,  by  producing  Mr.  Eccles  as  a  witness,  and  represent- 
ing that  the  demise  was  by  parol,  whereas  he  knew  that  it  was  under 
seal ;  and  though  Mr.  Eccles  understood  both  parties  to  assert  that  there 


(a)  The  Chief  Justice  delivered  no  judgment. 
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was  no  written  lease  or  fixed  rent,  still  the  fact  was  otherwise ;  and  we  do 
not  see  why  the  defendant  should  have  so  represented  it,  unless  it  was  to 
make  assertions  to  his  own  prejudice,  for  they  were  seemingly  made  after 
declaration  delivered.  Then,  on  the  other  hand,  it  appears  that  the 
amount  of  the  verdict  is  justly  due  the  plaintiff,  and  the  defendant  does 
not  express  surprise  at  Mr.  Eccles'  evidence,  nor  deny  the  conversation 
and  representations  that  he  stated ;  but  the  plaintiff  is  an  officer  of  the 
court,  and  not  only  so,  but  he  declares  as  having  privilege  as  an  attorney, 
and  therefore  although  his  recovery  should  shew  an  amount  within  the 
jurisdiction  of  the  Court  of  Requests,  and  quite  within  that  of  the  District 
Court,  if  that  court  has  jurisdiction  in  assumpsit  for  use  and  occupation, 
still  a  full  bill  of  Queen's  Bench  costs  will  follow  this  verdict  if  confirmed, 
though  it  would  not  in  the  case  of  an  ordinary  suitor.  This  considera- 
tion, in  connection  with  the  now  undisputed  right  of  the  defendant  to 
have  recovered  on  the  question  of  identity,  and  the  opinion  of  my  brother 
judges  that  I  should  have  rather  directed  the  jury  to  find  for  the  defen- 
dant instead  of  inclining  against  him,  induce  me  to  concur  in  a  new  trial; 
but  I  do  not  see  that  I  can  do  so  except  on  payment  of  costs,  for  I  think 
that,  on  the  evidence,  formed  a  question  for  the  jury,  which  the  defendant 
might,  I  should  suppose,  have  made  clear ;  and  the  plaintiff  recovered  on 
evidence  warranting  the  verdict  by  the  defendant's  own  expressions, 
which  he  does  not  deny  having  made.  On  the  whole,  therefore,  I  am 
myself  inclined  to  grant  a  new  trial  on  payment  of  costs,  but  my  brothers 
having  suggested  that  the  new  trial  should  be  without  costs,  unless  the 
plaintiff  accepts  the  lOl.  1  O5.  without  costs,  and  relinquishes  any  right  of 
action  in  covenant  on  the  indenture  of  lease  for  the  two  years  not 
recovered  in  this  suit ;  I  concur  in  their  suggestion,  and  the  rule  will 
therefore  be  absolute  for  a  new  trial  without  costs,  unless  the  plaintiff 
elects  to  enter  judgment  for  the  amount  of  his  verdict  only. 

Rule  accordingly. 


Small  v.  Strachan  et  al. 

Where  in  assumpsit,  the  defendant  pleaded  payment  of  money  into  court,  as  to 
part,  and  a  set-off  as  to  the  residue  in  the  usual  form,  and  the  plaintiff  replied 
to  the  first  plea,  that  the  defendants  were  indebted  in  a  greater  amount  than 
the  money  paid,  and  to  the  other  plea,  that  the  plaintiff  ivas  not  indebted  in 
manner  and  form,  omitting  the  words  "  and  is,"  both  rephcations  were  held 
bad  on  general  demurrer. 

Assumpsit  on  the  account  stated.  Plea,  as  to  £12  6s.  4c?.,  part  of  the 
cause  of  action,  payment  of  money  into  court,  and  no  damages  ultra  in 
respect  of  the  cause  of  action,  in  the  declaration;  and  as  to  £32  lOs.,  set- 
off in  the  usual  form,  that  the  plaintiff,  before  and  at  the  commencement 
of  the  suit,  was  and  still  is  indehted  to  the  defendants,  &c.  Replication, 
as  to  the  payment  of  money  into  court,  that  "  the  defendants  are  indebt- 
"  ed  to  the  plaintiff  to  a  greater  amount  than  the  said  sum  of  £12  Qs.  4d., 
"  in  respect  of  the  cause  of  action  in  the  declaration  mentioned;"  and  as  to 
the  set  off,  "  that  the  plaintiff  ivas  not  indebted  to  the  defendants  in  man- 
"  ner  and  form  as  in  their  second  plea  alleged."  To  these  replications  the 
defendant  demurred  specially,  but  in  the  argument  relied  only  on  grounds 
of  general  demurrer,  which  were  to  the  first  replication,  that  it  was  in 
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debt,  the  declaration  being  in  assumpsit,  and  also  that  it  should  have  stated 
that  the  defendants  ivere  and  are  indebted,  and  to  the  second  replication, 
that  the  plaintiff  should  have  negatived  the  words  of  the  plea,  and  aver- 
red that  he  is  not  indebted,  was  not  indebted  alone,  being  an  insufficient 
answer.    Joinder  in  demurrer. 

J.  B.  Robinson  for  demurrer.  The  defendants  do  not  rely  on  the  spe- 
cial causes  of  demurrer,  but  rest  their  objections  to  the  plaintiff's  replica- 
tion on  grounds  of  general  demurrer.  The  first  replication  is  bad,  be- 
cause it  assumes  to  answer  a  plea  in  assumpsit,  by  a  replication  in  debt, 
and  also  because  it  merely  alleges  that  the  defendants  are  indebted,  in- 
stead of  were  and  are  indebted.  The  other  replication  is  also  bad  on  the 
authority  of  the  case  of  Dendy  v.  Powell,  (/.i)  in  the  Exchequer.  In  that 
case,  a  similar  objection  was  made  to  a  plea  of  set-off,  and  was  sustained 
by  the  court ;  and  if  the  allegation  be  necessary  in  a  plea,  it  must  also  be 
required  in  the  replication.  The  plaintiff  says  only  that  he  was  not  in- 
debted to  the  defendants.  No  doubt  there  may  have  been  a  time  when 
he  was  not  indebted,  but  to  meet  this  plea,  he  should  answer  to  the 
present,  as  well  as  to  the  past,  and  not  having  done  so,  the  replication 
must  be  held  bad  on  general  demurrer. 

J.  E.  Small  for  plaintiff.  The  first  replication  may  be  looked  upon  as  if 
it  were  pleaded  in  assumpsit ;  it  is  a  mere  matter  of  form  that  is  objected 
to,  and  cannot  be  taken  advantage  of  on  general  demurrer.  The  replica- 
tion to  the  plea  of  set-off,  is  also  good.  The  defendants  say  that  the 
plaintiff  before  and  at  the  commencement  of  the  suit,  was,  and  still  is,  in- 
debted to  them ;  the  plaintiff  replies  that  he  was  not  indebted  in  manner 
and  form  as  the  defendants  have  pleaded ;  this  puts  in  issue  the  being  in- 
debted at  the  commencement  of  the  suit,  and  if  he  were  not  indebted 
then,  his  becoming  subsequently  indebted  could  be  made  no  ground  of 
set-off,  as  the  defendants  must  allege  and  prove  that  he  had  the  right  of 
set-off,  when  the  action  was  commenced. 

Macaulay,  J.  (b) — The  replication  to  the  plea  of  payment  of  money 
into  court  is  clearly  bad,  as  it  follows  the  form  in  debt,  given  in  the 
new  rules,  instead  of  that  in  assumpsit. 

The  second  replication  is  also  insufficient.  It  has  been  decided  that 
a  plea  of  set-off,  that  the  plaintiff  before  and  at  the  commencement  of 
the  suit  was  indebted,  without  saying  and  still  is,  is  insufficient — Dendy  v. 
Powell,  (c),  because  a  presently  existing  debt  must  be  shown,  as  well  as 
one  due  when  the  suit  was  brought,  for  although  due  then,  it  may  have 
been  paid  since.  So  the  replication  should  be  equally  comprehensive,  or 
the  issue  will  be  imperfect,  because  though  found  to  be  due  at  the  time 
the  action  was  brought,  it  may  have  been  paid  before  plea.  If  found  not 
due,  that  is,  if  found  in  favour  of  the  plaintiff,  it  would  be  good  as  re- 
spected him,  but  if  found  in  the  defendant's  favour,  it  would  be  bad  for 
the  same  reason  that  the  plea  would  be  bad,  if  it  omitted  to  allege  a  sub- 
sisting debt  still  due  ;  and  therefore  the  defendant  may  object  to  it  on 
demurrer.  The  cases  of  bonds  conditioned  to  pay  money  on  or  before 
a  certain  day,  may  be  mentioned  as  illustrative  of  this  position.  There 


(a)  3  M.  &  W.  442. 

(6)  The  Chief  Justice  delivered  no  judgment, 
(c)  3  M  &  W.  442. 
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the  breach  of  non-payment  on  the  day  is  good  if  found  for  the  defendant, 
but  not,  if  found  for  the  plaintiff,  as  the  debt  may  have  been  paid  before 
the  day. 

Jones,  J.  and  McLean,  J.  concurred. 

Judgment  for  defendant. 


Joseph  Graham  v.  Catherine  Elliott,  Executrix  of  George 
Elliot,  deceased. 

In  assumpsit  against  an  executrix,  she  pleaded  that  the  testator  duly  made  his 
will  in  writing,  and  appointed  the  plaintiff  and  one  G.  S.  B.  his  executors, 
and  afterwards  died  without  altering  his  will.  The  plea  w£is  held  bad  on  spe- 
cial demurrer. 

Assumpsit  against  the  defendant  as  executrix  of  George  Elliott 
deceased,  upon  the  common  counts,  laying  promises  by  the  testator  and 
also  by  the  executrix. 

The  defendant  pleaded  in  her  second  plea,  that  the  testator  duly  made 
his  will  in  writing,  and  appointed  the  plaintiff  and  one  G.  S.  Boulton 
joint  executors,  and  afterwards  died  without  altering  the  said  will,  &c. 

To  this  plea  the  plaintiff  demurs  specially,  because  the  plea  offers  an 
affirmative  traverse  against  an  affirmative  allegation,  which  is  not 
warranted  by  the  rules  of  good  pleading ;  and  that  the  plaintiff  cannot  tell 
whether  the  defendant  means  to  allege,  firstly,  that  she  is  not  executrix, 
or  secondly,  that  the  plaintiff  and  G.  S.  Boulton  and  the  defendant, 
being  executors  of  the  same  will,  that  the  plaintiff  cannot  maintain  the 
action  at  all,  or  thirdly,  that  for  the  same  reason  the  plaintiff  cannot  sue 
the  defendant ;  and  also,  because  it  is  not  shown  that  the  plaintiff  ever 
proved  the  will,  or  accepted  the  appointment  of  executor,  &c.  Joinder 
in  demurrer. 

A.  Wilson,  for  demurrer. 

Crooks,  contra. 

Robinson,  C.  J. — The  second  plea  is,  in  our  opinion,  bad  for  the 
reasons  assigned  in  the  demurrer.  It  is  uncertain  whether  the  defendant 
by  pleading  this  plea  means  to  admit  that  she  is  an  executrix  of  the  will, 
(for  she  does  not  in  terms  deny  it,  except  in  another  plea  which  we  can- 
not look  at  in  reference  to  this  demurrer),  and  to  rely  on  the  principle 
that  an  executor  caimot  sue  another  at  law ;  or,  whether  she  means  that 
the  plaintiff  and  Mr.  Boulton  are  the  only  executors,  (which  she  does  not 
assert),  in  which  case  the  plea  would  be  bad  as  being  only  an  argumen- 
tative denial  of  her  executorship ;  or,  whether  she  means  that  they  being 
also  executors  should  have  joined  in  the  action,  which,  however,  would 
be  absurd,  because  they  could  not  sue  her.  If  she  is  an  executrix  it  is 
unnecessary  to  consider  whether  the  plea  would  not  also  be  bad  for  not 
shewing  that  the  plaintiff  and  Mr.  Boulton  had  accepted  the  executor- 
ship and  not  renounced,  for  we  think  the  plea  bad  on  account  of  its 
uncertainty  and  ambiguity,  and  because  it  seems  to  be  intended  as  a 
denial  of  the  executorship  of  the  defendant,  which  it  only  denies  argu- 
mentatively  by  pleading  affirmatively  that  other  persons  are  executors, 
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without  affirming  that  they,  and  no  other  persons,  are  executors,  or  that 
they  are  the  executors,  (a) 

Judgment  for  the  plaintiff  on  demurrer. 


John  Wilson  v.  William  Rorke. 

Where  in  covenant  on  a  deed  in  fee,  for  quiet  enjoyment  against  all  claims,  the 
breach  assigned  was,  that  the  land  sold  was  not  at  the  time  of  the  bargain  and 
sale  free  from  incumbrances,  but  on  the  contrary,  15/.  was  then  due  upon  it 
for  arrears  of  rates:  The  declaration  was  held  bad  on  special  demurrer. 

Covenant  on  an  indenture  of  bargain  and  sale  conveying  certain 
premises  to  the  plaintiff  in  fee.  The  plaintiff  set  out  the  covenant,  that 
the  said  defendant,  for  himself  and  his  heirs,  did  thereby  covenant  with 
the  said  plaintiff,  his  heirs  and  assigns,  that  at  the  time  of  the  delivery 
thereof,  he  the  said  defendant  was  lawfully  and  actually  seised  of  the 
before  mentioned  premises,  as  the  true  and  sole  owner  thereof  in  fee  simple, 
and  had  good  right  and  authority  to  grant,  bargain,  sell  and  transfer  the 
same  as  aforesaid  ;  that  the  same  were  free  and  clear  of  all  incumbrances ; 
the  said  plaintiff  should  and  might  at  all  times  thereafter  quietly  possess 
and  enjoy  the  same,  and  that  the  said  defendant  and  his  heirs  and  assigns 
would  warrant  and  defend  the  same  to  the  plaintiff,  his  heirs  and  assigns, 
against  the  lawful  claims  of  all  persons  whatever ;  subject,  however,  to 
the  reservations  and  conditions  contained  in  the  original  grant  from  the 
crown,  as  by  the  said  indenture,  reference  being  thereto  had,  may  more 
fully  appear.  And  the  plaintiff  in  fact  saith,  that  the  said  hereditaments 
and  premises  in  the  said  indenture  mentioned,  and  thereby  bargained  and 
sold,  were  not  at  the  time  of  the  said  bargain  and  sale  free  from  incum- 
brance, but  on  the  contrary  thereof,  a  large  sum  of  money,  to  wit,  the 
sum  of  15/.,  was  then  in  arrear,  and  charged,  and  due  and  payable  on  the 
said  land,  for  arrears  of  rates ;  and  so  the  said  plaintiff  saith,  that  the 
defendant,  although  often  requested  so  to  do,  hath  not  kept  the  said 
covenant  so  by  him  made  as  aforesaid,  but  hath  broken  the  same,  and  to 
keep  the  same  with  the  plaintiff  hath  hitherto  wholly  neglected  and 
refused,  and  still  neglects  and  refuses,  &c.  The  defendant  demurs 
specially,  assigning  the  following  causes  of  demurrer :  firstly,  it  is  not 
shewn  in  and  by  the  said  declaration,  what  particular  rates  or  arrears  of 
rates  are,  or  at  the  time  of  the  making  the  said  supposed  indenture  in  the 
said  declaration  mentioned,  were  due  and  chargeable  on  the  said  land  and 
premises  therein  mentioned  and  described.  Secondly,  it  is  not  shewn  or 
stated  in  the  said  declaration,  for  what  length  of  time  the  said  rates 
therein  mentioned  were  in  arrear  and  unpaid,  or  chargeable  upon  the  said 
premises.  Thirdly,  it  is  not  shewn  or  stated  in  and  by  the  said  declara- 
tion, of  what  nature  or  kind,  or  under  what  authority  of  law,  the  alleged 
arrears  of  rates  then  charged  and  due  and  payable  on  the  said  land  and 
premises  were  imposed  or  authorised  to  be  imposed  or  laid  upon  the  said 
land  and  premises,  or  how  or  in  what  manner  the  said  land  and  premises 
were  liable  to  be  charged  or  incumbered  therewith.    Fourthly,  it  is  not 


(a)  Plowden  184  ;  Cro.  Car.  372;  3  T.  R.  557;  Sir  W.  Jones,  345. 
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shewn  or  stated  in  the  said  declaration,  that  the  said  plaintiff  hath  at  any 
time  since  the  date  of  the  said  supposed  indenture,  paid,  or  been  called 
upon  to  pay,  or  by  any  process  of  law  compelled  to  pay,  any  amount 
whatever  for  any  arrears  of  rates  due  and  chargeable  upon  the  said  land 
previous  to  the  date  of  the  said  indenture.  Fifthly,  it  is  not  shewn-  or 
stated  in  the  said  declaration,  that  the  said  plaintiff  did  at  any  time  notify 
or  cause  the  said  defendant  to  be  notified,  that  any  arrears  of  rates  were 
imposed  or  chargeable  upon  the  said  land  and  premises  previous  to  the 
commencement  of  the  said  suit.  Sixthly,  it  is  not  stated  or  shewn  in  and 
by  the  said  declaration,  that  the  arrears  of  rates  alleged  to  be  due  and 
payable  on  the  said  land  are  not  payable  and  reserved  under  the  reserva- 
tions and  conditions  contained  in  the  original  grant  thereof  from  the 
crown.  Seventhly,  it  is  not  stated  and  alleged  in  the  said  declaration, 
that  the  said  arrears  of  rates  therein  mentioned  to  be  paid  on  the  land,  is 
a  breach  of  any  of  the  covenants  mentioned  or  contained  in  the  said  inden- 
ture, as  it  is  not  alleged  that  the  said  arrears  of  rates  have  accrued  or 
been  imposed  upon  the  particular  premises  mentioned  and  described  in 
the  said  indenture.    Joinder  in  demurrer. 

Crawford^  for  defendant. 

A.  Wilson,  for  plaintiff. 

Robinson,  C.  J. — We  are  of  opinion  that  the  breach  is  not  sufficiently 
assigned,  and  the  defendant  is  entitled  to  judgment  on  demurrer.  The 
plaintiff  should  have  stated  what  description  of  rates,  and  by  what 
authority  imposed.  According  to  this  method  of  pleading,  if  the  incum- 
brance had  been  by  mortgage,  the  plaintiff  might  have  merely  stated  that 
it  was  incumbered  by  a  mortgage  for  a  certain  amount,  without  saying  by 
whom,  or  in  whose  favour  the  incumbrance  was  created.  We  know  judi- 
cially that  rates  may  be  chargeable  on  lands  for  various  purposes,  and 
under  different  laws,  which  vary  in  their  provisions ;  as  for  erecting  town- 
ship monuments,  building  gaols,  securing  certain  public  loans,  maintaining 
schools ;  and,  as  it  possible  the  rate  may  be  charged  illegally,  or  may 
have  been  paid,  the  defendant  should  be  told  specifically  what  rate  it  is, 
and  how  it  was  imposed.  The  plaintiff  must  be  supposed  to  know  the 
particulars  of  the  incumbrance,  or  he  would  not  have  complained  of  it. 
The  allusion  to  the  reservations  and  conditions  in  the  patent  fi-om  the 
crown,  has  clearly  no  connection  with  rates  or  assessments.  In  that 
respect,  we  think,  the  defendant's  objections  do  not  hold;  but  the  allegation 
of  the  charge  is  altogether  too  vague. 

Judgment  for  demurrer,  with  leave  to  amend. 
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Present — The  Chief  Justice, 

Mr.  Justice  Macaulat, 
Mr.  Justice  Jones, 
Mr.  Justice  McLean. 

Mr.  Justice  Hagerman  sitting  in  the  Practice  Court. 


Mittleberger  v.  The  British  America  Fire  and  Life  Insurance 

Company. 

In  an  action  on  a  marine  policy,  it  is  necessary  to  aver  that  the  loss  occurred 
during  the  continuance  of  the  policy;  and  if  the  policy  extend  only  over 
certain  waters,  and  the  vessel  is  stated  to  have  been  lost  on  a  voyage  com- 
menced from  a  certain  place,  such  place  must  be  alleged  to  be  within  the 
waters  over  which  the  policy  extended. 

When  there  is  an  express  covenant  in  a  policy  that  a  vessel  shall  be  sea-worthy 
and  well  found,  &c.  at  all  times  during  the  continuance  of  the  policy,  it  must 
be  so  expressly  averred  in  an  action  on  the  policy. 

The  plaintiff  declares  against  the  British  America  Fire  and  Life  Insu  - 
rance Company,  on  a  policy  of  insurance  under  seal,  of  which  profert  is 
made,  by  which  the  defendants,  for  a  premium  of  60/.,  insured  the  plaintiff 
in  the  sum  of  1200Z.  on  the  body,  tackle,  apparel,  boat  and  other  furni- 
ture of  and  in  the  schooner  "  Lady  Bagot,"  plying  on  the  waters  of  Lakes 
Huron^  St.  Clair^  JErie  and  Ontario^  the  Bay  of  Quinte,  the  Rivers  of  St. 
Clair  and  St.  Lawrence  to  Prescott,  from  the  4th  day  of  April,  in  the  year 
of  our  Lord  1844,  until  the  1st  day  of  December  then  next  ensuing,  for 
which  said  vessel  for  the  then  present  voyage  was  master,  Bernard  King, 
or  whosoever  should  go  for  master  of  the  said  schooner  during  the  con- 
tinuance of  the  said  policy,  beginning  the  adventure  upon  the  said  schooner 
on  the  said  4th  day  of  April,  in  the  year  of  our  Lord  1 844 ;  and  the  plaintiff 
further  saith,  that  in  and  by  the  said  deed  poll  or  policy  of  insurance,  it  was 
declared  in  manner  following,  that  is  to  say,  that  it  should  and  might  be  law- 
ful for  the  said  vessel,  to  wit,  the  said  schooner  Lady  Bagot,  to  load  in  such 
manner  as  was  usual,  customary  and  proper  for  vessels  employed  in  the 
navigation  aforesaid,  and  upon  such  voyage  to  be  laden  without  reference 
to  any  provision  on  the  same  subject  on  marine  law  or  custom,  applicable 
to  vessels  laden  for  sea  voyages,  and  in  the  voyage  or  trip  aforesaid  to 
proceed  to  sail,  to  touch  and  stay  at  any  intermediate  port  or  ports, 
place  or  places,  if  thereunto  obliged  by  stress  of  weather,  head  tide  or 
unavoidable  accident,  or  if  the  same  should  be  necessary  for  the  transac- 
tion of  any  lawful  or  material  business  relating  to  the  said  voyage,  or  to 
take  in  or  discharge  freight,  without  prejudice  to  the  said  policy  touching 
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the  adventures  and  perils  which  the  said  company  was  content  to  bear 
and  take  upon  itself  in  and  by  the  said  policy  or  deed  poll,  they  were, 
and  by  the  said  policy  or  deed  poll  were  declared  to  be,  of  the  lakes, 
rivers,  jettisons,  fires  and  all  other  perils,  losses  and  misfortunes,  that 
should  come  or  happen,  to  the  hurt,  detriment  or  damage  of  the  said 
property,  except  perils,  losses  and  misfortunes  arising  from  and  caused  by 
ice,  theft,  barratry  or  robbery,  or  from  want  of  ordinanj  care  and  skitt, 
( such  as  was  necessary  and  proper  on  such  voyages,  and  in  said  navigation )  , 
in  lading  or  navigating  said  vessel,  and  excepting  also  all  losses  arising 
from  or  caused  by  the  said  vessel  being  unseaworthy,  or  wndvly  or  impro- 
perly laden  on  the  voyage  or  trip  aforesaid,  and  excepting  all  losses  on 
money,  bullion,  promissory  notes  and  other  evidence  of  debt,  and  also  all 
losses  arising  from  capture  or  seizure  by  the  Queen's  enemies.  And  the 
said  company  did,  by  the  said  deed  poll  or  policy  of  insurance,  undertake 
and  agree  to  make  good,  and  satisfy  unto  the  plaintiff,  all  such  loss  or 
damage  on  the  said  property,  not  exceeding  in  amount  the  sum  insured 
thereon,  as  should  happen  or  arise  from  any  of  the  aforesaid  causes  and 
casualties,  ( except  as  before  excepted )  such  loss  or  damage,  if  not  total, 
to  be  estimated  and  adjusted  according  to  and  by  taking  as  the  value  of 
such  damaged  property,  the  market  price  thereof  at  the  time  of  such  loss 
or  damage,  if  sound,  at  the  place  of  destination  aforesaid,  deducting  from 
such  market  price  the  necessary  freight  and  charges  which  would  be 
required  to  transport  such  property  to  such  place  of  destination  from  the 
place  where  such  loss  or  damage  should  have  happened.  And  it  was  in 
and  by  the  said  deed  poll  or  policy,  of  assurance  provided  and  agreed 
further,  in  manner  following,  that  is  to  say,  that  in  all  cases  in  which  the 
goods  insured  should  be  valued  under  value,  to  be  determined  as  afore- 
said, the  said  company  should  only  pay  in  settlement  of  any  partial  loss, 
the  rateable  proportion  thereof ;  and,  that  no  loss  or  damage  should  be 
payable  until  ninety  days  after  notice  and  proof  thereof,  made  by  the 
plaintiff  by  proper  protests  and  affidavits ;  and  that  the  said  company 
should  not  be  liable  to  make  good  any  partial  loss  or  particular  average, 
unless  the  same  should  amount  to  five  per  cent,  upon  the  value  of  such 
package  or  parcel  of  property  damaged ;  and  that  the  said  company  should 
not  be  liable  to  make  good  or  pay  any  loss  whatever,  under  or  by  virtue 
of  the  said  policy,  unless  notice  in  writing,  and  proof  bj  proper  protests 
and  affidavits,  of  such  loss  or  damage,  and  of  the  manner  in  which  the 
same  should  have  happened  or  been  occasioned,  should  be  given  and 
made  to  the  managing  director  of  the  said  company,  or  to  some  one  of 
the  authorised  agents  of  the  said  company,  within  forty  days  after  such 
loss  or  damage  should  have  happened.  And,  that  if  the  plaintiff,  or 
person  so  as  aforesaid  assured,  should  already  have  made  any  other 
assurance  on  the  said  premises,  not  notified  to  the  said  company,  and 
mentioned  in  or  indorsed  on  the  said  policy,  then  the  said  assurance 
granted  and  afforded  in  and  by  the  said  policy,  should  be  void  and  of  no 
effect,  and  that  in  case  of  any  other  assurance  upon  the  premises  so  as 
aforesaid  insured,  whether  prior  or  subsequent  to  the  date  of  the  said 
policy  of  assurance,  the  assured  should  not,  in  case  of  loss  or  damage,  be 
entitled  to  demand  or  receive  of  this  company  any  greater  proportion  of 
the  loss  or  damage  sustained,  than  the  amount  by  the  said  policy  insured 
should  bear  to  the  whole  amount  insured  on  the  said  premises.  And 
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that  in  case  any  accident  should  happen  to  the  above  insured  property,  it 
should  be  lawful  and  necessary  for  the  assured,  their  factors  and  servants, 
to  sue,  labour  and  travel,  and  take  all  necessary  means  for,  in  and  about 
the  defence,  safeguard  and  recovery  of  the  said  property  or  any  part 
thereof,  without  prejudice  to  the  said  insurance,  to  the  charges  whereof 
the  said  company  should  contribute  according  to  the  rate  and  amount  by 
the  said  policy  insured;  and  that  if  the  said  vessel  should  be  or  upon 
regular  survey  should  be  found  rotten,  and  be  deemed  unseaworthy,  or 
unfit  to  prosecute  said  voyage  or  trip,  on  account  of  being  unsound  or 
rotten,  then  the  said  company  should  not  be  liable  to  make  good  any  loss 
under  the  said  policy ;  and  that  tlie  said  vessel  should  at  all  times  during 
the  continuance  of  the  said  policy  he  sound  and  seaworthy^  and  be  well 
manned,  and  found  in  anchors,  cables,  rigging,  tackle  and  apparel,  also  in 
all  other  things  and  means  necessary  for  the  safe  navigation  thereof.  And 
further,  that  should  any  loss  or  damage  be  occasioned  by  any  other  vessel, 
person  or  persons,  or  in  such  manner  that  such  other  vessel  or  the  owners 
thereof,  or  any  other  person  or  persons,  should  be  liable  therefor,  then  all 
claims  for  such  loss  or  damage  should  be  assigned  over  to  the  said 
company,  or  should  enure  to  their  benefit,  in  proportion  to  the  amount  of 
such  loss  sustained  by  them,  that  is  to  say,  the  amount  of  such  loss  so 
sustained  by  them  should  be  satisfied  and  paid  out  of  what  should  be 
recovered  by  such  claims,  in  the  same  proportion  according  to  amount  as 
the  losses  sustained  by  other  sufferers  should  be  paid  out  of  said  recovery. 
And  the  plaintiff  saith,  that  at  the  time  of  the  effecting  the  said  policy, 
to  wit,  on  the  day  and  year  aforesaid,  and  thence  to  and  at  the  respective 
times  of  the  several  losses  hereinafter  mentioned,  he  the  plaintiff  was 
interested  in  the  said  schooner  or  vessel,  and  in  her  tackle,  furniture,  and 
apparel,  to  a  large  value  and  amount,  to  wit,  to  the  value  and  amount  of 
all  the  money  by  him  insured  thereon  in  and  by  the  said  policy.  And 
the  plaintiff  further  saith,  that  heretofore,  to  wit,  on  the  19th  day  of 
October,  in  the  year  of  our  Lord  1844,  and  during  the  continuance  of  the 
said  policy y  the  said  schooner  or  vessel  set  ^oMfrom  the  port  of  St.  Cath- 
arines^ bound  on  a  voyage  to  a  certain  other  port  called  Port  Dalhousie^ 
situate  on  Lake  Ontario  aforesaid,  and  thence,  to  wit,  from  the  last  men- 
tioned port  down  Lake  Ontario  aforesaid,  to  the  port  of  Kingston^  on  the 
said  river  St.  Lawrence.,  and  thence  back  again  to  the  said  port  of  St. 
Catharines  from  which  the  said  vessel  or  schooner  so  set  out..  And  the 
plaintiff  further  saith,  that  on  the  voyage  aforesaid,  of  the  said  schooner 
down  the  said  Lake  Ontario^  and  within  about  six  miles  of  the  po7^t  of 
Kingston  aforesaid.,  and  before  the  said  schooner  had  arrived  at  any  of  her 
ports  of  destination,  to  wit,  on  the  said  19  th  day  of  October,  in  the  year 
aforesaid,  it  became  necessary  to  cast  anchor  in  the  said  Lake  Ontario,  at 
about  the  distance  aforesaid  from  the  said  port  of  Kingston  ;  and  the  best 
and  main  anchor,  being  part  of  the  tackle  and  furniture  of  the  said  vessel 
and  schooner  so  insured  as  aforesaid,  was  thereupon  cast,  and  the  said 
schooner  made  fast  thereby.  And  the  plaintiff  further  saith,  that  on  the 
day  and  year  last  aforesaid,  and  while  the  said  schooner  so  lay  at  anchor 
as  aforesaid,  a  storm  of  wind  sudderdy  arose,  and  by  the  violence  thereof, 
and  of  the  waves,  and  by  stormy  and  tempestuous  weather,  it  thereupon 
became  and  was  impossible  to  retain  the  said  schooner  in  her  then  position 
at  anchor  as  aforesaid,  the  storm  forcing  the  said  schooner  from  her  said 
SI  VOL.  II. 
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position,  or  to  draw  up,  raise  or  weigh  the  said  anchor  which  had  been  cast 
as  aforesaid,  and  accordinglj'  it  became  necessary  to  slip  the  cable  of  the 
said  anchor,  and  let  the  same  go;  and  thereupon  the  same  was  slipped 
and  let  go,  and  then  sunk  in  the  waters  of  the  said  Lake  Ontario,  and 
was  for  the  causes  aforesaid  unavoidably  left  there,  and  thereby,  and  not 
for  any  want  of  ordinary  care  or  skill,  (such  as  was  necessary  or  proper 
in  such  voyages  or  navigation)  in  lading  or  navigating  said  vessel,  and  not 
from  or  caused  by  the  said  schooner  or  vessel  being  unseaworthy  or 
unduly  or  improperly  laden  on  the  voyage  aforesaid,  or  by  ice,  theft, 
barratry  or  robbery,  the  said  cable  together  with  the  said  anchor,  the  same 
being  then  the  property  of  the  plaintiff,  and  of  great  value,  to  wit,  of  the 
value  of  501.,  became  and  was  wholly  lost  ;  of  all  which  the  said  company 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  and  within  forty 
days  after  such  loss  had  happened,  had  notice  in  writing,  and  had  due 
and  proper  proof  by  the  delivering  to  the  said  company,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  within  the  time  aforesaid,  such  notice  in 
writing,  and  of  a  public  instrument  of  protest  bearing  date  to  wit  on  the 
day  and  year  last  aforesaid,  made,  done  and  executed,  to  wit,  on  the  day 
and  year  last  aforesaid,  by  one  Charles  Stuart,  then  being  a  notary  public 
in  and  for  that  part  of  the  province  of  Canada  formerly  Upper  Canada, 
and  duly  authorised  to  act  in  that  behalf,  and  of  an  affidavit  of  one 
Bernard  King,  then,  to  wit,  on  the  day  and  year  last  aforesaid,  made  and 
taken  before  the  said  Charles  Stuart  as  such  notary  public,  by  the  said 
Bernard  King,  who  was  and  had  been  the  master  or  captain  commanding 
the  said  vessel  during  the  said  voyage,  and  at  the  time  of  the  loss  afore- 
said ;  in  which  said  notice  and  protest  and  affidavit  respectively  was  con- 
tained such  account  as  is  hereinbefore  given  of  the  said  loss,  and  of  the 
manner  in  which  the  same  happened.    And  the  plaintiff  further  saith, 
that  afterwards,  to  wit,  on  the  29  th  day  of  October,  in  the  year  last 
aforesaid,  and  while  the  said  vessel  was  further  prosecuting  her  said 
voyage  on  Lake  Ontario  aforesaid,  on  her  return  to  the  said  port  of  St. 
Catharines,  whence  she  as  aforesaid  set  sail,  and  before  her  arrival  at  any 
of  her  ports  of  destination,  the  said  vessel  or  schooner  was  by  the  perils 
and  dangers  of  the  said  Lake  Ontario,  and  by  stormy  and  tempestuous 
weather,  and  the  violence  of  the  wind  and  waves,  and  not  from  any  want 
of  ordinary  care  or  skill  (such  as  was  necessary  or  proper  on  such  voyages 
and  on  said  navigation)  in  lading  or  navigating  the  said  vessel,  or  from 
the  said  vessel  being  unseaworthy,  or  unduly  or  improperly  laden  on  the 
said  voyage,  or  by  ice,  theft,  barratry  or  robbery,  driven  on  that  part  of 
the  south-west  shore  of  Lake  Ontario  aforesaid,  known  as  Burlington 
Beach,  and  was  bulged,  broken,  damaged,  spoiled  and  destroyed,  and 
thereby  became  and  was  wholly  lost  to  the  plaintiff ;  of  all  which  the  said 
company  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
within  forty  days  after  such  loss  happened,  had  notice  in  writing,  and  had 
due  and  proper  proof,  by  the  delivery  to  the  said  company,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  within  the  period  last  aforesaid,  of  such 
notice  in  writing,  and  of  a  public  instrument  of  protest  bearing  date  to 
wit  the  29th  day  of  October,  in  the  year  of  our  Lord  1844,  made  and 
executed  under  the  hand  and  seal  of  office  of  one  Lorenzo  Dolmage  Ray- 
mond, a  notary  public  duly  authorised  and  appointed  to  act  in  that 
capacity  in  and  for  that  part  of  the  province  of  Canada  formerly  Upper 
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Canada,  and  by  the  affidavit  of  Bernard  King,  duly  made  and  taken 
before  the  said  Raymond  as  such  notary  public,  by  the  said  King, 
who  during  the  voyage  aforesaid,  and  at  the  time  of  the  loss  last 
mentioned,  was  the  captain  or  commander  of  the  said  schooner ;  in 
which  said  notice,  protest,  and  affidavit  respectively,  was  contained 
such  account  as  is  hereinbefore  given  of  the  loss  last  aforesaid,  and  of  the 
manner  in  which  the  same  happened.  And  the  plaintiff  further  saith  that 
such  losses  aforesaid,  or  either,  or  the  damages  arising  therefrom,  were  or 
was  not,  occasioned  by  any  other  vessel,  person,  or  persons,  or  in  such 
manner  that  any  other  vessel  or  the  owners  thereof,  or  any  other  person 
or  persons  were,  or  was,  or  are,  or  is,  liable  therefor ;  and  the  plaintiff 
further  saith  that  he,  the  plaintiff,  his  agents  and  servants  did,  to  wit,  on 
the  day  and  year  last  aforesaid,  and  thence  continually  for  a  long  period, 
to  wit,  up  to  the  commencement  of  this  suit,  labour  and  travel,  take  and 
adopt  various  and  all  the  means  in  their  power,  in  endeavouring  to  reco- 
ver the  said  anchor  and  the  said  schooner,  or  vessel  so  lost  as  aforesaid, 
but  without  effect,  and  the  plaintiff  further  saith,  that  during  the  voyage 
aforesaid,  the  said  schooner  was  not  laden  otherwise  than  in  such  manner 
as  was  usual,  customary,  or  proper,  for  vessels  employed  in  the  navigation 
aforesaid,  during  the  period  of  the  continuance  of  the  said  policy ;  and  the 
plaintiff  further  saith,  that  upon  the  said  vessel  or  her  tackle,  apparel,  or 
furniture,  or  any  part  thereof  in  the  said  deed  or  policy  mentioned,  at  the 
time  of  making  the  said  deed  or  policy,  there  was  not,  nor  at  any  time 
since  has  there  been  made  any  other  assurance  or  assurances  whatso- 
ever, and  that  the  said  vessel  was  never,  upon  regular  survey,  found  or 
deemed  to  be,  nor  was  sJie,  till  the  loss  last  aforesaid,  unseaworthy  or  unfit 
to  prosecute  the  said  voyage  or  trip,  by  reason  of  her  being  unsound  or  rot- 
ten. And  the  plaintiff  further  saith,  that  at  the  time  of  entering  upon  and 
commencing  the  said  voyage,  the  said  vessel  was  sound  and  seaworthy,  and 
well  manned,  and  found  in  anchors  and  cables,  rigging,  tackle,  and  apparel, 
and  in  all  things  and  means  necessary  for  the  safe  navigation  thereof  And 
the  plaintiff  further  saith,  that  although  he  has  in  all  things  conformed 
himself  to,  and  observed  all  and  singular  the  said  articles,  stipulations, 
conditions,  matters  and  things,  which  on  his  part  were  to  be  observed  and 
performed,  according  to  the  form  and  effect  of  the  said  deed  poll,  or  poli- 
cy; and  although  ninety  days,  after  such  notices  and  proofs  as  aforesaid 
were  respectively  given  as  aforesaid,  to  the  said  company,  of  the  said  several 
losses  aforesaid,  had  elapsed  long  before  the  commencement  of  this  suit, 
and  although  the  stock  and  fund  of  the  said  company  always  from  the 
time  of  the  making  of  the  said  deed  poll  or  policy  hitherto,  have  been  and 
yet  are  sufficient  to  pay  the  said  plaintiff  the  damages  sustained  by  the 
losses  aforesaid,  yet  the  plaintiff  further  saith  that  he  has  not  been  paid 
or  made  good  by  the  said  company  his  damages  aforesaid,  or  any  part 
thereof,  but  the  same  and  every  part  thereof  are  wholly  unpaid  and  un- 
fiatisfied,  contrary  to  the  form  and  effect  of  the  said  deed  or  policy,  and 
of  the  said  covenant  of  the  said  company,  and  so  the  plaintiff  saith  that 
the  said  company  has  not  kept  the  covenant  so  made  by  it  with  the 
plaintiff  as  aforesaid,  but  has  broken  the  same,  and  to  keep  the  same  with 
the  plaintiff  hath  hitherto  wholly  refused  and  still  doth  refuse,  to  the  dam- 
age of  the  plaintiff  of  fifteen  hundred  pounds,  &c.  The  defendants  de- 
mur specially  for  the  following  causes :  that  one  of  the  conditions  of  the 
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said  policy  is,  that  the  said  vessel  should^  at  all  times  during  the  continu- 
ance of  the  said  policy,  be  sound  and  sea  worthy,  and  well  numncd  ami 
found  in  anchors^  cables,  rigging,  tackle,  apparel,  and  also  in  all  other 
things  and  means  necessary  and  proper  for  the  safe  navigation  thereof; 
and  the  plaintiff  only  avers  in  the  said  declaration,  that  she  was  sound  and 
sea  worthy^  n  ell  manned  and  found  in  anchors^  cables^  riggings  tackle^  arul 
a.pj)arel^  and  in  all  things  and  means  necessary  for  the  safe  navigation 
thereof,  at  the  commencement  of  the  said  voyage  in  the  said  declaration 
mentioned,  nor  does  the  plaintiff  allege  that  the  said  anchor  so  stated  to  be 
lost  was  replaced  at  the  said  port  of  Kingston,  before  the  return  voyage 
of  the  said  vessel  to  St.  Catherines  commenced,  or  that  any  attempt  was 
made  to  replace  the  same,  or  that  the  said  vessel  set  out  on  her  said  re- 
turn voyage  sound  and  sea  worthy,  and  well  manned  and  found  in  an- 
chors, cables,  rigging,  tackle,  and  apparel,  and  in  all  other  things  and 
means  necessary  and  proper  for  the  safe  navigation  thereof.  Joinder  m 
demurrer. 

J.  Hillyard  Cameron  and  J.  L.  Robinson^  in  support  of  the  demurrer. 
In  addition  to  the  causes  of  demurrer  specially  assigned,  the  defendants 
have  given  notice  in  the  usual  way,  that  they  intend  to  object  on  general 
demurrer  to  the  declaration,  that  the  loss  alleged  therein  is  not  stated  to 
have  taken  place  during  the  continuance  of  the  policy,  nor  is  it  stated  that 
either  the  port  of  St.  Catherines  or  the  port  of  Kingston  is  upon  the  wa- 
ters over  which  the  protection  of  the  policy  of  insurance  is  expressly  to 
extend.  Upon  neither  of  these  objections  does  there  seem  to  be  much 
room  for  doubt,  as  the  reason  of  the  thing,  as  well  as  the  forms  of  decla- 
ration which  are  given  in  books  of  pleading,  shew  that  these  points  are 
material  for  the  plaintiff's  case,  and  ought  therefore  to  have  been  alleged. 

The  plaintiff  states  that  the  voyage  upon  which  the  vessel  was  lost, 
was  commenced  during  the  continuance  of  the  policy,  but  it  by  no  means 
follows  that  because  it  was  commenced  while  the  policy  was  in  force,  that 
the  destruction  of  the  vessel  took  place  before  the  policy  had  expired,  and 
although  the  time  stated  may  be  considered  long  for  the  voyage  of  a  ves- 
sel on  our  inland  waters,  it  is  not  impossible  that  such  a  lengthened  voy- 
age may  have  taken  place,  as  to  have  left  the  vessel  still  on  the  waters  at 
the  time  that  the  policy  expired. 

The  terms  of  the  policy  give  protection  to  the  vessel  insured,  while 
plying  on  the  waters  of  Lake  Huron,  St.  Clair,  Erie,  and  Ontario,  the 
Bay  of  Quinte,  and  the  Rivers  St.  Clair  and  St.  Lawrence,  and  the  ves- 
sel must  have  been  strictly  confined  to  the  navigation  of  these  waters,  to 
entitle  the  assured  to  the  benefit  of  the  policy  in  case  of  loss,  while  the 
policy  was  in  force.  The  plaintiff,  in  his  declaration,  states  that  the  voy- 
age upon  which  the  vessel  was  lost  commenced  at  the  port  of  St.  Catha- 
rines; but  he  does  not  state  where  the  port  of  St.  Catharines  is,  or  whe- 
ther it  is  or  is  not  within  the  waters  upon  which  the  vessel  was  at  liber- 
ty to  sail;  and  the  court  cannot  take  judicial  notice  that  there  is  a  port 
of  St.  Catharines  within  the  limits  of  those  waters,  because  the  port  from 
which  the  vessel  set  sail,  may  in  reality  be  some  port  altogether  without 
that  limit,  where  the  plaintiff  had  no  right  to  have  his  vessel  so  long  as 
the  policy  of  insurance  was  in  force,  if  he  intended  to  protect  himself  by 
the  policy  in  the  event  of  loss.  It  is  true  that  the  loss  is  alleged  to  have 
occurred  on  Lake  Ontario,  but  the  insurers  are  entitled  to  see  that  the 
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vessel  insured  was  not,  at  any  time  during  the  continuance  of  the  policy, 
out  of  the  waters  over  which  the  insurance  extended ;  and  there  is  sound 
reason  for  this :  the  navigation  might  be  more  dangerous  out  of  these  wa- 
ters, and  the  vessel  so  weakened  by  storm  or  tempest,  that  her  subsequent 
loss  within  them,  might  have  arisen  from  the  injuries  sustained  by  her, 
while  sailing  on  some  lake  or  river  which  was  not  within  the  protection 
of  the  pohcy.  These  grounds  of  general  demurrer  are  applicable  to  both 
breaches  in  the  declaration,  and  if  sustained,  the  plaintiff  must  fail  altoge- 
ther. 

Upon  the  special  cause  of  demurrer  there  can  hardly  be  any  thing 
more  clear,  than  that  the  defendants  are  entitled  to  judgment.  The  plain- 
tiff has  treated  the  policy  as  if  there  were  no  express  stipulation  in  it ; 
as  if  the  sea -worthiness  were  merely  what  is  implied  in  all  policies  :  but 
upon  such  a  construction  of  this  policy,  we  should  be  unable  to  discover 
that  there  was  any  difference  between  an  express  and  implied  warranty. 
In  Marshall  on  Insurance,  (a)  the  effect  of  an  express  warranty  is  fully 
stated,  and  it  is  clear  that  it  must  be  shown  to  have  been  complied  with, 
or  no  action  can  be  maintained  on  the  policy.  The  assurers  are  entitled 
to  protect  themselves  by  any  stipulations  that  may  be  agreed  upon,  and 
it  would  be  strange  if  after  an  express  protection  has  been  afforded  to 
them,  they  should  find  themselves  in  no  better  position,  than  if  they  had 
omitted  to  guard  themselves  by  express  covenant. 

Vankoughnet  for  plaintiff.  In  the  English  policies  there  is  no  such 
clause  as  "  that  at  aU  times  the  said  vessel  shall  be  sound  and  sea  wor- 
thy." The  rule  in  the  construction  of  Marine  Policies  in  England  is, 
that  at  the  time  of  setting  out  upon  the  voyage  the  vessel  shall  be  sound 
and  sea  worthy ;  and  any  accident  that  occurs  to  her  during  the  continu- 
ance of  the  voyage,  though  thereby  she  become  unsound  and  unseaworthy, 
will  not  vitiate  the  policy,  even  though  the  vessel  set  out  in  an  unsea- 
worthy state  from  a  port  which  she  has  visited  in  the  course  of  her  voy- 
age, and  where  she  may  have  every  opportunity  to  refit.  If  such  be  the 
law  in  England  it  cannot  be  supposed  that  the  parties  to  the  present  po- 
licy intended  to  abandon  that  law  so  wholly  as  to  give  to  the  words  of 
the  policy  relied  upon  in  this  demurrer,  the  effect  contended  for,  which, 
carried  out  to  the  full  extent,  would  operate  in  this  way. 

Thus  a  vessel  setting  sail,  for  instance,  from  the  port  of  Toronto,  in  all 
respects  sound  and  seaworthy,  proceeds  twenty  miles  on  her  voyage,  when 
she  loses  her  rudder,  or  less  important  still,  loses  a  chain,  or  even  a  plank ; 
she  proceeds  a  few  miles  further,  either  on  her  return  to  Toronto,  or 
onward  to  her  port  of  destination,  or  to  some  port  of  refuge;  before  she 
can  reach  either,  she  is  totally  lost ;  at  the  time  of  such  total  loss,  she  was  not 
sound  and  well  found  in  all  respects.  Yet  the  assured  could  not  recover 
upon  the  construction  now  sought  to  be  put  upon  the  policy.  Such  a 
construction  is  absurd,  and  could  never  have  been  contemplated  by  the 
parties,  as  it  would  in  almost  every  case  render  the  policy  a  mere  nullity  ; 
then  the  only  safe  construction  of  the  words  is,  that  "  all  times"  means,  in 
analogy  to  the  rule  in  England,  "  all  times"  of  setting  out  upon  her  voyage. 
One  of  the  chief  risks  always  intended  to  be  insured  against  is,  the  mis- 
conduct of  the  captain  and  mariners.    At  all  events,  the  plaintiff  is  entitled 


(a)  Page  354. 
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upon  this  declaration  to  recover  for  the  anchor,  and  so  to  have  jurlgment 
upon  the  demurrer,  which  is  too  large.  With  respect  to  the  ohjection, 
that  it  is  not  stated  where  the  port  of  St.  Catharines  is,  St.  Catharines  is 
mentioned  in  acts  of  parliament  incorporating  it,  and  in  the  acts  relating 
to  the  Welland  Canal ;  the  court  will  therefore  take  judicial  notice  of  its 
situation.  The  locality  of  Port  Dalhousie,  from  which  the  vessel  is 
stated  to  have  sailed  in  a  seaworthy  state,  is  mentioned.  It  sufficiently 
appears,  upon  examining  the  dates  stated  in  the  declaration,  and  the 
connection  of  the  facts  alleged,  that  the  loss  of  the  vessel  took  place 
during  the  continuance  of  the  policy;  a  termination  of  which,  before  the 
time  prescribed,  will  not  be  presumed.  The  two  objections  last  noticed 
are  urged  under  the  general  demurrer  alone. 

Robinson,  C.  J. — It  is  not  stated  where  St.  Catherines  is ;  and  even 
if  there  were  a  place  called  St.  Catherines  situate  on  Lake  Ontario,  or 
any  other  water  within  the  policy  of  which  we  could  judicially  take  no- 
tice, still  we  are  not  at  liberty  to  infer  (when  the  objection  is  taken)  that  this 
is  the  same  St.  Catharines.  It  stands  then  as  if  the  Lady  Bagot  might 
at  the  time  have  been  sailing  on  a  voyage  from  St.  Catherines  on  Lake 
Michigan,  or  from  any  place  so  called,  or  any  other  navigable  waters,  to 
Kingston  on  Lake  Ontario,  and  if  she  were  lost  on  Lake  Ontario  during 
such  a  navigation,  would  the  loss  be  within  the  policy  ?  I  think  clearly 
not.  This  objection  applies  to  both  losses  stated.  In  regard  to  neither 
is  it  averred  that  St.  Catharines,  from  which  in  the  one  case  she  is  stated 
to  have  set  out,  and  to  which  in  the  other  case  she  is  stated  to  have  been 
returning,  is  on  any  of  the  waters  within  which  the  Lady  Bagot  was  allowed 
to  navigate.  That  the  loss  in  both  cases  happened  on  Lake  Ontario,  and 
so  within  the  limits  of  the  policy,  is  clearly  stated.  But  that  is  not  suf- 
ficient. During  the  period  for  which  she  was  insured,  she  was  not  at 
liberty  to  deviate  from  the  navigation  in  which  she  was  to  be  employed. 
The  voyage,  as  it  is  here  stated,  from  St.  Catherines  to  Kingston  and  back, 
is  not  shewn  to  be  the  risk  insured  against ;  without  stating  which,  this 
declaration  does  not  shew  that  St.  Catherines  was  in  some  of  the  waters 
included  in  the  risk ;  and  a  deviation  during  any  part  of  the  time,  not 
caused  by  necessity,  would  put  an  end  to  the  policy. 

I  am  also  of  opinion,  that  it  is  not  sufficiently  shewn  in  the  declaration, 
that  the  loss  in  the  case  occurred  during  the  continuance  of  the  policy, 
but  only  that  the  voyage  was  commenced  during  that  period.  It  is  true 
that  we  may  think  it  reasonable  that  a  voyage  on  Lake  Ontario  commenc- 
ed on  19th  October  would  terminate  before  1st  December.  But  we 
cannot  judicially  say  that  it  necessarily  should.  Precision  of  statement 
of  all  facts  so  material,  is  required  in  a  declaration.  It  has  even  been  said, 
that  the  court  cannot  judicially  know  that  a  man  may  not  possibly  live 
a  thousand  years,  and  if  so,  we  certainly  cannot  judicially  know  that  this 
voyage  may  not  have  lasted  more  than  two  months.  The  day  is  named 
when  the  loss  occurred,  but  it  is  uncertainly  alleged — "  heretofore,  to  wit, 
on  the  said  1 9th  day  of  October."  This  is  in  respect  to  the  loss  of  the 
anchor.  But  that  mode  of  averring  the  time  does  not  sufficiently  bring 
the  loss  within  the  policy. — 2  M.  &  Gr.  329 ;  2  G.  &  D.  502.  The  same 
defect  exists  in  respect  to  the  alleged  total  loss ;  it  is  not  certainly  aver- 
red to  have  happened  before  the  1  st  December. 

With  regard  to  the  causes  of  special  demurrer  assigned ;  it  is  natural 
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to  consider  that  the  seaworthiness  in  this  policy  is  expressly  warranted, 
and  not  left  to  be  a  condition  merely  implied.    As  to  the  implied  condi- 
tion of  seaworthiness,  the  general  principle  undoubtedly  is,  that  it  ex- 
tends only  to  the  time  c>f  commencing  the  risk;  though  the  court  have 
sometimes,  but  with  scrupulous  caution,  intimated  that  there  may  be  cases 
in  which  it  may  be  extended  further.  The  peculiar  circumstances  of  each 
case  must  govern.    If  this  were  an  implied  condition  only,  then  undoubt- 
edly the  case  cited  by  Mr.  Vankoughnet  in  the  argument,  of  HoUing- 
worth  V.  Brodrick  (a)  seems  to  rule  that  the  construction  would  not  be 
more  extended  in  a  time  policy,  which  this  is,  than  in  a  policy  for  a  par- 
ticular voyage.    But  this  is  an  express  condition.    This  policy  only  as- 
sures against  perils  and  losses  not  arising  from  want  of  ordinary  care  and 
skiU  in  lading  and  navigating  the  vessel,  or  arising  from  the  vessel  being 
unseaworthy.    Now  it  is  averred  that  it  was  in  the  policy  provided  and 
agreed,  that  the  vessel  should  at  all  times  during  the  continuance  of  the 
policy  be  sound  and  seaworthy,  and  well  found  and  manned,  in  ancliors^ 
cables,  rigging  and  tackle.    We  cannot  hold  in  the  face  of  this  express 
stipulation  qualifying  and  limiting  the  risk,  that  the  assurers  were 
to  be  liable  for  a  loss  occurring  when  the  vessel  was  not  seaworthy,  or 
not  well  found  or  manned,  in  anchors,  cables,  &c.    It  is  especially  reason- 
able in  a  time  policy  of  this  kind,  that  the  assurers  should  be  at  liberty  so 
to  guard  themselves,  and  when  they  have  done  so,  we  cannot  hold  that  the 
express  stipulation  signifies  nothing,  without  destroying  the  distinction 
between  implied  and  express  policies,  on  which  the  courts  lay  much 
stress  (h).    For  instance,  if  the  schooner  in  this  instance  had  not  men 
enough  on  board  of  her  to  raise  the  anchor  hastily  in  an  emergency^ 
wherefore  it  became  necessary  to  slip  it,  how  could  we  hold  that  the 
assurer  must  pay  for  the  loss,  because  there  had  been  a  sufficient  crew  on 
board  several  months  before,  although  they  took  care  to  stipulate  that  there 
should  at  all  times  be  a  sufficient  crew.    And  again,  as  for  all  that  ap- 
pears, the  subsequent  total  loss  may  have  arisen  from  there  being  no  new 
anchor  put  on  board,  which  might  have  held  her  from  driving  upon  Bur- 
lington Beach ;  how  could  we  hold  that  the  defendants  must  pay  for  such  a 
loss,  when  they  expressly  stipulate  that  during  the  policy the  vessel  should 
be  well  found  in  anchors,  cables,  SfC.    The  plaintiff  does  aver,  that 
by  the  tempest  that  arose,  and  not  from  any  want  of  being  well  found  and 
manned,  &c.,  the  losses  occurred.    But  that  averment  does  not  meet  the 
exigencies  of  the  contract.    It  is  consistent  with  such  an  averment  that 
all  these  conditions  of  the  policy  may  have  been  broken  ;  but  yet  that 
plaintiff  merely  undertakes  to  shew  that  the  failure  was  not  the  cause  of  the 
loss.    That  is  not  the  meaning  and  spirit  of  the  provision,  and  it  might 
lead  to  dangerous  consequences  if  we  were  to  place  the  right  to  recover 
on  that  footing ;  for  how  could  it  be  certainly  determined  by  a  jury, 
whether  a  vessel  not  manned  or  found  with  anchors,  cables,  &c.,  when 
she  was  lost,  would  or  would  not  have  been  lost,  if  she  had  been  in  these 
respects  well  provided ;  where  such  a  condition  is  expressly  insisted,  it 
must  be  shewn  to  have  been  faithfully  observed.   For  these  reasons  our 
judgment  must  be  for  the  defendant  on  this  demurrer ;  but  the  plaintiff 
may  have  leave  to  amend.  Rule  accordingly. 


(a)  7  Ad.  &  El.  40. 


(b)  Cowper,  784. 
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Dean  v.  McCarty. 

A  person  kindlinp;  fire  on  his  own  land  for  the  purpose  of  clearing  it,  is  not  liable 
at  all  risks  for  any  injurious  consequences  that  may  ensue  to  the  property  of 
his  neighbours. 

This  was  an  action  on  the  case  for  negligently  keeping  fire,  which  the 
defendant  had  kindled  on  his  own  field  in  order  to  clear  his  land,  by 
reason  whereof  it  spread  to  the  adjoining  land  of  the  plaintiff,  and  des- 
troyed his  wood,  fences,  &c. 

Plea,  general  issue. 

It  was  proved  at  the  trial,  which  took  place  at  Cobourg  before  Mr. 
Justice  McLean,  that  the  defendant  was  clearing  his  land,  and  had  set 
fire  to  his  log  heaps  at  a  favourable  time  ;  but  a  high  wind  springing  up, 
the  fire  unfortunately  spread,  running  through  the  grass,  notwithstanding 
such  efforts  as  could  be  used  to  stop  it,  and  some  cord- wood  and  rails  be- 
longing to  the  plaintiff  were  destroyed.  The  plaintiff's  witnesses  acquitted 
the  defendant  of  blame,  and  the  case  was  left  to  the  jury  upon  the  ques- 
tion of  fact,  whether  the  defendant  had  or  had  not  acted  with  due  care 
and  caution  in  setting  the  fire  as  he  did,  under  the  circumstances,  and 
-whether  he  did  all  in  his  power  to  prevent  injury  to  his  neighbours.  The 
jury  found  for  the  defendant. 

J.  Billyard  Cameron  moved  last  term  for  a  rule  nisi  for  a  new 
trial  for  misdirection,  contending  that  the  act  of  the  defendant  was  of 
such  a  nature,  as  made  him  responsible  for  the  consequences,  as  it  might  have 
been  prevented,  and  that  he  was  bound  to  protect  his  neighbour's  property 
from  any  injurious  consequences  from  the  fire  which  he  had  kindled  for  pur- 
poses vv^hich  were  beneficial  to  himself  He  cited  Tuberville  v.  Stamp  (a) 
and  Vaughan  v.  Menlove  (6). 

Robinson,  C.  J. — In  a  case  in  this  court  some  years  ago,  of  Boulton  v. 
Cooper,  of  the  same  description  as  the  present,  we  considered  that  the 
liability  of  the  defendant  must  in  such  cases  turn  upon  the  act  of  negli- 
gence. And  I  recollect  that,  in  at  least  one  other  case,  tried  also  I 
believe  at  Cobourg,  some  years  ago,  the  question  of  liability  was  held  to 
turn  upon  the  same  point.  I  am  not  sure  that  in  that  case  the  verdict 
was  review^ed  in  banc.  There  had  been,  however,  many  years  before  that, 
a  case,  in  which  Spelman  was  defendant,  tried  in  the  same  district,  in 
which  the  verdict  was  reviewed  in  banc ;  and  according  to  my  recollection, 
it  was  assumed  there  that  the  question  to  be  considered  was,  whether  the 
defendant  had  used  all  due  care  in  setting  fire  to  his  clearing,  and  in 
guarding  against  accident.  If  however  there  is  really  any  room  for 
doubt  upon  the  legal  question,  whether  the  party  setting  fire  upon  his 
own  premises,  in  order  to  clear  his  land,  is  or  is  not  liable  for  all  the  con- 
sequences to  his  neighbour,  without  regard  to  circumstances;  then 
certainly  we  should  allow  full  opportunity  to  discuss  that  question,  for  in 
a  country  like  this,  it  is  of  very  great  importance  that  the  rights  and 
liabilities  of  parties  in  this  particular,  should  be  known,  and  we  should  be 
unwilling  to  abide  by  one  or  more  decisions  of  the  court  upon  such  a 
question,  if  we  could  be  convinced  that  they  were  in  opposition  to  well 
settled  principles  of  law. 


(a)  12  Mod.  152. 


(Jb)  3  Bing.  N.  S.  476. 
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It  is  sought  here  to  hold  the  defendant  liable  upon  a  rigorous  and 
indiscriminating  application  of  what  is  undoubtedly  a  legal  maxim,  "  sic 
"  utere  tuo  ut  alienum  non  laedas."  But  this  maxim  is  rather  to  be 
applied  to  those  cases  in  which  a  man,  not  under  the  pressure  of  any 
necessity,  deliberately,  and  in  view  of  the  consequences,  seeks  an  advantage 
to  himself  at  the  expense  of  a  certain  injury  to  his  neighbour ;  as  for 
instance,  in  the  use  he  makes  of  a  stream  of  water  passing  through  his 
land,  which  he  is  at  liberty  to  apply  to  his  own  purposes,  but  he  must  not 
80  use  it  as  to  diminish  the  value  of  the  stream  to  his  neighbour,  unless 
he  has  a  prescriptive  right. 

But  when  we  come  to  apply  the  maxim  to  the  acts  of  parties  on  other 
occasions,  where  accident  has  part  in  producing  the  injury,  we  must  see 
that  a  great  part  of  the  business  of  life  could  not  be  carried  on  under  the 
risks  to  which  parties  would  then  be  exposed.  For  instance,  a  man  has  a 
right  to  drive  his  carriage  along  the  highway,  and  it  may  be  granted,  that 
he  must  in  one  sense  exercise  his  right  so  as  not  to  injure  others;  that  is, 
he  must  not  intentionally  injure  others,  nor  injure  them  by  his  neglect ; 
but  if  we  were  to  hold,  that  he  must  at  all  events  take  care,  at  Ms  perils 
that  he  do  them  no  injury,  then,  if  his  horses  should  be  frightened  by  a 
flash  of  lightning,  and  become  ungovernable,  he  must  answer,  civilly  at 
least,  for  all  the  damages  they  might  commit,  though  it  might  be  to  his 
ruin.  So,  again,  a  ship  might  be  riding  at  anchor  with  others,  well  secured 
and  carefully  attended  to  by  a  competent  crew,  and  yet,  if  by  the  violence 
of  a  tempest  she  should  be  driven  from  her  anchorage  against  another  ship, 
and  occasion  her  loss  and  injury,  it  could  not  be  held  that  the  owners 
were  liable,  on  the  principle  that  they  must  at  their  peril  so  use  their 
own  ship  as  not  to  injure  others.  In  these  cases,  the  taking  the  horses 
into  the  highway,  and  the  bringing  the  ship  to  an  anchor,  are  as  much  the 
voluntary  acts  of  the  party,  as  the  kindling  the  fire  was,  in  the  case  before 
us  ;  but  it  is  indispensable  that  allowance  should  be  made  for  the  neces- 
sity people  are  under  for  doing  such  acts,  and  that  misfortune  and  neglect 
should  not  be  confounded. 

We  cannot  go  so  far,  as  to  hold  that  in  all  such  cases,  whether  an  act 
has  been  imprudent  or  not,  must  be  taken  to  be  proved  by  the  result 
alone ;  though  we  cannot  but  feel  that  cases  of  great  hardship  may  arise, 
and  in  which  the  inclination  of  a  court  might  generally  be  to  throw  the 
loss  upon  the  party  kindling  the  fire,  even  when  there  might  appear  no 
clear  ground  for  ascribing  a  want  of  due  caution  to  him.  For  example,  a 
man  may  have  a  very  valuable  mill,  and  a  neighbour  having  a  small  piece 
of  wood  land  adjoining  to  it,  of  trifling  value  compared  to  the  mill,  in  the 
process  of  clearing  sets  fire,  which,  unfortunately,  by  a  sudden  rise  or 
change  of  wind,  spreads  so  as  to  consume  the  mill  in  spite  of  all  the  exer- 
tion that  can  be  used.  It  may  be  said,  here  is  a  case  in  which  one  of 
two  innocent  men  must  bear  a  serious  loss,  and  that  the  misfortune  would 
more  properly  fall  upon  the  one  who  was  a  voluntary  agent  in  setting  the 
cause  of  the  injury  in  motion,  than  upon  him  who  had  no  share  whatever 
in  producing  it.  And  we  might  perhaps  be  right  in  believing  that  it 
would  have  been  possible  for  the  party  clearing  the  land,  to  have  done  it 
at  such  a  time  and  in  such  a  manner  as  would  certainly  have  prevented 
the  accident  occurring.  Still,  I  apprehend,  that  such  a  case  must  go  to 
the  jury,  like  all  other  cases  of  the  kind,  upon  the  question  of  negligence^ 
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If  the  principle  is  a  sound  one,  it  must  be  applied  throughout ;  though  it 
might  indeed  seem  reasonable,  where  very  valuable  property  might  be 
endangered,  to  apply  an  extraordinary  degree  of  caution  and  diligence, 
but  that  consideration  would  only  affect  the  determination  of  the  jury, 
upon  the  fact  of  what  was  reasonable  care  under  the  circumstances. 

We  must  consider  on  the  other  hand,  in  examining  the  soundness  of 
what  we  assume  to  be  the  principle,  what  would  be  the  state  of  things  if 
the  person  kindling  the  fire  were  to  be  inevitably  and  in  all  cases  liable 
for  the  consequences.  It  is  not  very  long  since  this  country  was 
altogether  a  wilderness,  as  by  far  the  greater  part  is  still.  Till  the  land 
is  cleared,  it  can  produce  nothing,  and  the  burning  the  wood  upon  the  ground 
is  a  necessary  part  of  the  operation  of  clearing.  To  hold  that  what  is  so 
indispensable,  not  merely  to  individual  interests,  but  to  the  public  good, 
must  be  done  wholly  at  the  risk  of  the  party  doing  it,  without  allowance 
for  any  casualties  which  the  act  of  God  may  occasion,  and  which  no  human 
care  could  certainly  prevent,  would  be  to  depart  from  a  principle  which, 
in  other  necessary  business  of  mankind,  is  plainly  settled,  and  always 
upheld.  If  it  could  be  shewn,  that  this  business  of  clearing  land  could, 
by  means  which  we  can  suppose  to  be  within  the  reach  of  those  employed 
in  it,  be  done  at  a  time,  or  in  a  manner,  that  would  make  it  wholly  inde- 
pendent of  any  accident  beyond  the  controul  of  the  party,  then  perhaps 
the  bare  fact  of  not  having  taken  those  certain  means,  might  be  held  to 
constitute  negligence;  in  which  case,  the  liability  for  damages  would 
always,  as  a  matter  of  course,  follow  the  injury.  But  as  we  cannot,  I 
think,  venture  to  hold  that  there  are  atiy  certain  means  of  avoiding  such 
accidents,  it  must  in  such  case  be  a  question  of  fact  for  the  jury,  whether 
the  defendant  has  any  negligence  to  answer  for,  or  not.  In  Comyn's 
Digest,  Action  upon  the  Case  lor  Negligence,  A.  6,  the  law  is  thus  laid 
down.  "  So  an  action  upon  the  case  lies  upon  the  general  custom  of  the 
"  nation  (in  other  words,  by  the  common  law),  against  the  master  of  a 
"  house,  if  a  fire  be  kindled  there  and  consume  the  house  or  goods  of 
"  another."  "  So,  if  a  fire  be  kindled  in  a  yard,  or  close  to  a  barn  or 
"  stable,  and  by  negligence  it  burns  corn,  &c.  in  an  adjoining  close."  As 
to  the  first  part  of  what  is  here  said,  applying  to  accidental  fires  in  houses, 
we  know  that  the  law  has,  by  act  of  parliament,  been  placed  on  a  different 
footing  (a) ;  and  that  it  has  been  thought  reasonable  to  exempt  persons 
from  answering  in  damages  for  injuries  occasioned  to  others  in  such  cases, 
even  where  there  may  have  been  a  want  of  due  care.  But  as  to  the 
latter  part  of  the  doctrine  laid  down,  but  which  applies  to  the  case  of  a 
fire  spreading  which  has  been  kindled  in  a  field  to  burn  stubble,  I  do  not 
feel  that  the  law  is  any  where  denied  to  be  such  as  Chief  Baron  Comyn 
assumes  it  to  be.  It  has  not  in  this  respect  been  altered  by  statute,  nor  does 
it  seem  to  have  been,  in  any  more  modern  authorities,  laid  down  differently ; 
neither  has  it  been  made  a  question  whether  this  principle  thus  laid  down 
had  been  carefully  considered  and  correctly  stated.  We  see  then,  that  it  is 
when  by  negligence  the  fire  spreads  to  an  adjoining  close,  that  an  action  lies. 
And  the  same  very  learned  author  adds — "So  it  lies  not  if  it  appear 
"  that  a  fire  lighted  for  the  burning  of  stubble,  &c.,  by  a  sudden  wind  or 
"  other  inevitable  accident,  without  the  fault  of  the  defendant  or  his  ser- 


(a)  6  Anne,  ch.  31;  14  Geo.  III.  eh.  78,  sees.  85-86. 
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"  vants,  burns  the  corn  of  another."  Though  there  are  many  other  cases 
which  would  supply  reasoning  from  analogy  in  support  of  the  principle 
thus  laid  down,  yet  the  single  case  relied  upon  by  the  Chief  Baron  is  that 
of  Tuberville  v.  Stamp,  reported  by  himself  (a),  by  Lord  Raymond,  Salkeld, 
Holt,  and  in  several  other  reports.  And  this  case  is  certainly  expressly 
to  the  point,  and  warrants  the  doctrine  laid  down  ;  and,  unless  it  can  be 
shewn  to  have  been  over-ruled,  it  must  govern  in  this  case.  It  is  reported 
in  12  Mod.  152,  in  a  clear  and  concise  manner,  and  stripped  of  anything 
extraneous  to  the  main  point  which  is  the  question  here.  On  that  account 
only  I  refer  to  the  case  as  it  is  there  given ;  for,  if  the  report  differed 
materially  in  its  effect  from  the  account  of  the  case  given  by  the  other 
reporters,  we  should  doubtless  feel  more  safe  in  relying  upon  some  of 
them.  The  action  was  upon  the  case  for  negligently  keeping  defendant's 
fire ;  and  the  declaration  charged  that  defendant  so  carelessly  kept  the 
fire  in  his  close,  that  it  burnt  the  plaintiff's  heath  in  his  field.  After 
verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the  action 
would  only  lie  on  the  special  circumstances  of  the  case  for  actual  negli- 
gence, whereas  here  it  was  grounded  on  a  supposed  general  custom  of 
the  nation  ;  and,  as  I  understand  the  case,  the  objection  intended  to  be 
urged  was,  that  the  plaintiff  by  so  stating  his  grievances  relied  upon  the 
custom  of  the  nation,  as  supplying  the  presumption  of  negligence  in  such 
cases  from  the  mere  occurrence  of  the  accident,  and  when  there  might  in 
fact  have  been  no  negligence  ;  in  short,  that  it  placed  the  defendant  on 
the  same  footing  in  that  respect  as  a  common  carrier.  Turton,  Justice, 
observed,  "  There  is  a  difference  between  fire  in  a  man's  house  and  in  the 
"  field :  in  some  counties  it  is  a  necessary  part  of  husbandry  to  make  fire 
"  in  the  ground,  and  some  unavoidable  accident  may  carry  it  into  a  neigh- 
"  hour's  ground,  and  do  injury  there  ;  and  this  fire  not  being  so  properly  in 
"  his  custody  as  the  fire  in  his  house,  I  think  this  is  not  actionable  as  it  is 
"  laid.  But  by  Holt,  C.  J.,  and  the  other  judges,  "  Every  man  must  so 
"  use  his  own  as  not  to  injure  another.  The  law  is  general ;  the  fire  which 
"  a  man  makes  in  his  fields  is  as  much  his  fire  as  his  fire  in  his  house  ;  it 
"  is  made  on  his  grounds,  with  his  materials,  and  by  his  order,  and  he  must 
"  at  his  peril  take  care  that  it  does  not  through  his  neglect  injure  his 
"  neighbour ;  if  he  kindle  it  at  a  proper  time  and  place,  and  the  violence 
"  of  the  wind  carry  it  into  his  neighbour's  ground,  and  prejudice  him,  this 
"  is  fit  to  be  given  in  evidence.  But  now  here,  it  is  found  to  have  been  by 
"  his  negligence,  and  it  is  the  same  as  if  it  had  been  in  his  house."  It  was 
after  verdict,  and  negligence  was  charged  in  the  declaration ;  and  there- 
fore they  held  they  could  not  arrest  the  judgment.  This  contains  all  the 
doctrine  under  consideration.  We  cannot  distinguish  the  case  from  the 
one  before  us.  The  court  did  not  then  hold  that  the  person  lighting  the 
fire  must  take  care  at  all  events  that  it  does  not  injure  his  neighbour,  but 
that  he  must  take  care  that  it  shall  not  do  so  "  through  his  neglect.'* 
And  this  doctrine,  and  the  authority  of  this  case,  was  most  fully  recognized 
in  the  recent  case  of  Vaughan  v.  Menlove  (b).  What  would  be  neglect 
and  what  not,  under  the  circumstances  of  each  case,  may  sometimes  give 
rise  to  nice  questions,  some  of  which  may  be  considered  not  to  rest  wholly 
with  the  jury,  such  as  the  necessity  and  sufficiency  of  notice  to  the  parties 


(a)  Comyn's  Reports,  32, 
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whose  lands  adjoin  of  the  intention  to  set  fire.  But  in  this  case  the 
objection  taken  is  the  broad  one,  that  the  defendant  must  be  liable  at  all 
events — a  doctrine  which  cannot,  in  our  opinion,  be  maintained.  The 
verdict  is  not  moved  against  as  being  against  the  weight  of  evidence;  and, 
if  it  were,  we  should  require  a  strong  case,  when  the  verdict  is  for  the 
defendant,  to  grant  a  second  trial  in  such  an  action.  We  ought  not  in- 
deed to  do  it,  unless  we  were  clearly  of  opinion  that  the  jury,  upon  the 
evidence  before  them,  ought  to  have  found  a  verdict  for  the  other  party. 

Rule  refused. 


Hamilton  v.  Anderson. 

In  debt  on  bond,  the  condition  set  out  was  for  the  performance  of  the  office  and 
duty  of  deputy  sheriff  for  six  months,  and  for  such  other  period  as  the  sheriff 
and  deputy  should  agree  upon  and  endorse  upon  the  bond ;  and,  in  answer  to 
a  plea  of  performance,  the  plaintiff  replied,  setting  out  that  the  period  had  been 
extended,  but  did  not  aver  that  the  extension  was  made  during  the  period  of 
six  months  ;  the  replication  was  held  bad. 

An  order  for  the  committal  to  close  custody  of  a  debtor  upon  the  limits  should  be 
directed  to  the  sheriff,  and  follow  the  form  prescribed  in  the  statute. 

Where  in  an  action  on  a  bond  by  a  sheriff  against  his  deputy,  the  breach  assigned 
within  the  terms  of  the  condition  was,  that  an  order  of  a  judge  was  delivered 
to  the  deputy  for  the  committal  to  close  custody  of  a  debtor  who  had  been 
admitted  to  the  limits,  and  that  the  deputy  arrested  him  but  suffered  him  to 
escape;  the  breach  was  held  bad,  because  it  was  not  alleged  either  that  the 
debtor  was  on  the  limits  at  the  time  the  order  was  delivered  to  the  deputy,  or 
that  he  was  arrested  on  the  limits  by  the  deputy  under  the  order. 

Debt  on  bond  by  the  plaintiff,  the  sheriff  of  the  District  of  London, 
against  the  defendant.  The  defendant  sets  out  the  bond  and  condition 
on  oyer,  as  follows :  "  Whereas,  the  above-named  James  Hamilton  being 
"  appointed  sheriff  of  the  London  District,  is  willing  to  employ  the  said 
"Lancaster  Hiram  Schofield  as  his  deputy,  to  perform  the  duties  of 
"  deputy  sheriff  for  the  period  of  six  months  to  he  computed  from  the  date 
"  of  these  presents ;  and  for  such  further  period  as  the  said  James  Hamilton 
"  and  the  said  Lancaster  Hiram  Schofield  may  hereafter  agree  upon;  which 
'"''further  agreement  or  period  shall  be  endorsed  on  the  back  of  this  writing, 
"  and  be  considered  equally  valid  as  if  inserted  in  the  body  thereof  And 
"  the  said  Joseph  B.  Clench,  Alexander  Anderson,  Samuel  Peters  and 
"  John  O'Neill  have  agreed  to  go  security  to  the  said  James  Hamilton 
"  for  the  due  performance  of  the  duties  of  the  said  ofl&ce,  by  the  said 
"  Lancaster  Hiram  Schofield,  during  the  said  period.  Now  the  condition 
"  of  this  obligation  is  such,  that  if  the  said  Lancaster  Hiram  Schofield  shall 
"  well  and  truly,  honestly  and  sufficiently,  during  the  said  term  of  six  months, 
"  or  so  long  as  he  shall  continue  in  the  said  office  of  deputy  sheriff  of  the 
"  London  District,  execute  and  perform  the  same  carefully,  and  well  and 
"  truly  and  honestly  demean  himself  therein,  and  shall  during  the  said 
"  term  well  and  truly,  honestly  and  sufficiently  and  legally  execute  and 

cause  and  procure  to  be  executed  all  and  every  writ  and  writs,  process 
"  and  processes,  warrant  and  warrants,  precept  and  precepts,  mandate 

and  mandates,  directed  or  to  he  directed  from  our  sovereign  lady  the 
"  Queen,  her  heirs  and  successors,  from  and  out  of  all  and  every  or  any 

of  her  Majesty's  courts  at  Toronto,  or  any  other  court  elsewhere  or 

otherwise,  or  from  .any  commissioner  or  commissioners,  justices  of  the 
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"  peace,  or  other  person  or  persons,  officer  or  officers,  which  have  or  shall 
"  have  authority  thereto,  to  the  said  sheriff  of  the  London  District,  v^hich 
"  during  the  said  time  shall  be  or  to  be  executed,  and  which  shall  be 
"  placed  in  the  hands  of  the  said  Lancaster  Hiram  Schofield  to  be  executed, 
"  and  of  the  same  to  be  executed,  and  every  of  them,  in  all  fit,  due  and 
"  convenient  time  shall  make  true  and  sufficient  returns  at  the  several 
"  days,  times  and  places,  according  as  the  sheriff,  by  the  said  writs,  pro- 
"  cesses,  warrants,  precepts,  mandates,  or  any  of  them,  shall  be  required, 
"  limited  or  appointed  to  return  the  same ;  and  also  shall,  during  the  said 
"  term,  and  at  all  times  afterwards,  save  harmless,  and  keep  indemnified  the 
said  James  Hamilton,  his  heirs,  executors  and  administrators,  and 
*'  his  and  their  goods  and  chattels,  lands  and  tenements,  hereditaments 
"  and  estates,  and  every  part  and  parcel  thereof,  of  and  from  all  manner 
"  of  action  and  actions,  cause  and  causes  of  actions,  suits,  fines,  and 
"amercements,  pains,  and  sum  and  sums  of  money,  penalties  and  con- 
"  tempts,  forfeitures,  judgments,  executions,  damages,  costs  and  losses, 
"and  of  and  from  all  and  every  other  trouble,  charges  and  incumbrances 
"  that  shall  or  may  happen  for  or  by  reason  of  the  executing,  not  exe- 
"  cuting,  returning,  not  returning  or  misreturning,  or  not  due  returning 
"  or  executing  of  any  of  the  said  writs,  process  or  processes,  mandate  or 
"  mandates,  precept  or  precepts,  warrant  or  warrants,  and  without  any 
"  trouble,  costs,  damages  or  expenses  thereof,  to  be  incurred  or  expended 
"  by  the  said  James  Hamilton,  his  heirs,  executors  or  administrators,  in, 
"  about,  or  touching  the  same ;  and  also,  if  the  said  Lancaster  Hiram  Scho- 
"  field  shall  and  do,  so  soon  as  he  shall  receive  the  same  account,  and 
"  pay  over  unto  the  said  James  Hamilton,  his  heirs,  executors  and 
"  administrators,  all  such  sum  or  sums  of  money,  fees  or  perquisites, 
"  which  he  shall  in  any  wise  receive  by  virtue  of  his  said  office  of  deputy 
"  sheriff',  as  aforesaid;  and  generally,  if  the  said  Lancaster  Hiram  Schofield, 
"Joseph  B.  Clench,  Alexander  Anderson,  Samuel  Peters  and  John 
"  O'Neill,  their  executors,  administrators  and  assigns,  from  and  against 
"  all  and  every  damages,  costs,  losses  and  inconveniences,  for  or  by  reason 
"  of  any  negligences,  abuses,  misdemeanours,  commission  or  commissions, 
"  omission  or  omissions,  default,  delay  and  contempts,  or,  for,  or  by  reason  of 
"  any  other  matter,  cause  or  thing,  that  should  or  ought  at  any  time  in  any 
"  way  whatsoever  to  be  done  and  performed  by  the  said  Lancaster  Hiram 
"  Schofield,  as  such  deputy  sheriff*,  during  the  said  period  of  six  months, 
"  then  this  obligation  to  be  void  ;  otherwise,  to  remain  in  full  force,  virtue 
"  and  effect which  being  read  and  heard,  the  said  defendant  says,  that 
from  the  time  of  the  making  of  the  said  writing  obligatory,  and  from  the 
time  the  said  Lancaster  Hiram  Schofield  took  upon  himself  the  duties  of 
his  office,  mentioned  in  the  condition  of  the  said  writing  obligatory., 
hitherto,  until  the  period  of  the  commencement  of  this  suit,  he,  the  said 
Lancaster  Hiram  Schofield,  hath  well  and  truly,  honestly  and  sufficiently, 
during  the  said  term  of  six  months,  and  so  long  as  he  has  continued  in 
the  said  office  of  deputy  sheriff"  of  the  London  District,  executed  and 
performed  the  same  carefully,  and  hath  well  and  truly  and  honestly 
demeaned  himself  therein ;  and  hath  during  the  said  term  well,  honestly 
and  sufficiently  and  legally  executed  and  caused  and  procured  to  be  exe- 
cuted all  and  every  writ  and  writs,  process  and  processes,  warrant  and 
warrants,  precept  and  precepts,  mandate  and  mandates,  directed,  from  our 
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sovereign  lady  the  Queen,  from  and  out  of  all  and  every  of  her  Majesty's 
courts  at  Toronto,  or  any  other  courts  elsewhere  or  otherwise,  or  from 
any  other  commissioner  or  commissioners,  justices  of  the  peace,  or  other 
person  or  persons,  officer  or  officers,  which  had  authority  thereto,  to  the 
said  sheriff'  of  the  London  District^  which  during  the  said  term  was  placed 
in  the  hands  of  the  said  Lancaster  Hiram  Schofield  to  be  executed,  and 
of  the  same  to  be  executed,  and  every  of  them,  in  all  fit,  due  and  conve- 
nient time,  hath  made  true  and  sufficient  returns  at  the  several  days, 
times  and  places,  according  as  the  said  sheriff,  by  the  said  writs,  pro- 
cesses, warrants,  precepts,  mandates,  or  any  of  them,  was  required,  limited 
or  appointed  to  return  the  same  ;  and  the  defendant  further  saith,  that 
during  the  said  time,  and  at  all  times  hitherto,  the  said  plaintiff,  and  his 
goods,  chattels,  lands  and  tenements,  hereditaments  and  estates,  and 
every  part  and  parcel  thereof,  hath  been  saved  harmless,  and  kept  indem- 
fied  of  and  from  all  manner  of  action  or  actions,  cause  and  causes  of 
action,  suits,  fines  and  amercements,  pains,  sum  and  sums  of  money, 
penalties,  contempts,  forfeitures,  judgments,  executions,  damages,  costs 
and  losses,  and  of  and  from  all  and  every  other  trouble,  charge  and  in- 
cumbrances that  hath  happened  for  or  by  reason  of  the  executing  or  not 
executing,  returning  or  not  returning,  misreturning  or  not  due  returning 
or  executing  of  any  of  the  said  writ  or  writs,  process  or  processes,  mandate 
or  mandates,  precept  or  precepts,  warrant  or  warrants,  and  without  any 
trouble,  costs,  damages  or  expenses  thereof  sustained,  incurred  or  ex- 
pended by  the  said  plaintiff  in,  about  or  touching  the  same  ;  and  the  defen- 
dant further  saith,  that  the  said  Lancaster  Hiram  Schofield  hath,  as  he 
received  the  same,  accounted  and  paid  over  unto  the  said  plaintiff  all 
such  sum  and  sums  of  money,  fees  or  perquisites  which  be  hath  in  any 
wise  received  by  virtue  of  the  said  office  of  deputy  sheriff,  as  aforesaid ; 
and  generally,  of  and  from  and  against  all  and  every  damage,  costs,  losses 
and  inconveniences,  for  or  by  reason  of  any  negligences,  abuses,  misde- 
meanours, commission  or  commissions,  omission  or  omissions,  default, 
delay  or  contempts,  of,  for,  or  by  reason  of  any  matter,  cause  or  thing  that 
should  or  ought  at  any  time  in  any  way  whatsoever  to  be  done  and  per- 
formed by  the  said  Lancaster  Hiram  Schofield,  as  such  deputy  sheriff, 
during  the  said  period  of  six  months,  according  to  the  said  condition  ;  and 
this  the  defendant  is  ready  to  verify,  &c. — The  plaintiff  replies,  that  the 
said  Lancaster  Hiram  Schofield,  during  all  the  period  of  six  months  from 
the  date  of  the  said  writing  obligatory,  continued  in  the  said  office  of 
deputy  sheriff ;  and  the  plaintiff  further  saith,  that  after  the  making  of 
the  said  writing  obligatory,  to  wit,  on  the  4th  day  of  January,  in  the  year 
of  our  Lord  1844,  according  to  the  terms  of  the  recital  in  the  said  writing 
obligatory  in  that  behalf,  by  a  certain  agreement  in  writing  made  between 
the  said  plaintiff  and  the  said  Lancaster  Hiram  Schofield,  and  endorsed 
upon  the  said  writing  obligatory,  it  was  agreed  between  the  said  plaintiff 
and  the  said  Lancaster  Hiram  Schofield,  that  the  said  Lancaster  Hiram 
Schofield  should  continue  in  the  office  of  deputy  sheriff  (meaning  the  said 
office  of  deputy  sheriff)  in  the  said  writing  obligatory  mentioned,  until 
the  4th  day  of  January,  which  will  be  in  the  year  of  our  Lord  1845  ; 
and  the  plaintiff  further  saith,  that  thereupon  the  said  Lancaster  Hiram 
Schofield  did  continue  in  the  said  office  of  deputy  sheriff,  and  was  and 
acted  as  such  deputy  sheriff  to  the  plaintiff  from  the  time  of  the  making 
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of  the  last  mentioned  agreement  as  aforesaid  until,  to  wit,  the  commence- 
ment of  this  suit ;  and  the  plaintiff  further  saith,  that  heretofore,  to  wit, 
on  the  24th  day  of  November,  in  the  year  of  our  Lord  1843,  in  the  court 
of  our  lady  the  Queen  at  Toronto,  before  the  Chief  Justice  and  Justices 
of  the  said  court,  by  the  judgment  and  consideration  of  the  same  court, 
certain  parties  or  persons,  by  the  several  names  of  Daniel  Campbell,  Mal- 
colm Mclntyre  and  Duncan  McKellar,  recovered  against  one  Jas.  Cameron 
307/.  11*.  4^c?.,  which  were  adjudged  to  the  said  Daniel  Campbell,  Malcolm 
Mclntyre  and  Duncan  McKellar,  in  and  by  the  said  court,  for  their  damages 
which  they  had  sustained  as  well  on  occasion  of  the  not  performing  certain 
processes  and  undertakings  before  then  made  by  the  said  James  Cameron 
to  the  said  Daniel  Campbell,  Malcolm  Mclntyre  and  Duncan  McKellar,  as 
for  their  costs  and  charges  by  the  said  Daniel  Campbell,  Malcolm  Mclntyre 
and  Duncan  McKellar  about  their  suit  in  that  behalf  expended,  whereof  the 
said  Jas.  Cameron  was  convicted ;  and  the  plaintiff  further  saith,  that  the 
said  Daniel  Campbell,  Malcolm  Mclntyre  and  Duncan  McKellar,  for  having 
execution  of  the  said  judgments,  afterwards,  to  wit,  on  the  25th  day  of 
November  in  the  year  of  our  Lord  1843,  in  the  seventh  year  of  the  reign 
of  our  lady  the  Queen,  sued  and  prosecuted  out  of  the  said  court  at 
Toronto  aforesaid,  a  certain  writ  of  our  said  lady  the  Queen,  called  a  capias 
ad  satisfaciendum,  upon  the  said  judgment,  against  the  said  Jas.  Cameron, 
directed  to  the  sheriff  of  the  London  District  aforesaid,  by  which  said 
writ  our  said  lady  the  Queen  commanded  the  said  sheriff  that  he  should 
take  the  said  James  Cameron  and  him  safely  keep,  so  that  he  might  have 
his  body  before  our  lady  the  Queen  at  Toronto  aforesaid,  on  the  first 
day  of  Easter  Term  then  next,  to  satisfy  the  said  Daniel  Campbell,  Mal- 
colm Mclntyre,  and  Duncan  McKellar,  for  307/.  1 1*.  4^c?.,  which,  in  the 
said  court  before  our  said  lady  the  Queen  at  Toronto,  were  awarded  to  the 
said  Daniel  Campbell,  Malcolm  Mclntyre  and  Duncan  McKellar,  for  their 
damages  which  they  had  sustained,  as  well  on  occasion  of  not  performing 
certain  promises  and  undertakings  made  by  the  said  James  Cameron  to 
the  said  Daniel  Campbell,  Malcolm.  Mclntyre  and  Duncan  McKellar,  as 
for  their  costs  and  charges  by  them  about  their  suit  in  that  behalf 
expended,  whereof  the  said  James  Cameron  was  convicted,  as  appeared  to 
our  said  lady  the  Queen  of  record,  and  that  the  said  sheriff  should  have  there 
then  that  writ ;  which  said  writ  afterwards,  and  before  the  delivery  thereof 
to  the  said  sheriff,  was  duly  endorsed  with  a  direction  to  the  said  sheriff 
requiring  him  to  levy  the  sum  of  307/.  ll*.  4^d.^  with  interest  on 
200/.  4.S.  1  ^d.  from  the  1  st  day  of  January,  in  the  year  of  our  Lord  1843, 
185.  66?.  for  that  writ,  Is.  6d.  postage,  and  the  said  sheriff's  own  fees; 
and  the  plaintiff  further  saith,  that  long  before,  and  at  the  time  of  the 
suing  out  of  the  said  writ  of  capias  ad  satisfaciendum,  and  thence  con- 
tinually afterwards,  and  at  the  time  of  the  delivery  thereof  to  the  plaintiff, 
as  hereinafter  mentioned,  and  thence  continually  afterwards,  the  plaintiff 
was  and  has  been,  and  now  is  sheriff  of  the  London  District,  aforesaid  ; 
and  the  plaintiff  further  saith,  the  said  writ  being  endorsed  as  aforesaid, 
and  the  plaintiff  so  being  sheriff  of  the  London  District  aforesaid,  the  said 
writ  afterwards,  to  wit,  on  the  29th  day  of  November,  in  the  year  of  our 
Lord  1843,  was  delivered  to  the  plaintiff,  as  such  sheriff,  to  be  executed 
in  due  form  of  law  ;  and  the  plaintiff  saith,  that  the  said  writ  having 
been  so  delivered  to  him,  and  he  being  sheriff  of  the  said  District,  after- 
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wards,  to  wit,  on  the  day  and  year  last  aforesaid,  according  to  the  command 
and  exigency  of  the  said  writ,  did  take  and  arrest  the  said  James  Cameron, 
by  his  body,  and  him  did  safely  keep  in  close  custody  for  a  long  space  of 
time  next  follovving  the  time  of  the  said  arrest,  to  wit,  the  space  of  twenty- 
four  hours,  when  the  said  James  Cameron,  with  the  leave  and  license 
of  the  plaintiff,  left  and  went  out  of  such  close  custody,  into  and  upon  the 
limits  of  the  gaol  of  the  London  District,  as  assigned  by  law,  and  as 
such  debtor  as  aforesaid,  and  in  custody  under  the  said  writ,  was  and 
remained  witJiin  the  said  limits,  as  it  was  lawful  for  him  to  do,  ac- 
cording to  tlie  statute  in  that  behalf ;  and  the  plaintiff  saith,  that  the 
said  James  Cameron,  being  such  debtor  as  aforesaid,  in  custody  upon  the 
said  writ  of  capias  ad  satisfaciendum,  and  residing  and  remaining  at  large 
upon  aud  within  the  said  limits  of  the  said  gaol,  and  never  having  left  or 
departed  from  the  same,  such  proceedings  were  thereupon  had,  that  the 
said  Daniel  Campbell,  Malcolm  Mclntyre,  and  Duncan  McKellar,  after- 
wards, to  wit,  on  the  first  day  of  March,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-four,  according  to  the  form  of  the  statute 
in  that  behalf,  made  application  to  one  of  the  justices  of  the  said  court, 
for  the  purpose  of  confining  the  said  James  Cameron  to  close  custody, 
upon  the  ground  that  the  said  James  Cameron  had  the  means  at  his  dis- 
posal or  within  his  controul,  of  satisfying  the  said  debt  for  which  he  was 
in  execution  as  aforesaid,  or  a  considerable  portion  thereof,  and  upon  the 
said  application  such  proceedings  were  had,  that  afterwards,  to  wit  on  the 
fifth  day  of  March,  in  the  year  last  aforesaid,  the  Honourable  John  Be- 
verly Kobinson,  Chief  Justice  of  the  said  Court,  did  make  an  order  under 
his  hand,  in  the  said  cause,  in  which  the  said  Daniel  Campbell,  Malcolm 
Mclntyre,  and  Duncan  McKellar,  were  plaintiffs,  and  the  said  James 
Cameron,  defendant,  that  the  said  James  Cameron,  the  defendant  in  the 
said  cause,  should  be  committed  to  the  close  custody  of  the  sheriff  of  the 
London  District,  it  having  appeared  by  affidavit  and  papers  filed,  that  the 
said  James  Cameron  had,  to  wit,  at  the  time  of  the  making  of  the  said 
order,  the  means  at  his  disposal,  or  within  his  controul,  of  satisfying  the 
debt  for  which  he  was  in  execution,  (meaning  the  said  writ  of  capias  ad 
satisfaciendum,)  or  a  considerable  portion  thereof ;  and  it  also  having 
thereby  appeared,  that  the  said  defendant,  James  Cameron,  had  not  given 
a  sufficient  or  satisfactory  schedule  of  his  real  and  personal  estates,  debts 
and  effects  of  every  description,  pursuant  to  notice  served  upon  him  in  the 
said  cause,  in  which  the  said  Daniel  Campbell,  Malcolm  Mclntyre,  and 
Duncan  McKellar,  were  plaintiffs,  and  the  said  James  Cameron  was 
defendant,  according  to  the  statute ;  which  said  order,  being  so  made  as 
aforesaid,  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
delivered  to  the  plaintiff,  so  being  sheriff  as  aforesaid,  to  be  executed 
according  to  law.  And  the  plaintiff  farther  saith,  that  the  said  Lancaster 
Hiram  Schofield,  being  such  deputy  sheriff  as  aforesaid,  and  bound  by  his 
duty  and  the  said  writing  obligatory,  to  execute,  and  cause  and  procure  to 
be  executed,  all  and  every  writ  and  writs,  process  and  processes,  warrant 
and  warrants,  precept  and  precepts,  mandate  and  mandates,  directed 
from  and  out  of  all  and  every  or  any  of  her  Majesty's  courts  at  Toronto, 
aforesaid,  or  from  any  commissioner  or  commissioners,  justices  of  the 
peace,  or  other  person  or  persons,  oflacer  or  officers,  having  authority 
thereto,  to  the  said  sheriff  of  the  London  District,  and  placed  in  the 
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hands  of  the  said  Lancaster  Hiram  Schofield  to  be  executed ;  the  said 
plaintiff  afterwards,  to  wit,  on  the  7th  day  of  March,  in  the  year  last 
aforesaid,  placed  in  the  hands  of  the  said  Lancaster  Hiram  Schofield,  the 
said  order  so  made  by  the  said  Chief  Justice,  to  be  executed  accord- 
ing to  law,  with  instructions  to  the  said  Lancaster  Hiram  Schofield  to 
effect  such  execution ;  by  virtue  of  which  said  order,  the  said  Lancaster 
Hiram  Schofield,  so  being  deputy  sheriff  as  aforesaid,  afterwards,  and 
whilst  the  said  order  and  instructions  were  in  full  force,  to  wit,  on  the 
7 th  day  of  March,  in  the  year  last  aforesaid,  and  within  the  said  district 
of  the  said  plaintiff,  took  and  arrested  the  said  James  Cameron  by  his 
body,  and  then,  by  virtue  of  the  said  order  and  instructions,  had  and 
detained  him  in  custody  under  the  said  order,  and  kept  and  detained  him 
in  custody  from  thence  until  the  said  Lancaster  Hiram  Schofield,  so  being 
deputy  sheriff  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  without  tlie  leave  or  license,  and  against  the  will  of  the  plaintiff 
and  of  the  said  Daniel  Campbell,  Malcolm  McLityre,  and  Duncan 
McKellar,  or  any  or  either  of  them,  wrongfully  suffered  and  permitted  the 
said  James  Cameron  to  escape  and  go  at  large  wheresoever  he  would,  out 
of  the  custody  of  the  said  Lancaster  Hiram  Schofield,  he  the  said  Lan- 
caster Hiram  Schofield  so  then  being  and  acting  as  such  deputy  sheriff  as 
aforesaid,  by  reason  whereof  the  said  plaintiff  thereupon  became  liable  to 
pay  to  the  said  Daniel  Campbell,  Malcolm  Mclntyre,  and  Duncan 
McKellar,  the  whole  amount  of  the  said  sum  of  money  endorsed  upon  the 
said  writ  of  capias  ad  satisfaciendum,  and  interest  thereon,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  400Z.,  due  and 
owing  from  the  said  James  Cameron  to  the  said  Daniel  Campbell,  Malcolm 
Mclntyre,  and  Duncan  McKellar,  upon  and  under  the  said  judgment  and 
writ  of  capias  ad  satisfaciendum  upon  which  the  said  James  Cameron  had 
been  in  custody  as  aforesaid ;  and  being  so  liable,  the  said  plaintiff  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  was  called  upon,  and 
forced  and  compelled  to  pay  to  the  said  Daniel  Campbell,  Malcolm 
Mclntyre,  and  Duncan  McKellar,  the  amount  of  their  claim  against  the 
said  James  Cameron,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  400/.,  and  thereby  he  the  said  plaintiff  hath  sustained 
great  loss  and  damage,  to  wit,  the  sum  last  aforesaid,  contrary  to  the  form 
and  effect  of  the  condition  of  the  said  writing  obligatory,  and  this  the 
plaintiff  is  ready  to  verify,  &c.  And  for  assigning  a  further  breach  of  the 
said  condition  of  the  said  writing  obligatory,  the  plaintiff  saith,  that  he 
the  plaintiff  being  so  liable,  for  the  cause  aforesaid,  to  pay  to  the  said 
Daniel  Campbell,  Malcolm  Mclntyre,  and  Duncan  McKellar,  the  amount 
of  their  said  claim  against  the  said  James  Cameron,  under  and  upon  the 
said  judgment  and  writ  as  aforesaid,  the  said  Lancaster  Hiram  Schofield, 
and  the  said  Joseph  B.  Clench,  and  the  said  Samuel  Peters,  and  the  said 
John  O'Neill,  and  the  said  defendant  in  the  said  writing  obligatory  named, 
did  not  nor  would,  nor  did  nor  would  any  of  them,  save  harmless  and 
indemnify  the  said  plaintiff  from  all  or  any  of  the  damages,  costs  and 
losses,  arising  and  happening  by  reason  of  the  not  executing,  by  the  said 
Lancaster  Hiram  Schofield,  of  the  said  order,  as  in  the  said  replication  to 
the  said  plea  as  hereinbefore  mentioned,  according  to  the  true  intent  and 
meaning  of  the  condition  of  the  said  writing  obligatory,  although  the  said 
defendant  had,  on  the  day  and  year  last  aforesaid,  notice  thereof,  but  on 
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the  contrary  thereof,  they,  and  each  of  them,  wholly  refused  so  to  do ; 
whereupon  and  whereby  the  said  plaintiff,  being  so  liable  as  aforesaid, 
afterwards,  to  wit,  on  the  1  st  day  of  August,  in  the  year  of  our  Lord  1  844, 
was  called  upon,  and  forced  and  obliged  to,  and  did  then  pay,  to  the  said 
Daniel  Campbell,  Malcolm  Mclntyre,  and  Duncan  McKellar,  the  amount 
of  their  said  claim  against  the  said  James  Cameron,  amounting  in  the 
whole  to  the  said  sum  of  400^.,  whereby  the  plaintiff  was  and  is  much 
damnified,  to  wit,  to  the  said  sum  of  400^.:  and  so  the  plaintiff  in  fact 
saith,  that  the  defendant  hath  not  hitherto  in  all  things  performed, 
executed  and  fulfilled  the  condition  of  the  said  writing  obligatory  on  his 
part  to  be  performed,  and  this  the  plaintiff  is  ready  to  verify,  &c. 

To  the  first  replication,  the  defendant  demurs  specially,  because  it  is  not 
stated  therein  that  the  said  order  of  the  Chief  Justice  was  delivered  to  the 
defendant  after  the  execution  of  the  said  writing  obligatory,  or  while  the 
same  was  in  force,  or  while  the  said  James  Cameron  was  remaining  on  the 
said  limits ;  and  also,  because  it  does  not  appear  whether  such  delivery 
was  before  or  after  the  said  agreement  in  writing  between  the  plaintiff  and 
the  defendant ;  and  also  because  there  is  no  profert  made  of  the  said 
agreement  in  writing,  which  there  ought  to  have  been  if  the  plaintiff 
desires  to  make  it  a  part  of  the  said  writing  obligatory  ;  and  also  because 
it  is  not  stated  whether  the  said  order  was  obtained  in  term  time  or  vaca- 
tion ;  and  also  because  it  does  not  appear  that  the  said  James  Cameron 
h-^d  any  notice  of  the  said  proceeding  to  commit  him  to  due  custody,  or 
that  clay  summons  or  rule  in  that  behalf  was  served  upon  the  said  James 
Cameron ;  and  also  because  the  said  order  is  not  framed  as  the  statute 
directs,  nor  does  it  give  any  direction  to  the  sheriff  to  apprehend  the  said 
James  Cameron ;  and  also,  because  it  is  not  alleged  that  the  said  James 
Cameron  was  on  the  limits  when  arrested  by  the  said  Lancaster  Hiram 
Schofield,  but  only  that  he  arrested  hira  within  the  district  of  the  plaintiff; 
and  it  does  not  appear  that  the  said  arrest  or  escape  took  place  before  the 
commencement  of  this  suit ;  and  also,  that  it  is  not  shewn  that  the  defen- 
dant did  not  commit  the  said  James  Cameron  to  close  custody,  according 
to  the  said  order;  nor  whether  the  said  James  Cameron  escaped  and 
went  beyond  the  said  limits,  or  remained  upon,  or  returned  to  the  said 
limits  after  the  arrest  on  the  said  order ;  and  also  because  the  first  breach 
is  in  other  respects  uncertain,  informal  and  insufficient. 

And  the  defendant  says,  that  the  second  breach  above  assigned,  is  not  suf- 
ficient in  law,  for  the  following  causes,  that  is  to  say  :  that  the  said  breach 
shews  no  other  or  different  subject  matter  from  that  contained  in  the  first 
breach,  and  no  distinct  breach  could  be  assigned  therein  as  it  is  stated  and 
set  forth ;  and  that  the  said  second  breach  comes  within  the  rule  against 
double  pleading,  and  is  bad  as  offering  a  double  statement  of  the  same 
matter  contained  in  the  first  breach  ;  and  also,  because,  if  the  second 
breach  is  otherwise  well  assigned,  it  should  set  forth  in  fuU  the  proceed- 
ings by  which  the  plaintiff  was  damnified,  and  not  refer  to  them  in  the 
manner  in  which  they  are  referred  to  in  the  said  breach ;  and  because,  if 
the  said  proceedings  can  be  so  referred  to,  they  are  liable  to,  and  the 
defendant  urges  against  them,  the  same  objections  as  are  contained  in 
the  demurrer  to  the  said  first  breach ;  and  the  liability  of  the  plaintiff,  for 
the  causes  aforesaid,  is  uncertain,  as  not  referring  to  the  causes  in  the 
liaid  first  breach,  but  leaving  it  to  be  conjectured  what  causes  the  plaintiff 
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meant  to  refer  to ;  and  also,  because,  if  the  said  causes  were  those  con- 
tained in  the  first  breach,  the  second  breach  is  double  in  this,  in  shewing 
a  breach  of  the  said  writing  obligatory,  by  the  escape  of  the  said  James 
Cameron  ;  and  also,  in  not  indemnifying  the  plaintiff  from  his  liability  in 
consequence  of  that  escape  ;  and  also,  because  the  said  breach  is  in  other 
respects  uncertain,  informal,  and  insufficient,  &c. 

J.  Hillyard  Cameron  in  support  of  the  demurrer. — In  addition  to  the 
objections  which  the  defendant  has  raised  to  the  plaintiff's  replications  on 
special  demurrer,  he  urges  two  other  grounds  of  objection  on  general 
demurrer ;  first,  that  the  sureties  are  not  liable  for  any  default  of  the 
deputy  sheriff,  which  may  have  happened  after  the  expiration  of  the  period 
of  six  months  mentioned  in  the  bond  and,  secondly,  that  there  is  no 
express  allegation,  that  the  debtor  in  the  writ  of  execution  did  escape. 
Upon  the  first  point,  the  condition  of  the  bond  certainly  appears  in  many 
parts  to  be  intended  to  confine  the  liability  of  the  sureties  to  the  period 
of  six  months  ;  while  in  other  parts  it  would  seem  that  their  liability  was 
also  to  extend  over  any  further  period  that  might  be  agreed  upon  between 
the  principals,  according  to  the  terms  of  the  condition.  In  the  conclusion 
of  the  condition  their  liability  is  expressly  confined  to  the  period  of  six 
months;  and  that  being  so  expressly  stated  there,  "the  period  of  time" 
and  "  the  said  period,"  referred  to  in  other  parts  of  the  condition,  ought 
to  be  construed  to  apply  to  the  six  months  only,  and  not  to  be  extended 
to  any  other  period  that  might  afterwards  be  agreed  upon  between  the 
parties.  The  default  which  is  complained  of  as  a  breach  of  the  condi- 
tion occurred  after  the  six  months  had  expired;  and  this  defendant  must 
be  discharged  from  the  bond,  if  the  condition  now  contended  for  is  held 
to  be  the  correct  one.  On  the  second  point,  there  is  no  escape  of  the 
debtor  distinctly  alleged  ;  it  is  averred  only  that  the  deputy  sheriff  "  per- 
mitted and  suffered  him  to  escape  and  go  at  large,"  but  no  actual  escape 
is  stated  ;  and,  although  he  may  have  permitted  and  suffered  him  to 
escape,  it  by  no  means  follows  from  the  use  of  these  words,  that  he  did 
in  fact  escape.  It  is  true  that  this  form  of  declaration  is  adopted  in 
actions  against  sheriffs  for  escapes,  but  it  is  not  therefore  necessarily 
correct ;  and  this  action  is  against  a  surety,  and  not  against  the  sheriff 
himself :  the  averment,  to  shew  a  breach  of  the  condition,  should  be 
direct  and  positive  upon  the  point  which  has  caused  the  forfeiture  of  the 
bond.  The  exceptions  taken  on  special  demurrer  are  very  numerous ; 
but  there  are  several  on  which  the  defendant  does  not  intend  to  rely.  It 
is  contended  that  profert  should  have  been  made  of  the  agreement 
endorsed  on  the  bond  ;  it  must  be  looked  upon  as  a  part  of  the  bond 
itself,  when  it  became  necessary  for  the  plaintiff  to  set  it  out  as  a  part  of 
his  case  ;  and  although  it  is  not  itself  under  seal,  yet,  if  it  is  to  be  treated 
as  a  part  of  the  bond,  it  must  be  viewed  as  if  it  were  under  seal,  and 
then  profert  of  it  should  be  made.  The  causes  of  demurrer,  referring  to 
the  order  to  commit  to  close  custody,  are  well  assigned.  The  order  was 
applied  for,  and  made  under  4  Will.  IV.  ch.  10,  sec.  4,  by  which  it  is 
enacted  that,  under  such  circumstances  as  are  set  out  in  the  replication, 
the  court  in  term  time,  or  a  judge  in  vacation,  may  make  an  "  order  or 
rule  upon  the  sheriff,  directing  him  to  apprehend  the  debtor,  and  keep 
him  in  custody  within  the  walls  of  the  gaol  of  his  district."  In  the  first 
place,  it  is  contended  that  it  should  have  been  expressly  stated  that  this 
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order  was  made  in  vacation  ;  but  that  does  not  appear :  it  should  also  have 
been  shewn  that  it  was  made  and  delivered  to  the  deputy  sheriff  after 
the  making  of  the  bond,  and  the  enlargement  of  the  time,  and  that  it  was 
such  an  order  as  the  statute  contemplated ;  not  merely  an  order  that  the 
debtor  should  be  committed  to  the  close  custody  of  the  sheriff,  but  an 
order  directed  to  him,  and  following  the  very  words  pointed  out  in  the 
statute.  There  are  also  the  further  objections,  that  the  plaintiff  does  not 
allege  either  that  the  debtor  was  on  the  limits  when  the  order  was 
delivered  to  the  deputy  sheriff,  or  that  he  was  arrested  on  the  limits  under 
the  order,  or  that  he  escaped  from  thence ;  all  which  were  essentially 
necessary  for  a  correct  statement  of  the  plaintiff's  cause  of  action.  The 
second  breach  assigned  by  the  plaintiff  is  open  to  these  same  objections. 
Upon  all  these  grounds,  the  defendant  is  entitled  to  judgment. 

Vanhoughnet  contra. — The  general  rule  as  to  the  construction  of  bonds 
is,  that  they  shall  be  taken  most  strongly  against  the  obligor ;  and  upon 
the  first  objection  raised  on  general  demurrer,  this  rule  must  hold  pecu- 
liarly against  the  defendant,  as  in  his  plea  of  performance  of  the  condition 
he  has  not  confined  himself  to  the  six  months  only,  but  has  extended  his 
defence  to  the  enlarged  time,  shewing  thereby  his  own  construction  of 
the  instrument  as  a  binding  contract  upon  him  after  the  six  months  had 
expired — a  construction  which  must  be  borne  out  by  the  whole  language 
and  tenor  of  the  bond,  although  there  are  some  parts  which  would  seem 
to  militate  against  it.  There  are  some  precedents  in  actions  against 
sheriffs  for  escapes,  where  the  declaration  is  framed  to  meet  the  objection 
urged  here  ;  but  the  majority  of  the  precedents  merely  state  that  the 
sheriff  permitted  and  suffered  the  debtor  to  escape,  without  making  any 
express  averment  that  he  actually  did  escape.  The  only  ground  upon 
which  the  deputy  sheriff  or  his  sureties  can  resist  this  action  is,  that  the 
order  and  proceedings  to  arrest  are  void,  because,  if  they  are,  the  sheriff 
would  not  have  been  liable  in  an  action  for  the  escape ;  and  consequently 
ihis  deputy  cannot  be  charged  for  the  injury  which  the  sheriff  alleges  he 
has  sustained — an  injury  which  he  must  have  suffered  through  his  own 
neglect  in  not  making  a  proper  defence  to  the  action  for  the  escape,  and 
not  for  any  other  cause.  But  the  objections  made  by  the  defendant  do 
not  shew  that  the  sheriff  would  have  been  released  from  an  action  for  the 
■escape  ;  they  are  objections  rather  to  the  form,  than  to  the  substance  of 
the  proceedings,  shewing  that  the  order  was  voidable,  not  void.  There 
was  no  profert  of  the  agreement  necessary,  as  it  was  not  a  sealed  instru- 
ment ;  and  the  agreement  was  in  fact  set  out  in  the  replication.  The 
other  objections  that  have  been  urged  for  the  defendant  ought  not  to  be 
allowed  to  prevail,  because  it  does  sufficiently  appear  on  all  the  pleadings 
that  the  order  was  made,  and  delivered  to  the  deputy  sheriff  after  the 
making  of  the  bond  and  endorsement;  and  that  the  arrest  under  the 
judge's  order,  and  the  escape  therefrom,  both  took  place  while  the  debtor 
was  on  the  limits. 

Robinson,  C.  J. — The  first  ground  on  general  demurrer  is,  that  the 
sureties  are  not,  by  the  language  of  the  condition,  bound  for  any  longer 
period  than  the  first  six  months  after  the  date  of  the  bond.  It  is  very 
clear,  I  think,  that  no  distinction  can  be  made  upon  the  words  of  this 
condition  between  the  deputy  sheriff  and  his  sureties.  If  the  bond 
applies  in  regard  to  the  deputy,  for  any  period  of  service  beyond  the 
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first  six  months,  in  case  of  the  time  being  agreed  to  be  extended,  it 
must  apply  equally  to  the  sureties.  There  can  be  no  doubt  what  was 
intended ;  and  where  the  meaning  is  clear  upon  the  face  of  an  instru- 
ment, the  court  will  lean  strongly  in  favour  of  the  construction  which  will 
effectuate  the  intention.  But  several  questions  arise  upon  this  condition, 
as  it  regards  the  enlarged  period  of  service.  The  six  months  could  only, 
as  I  conceive,  be  extended  once ;  but  it  is  not  material  to  examine  this 
point,  for  the  plaintiff's  case  only  sets  forth  one  extension  of  the  period, 
and  complains  of  a  breach  within  such  extended  time.  He  does  not  aver, 
however,  that  the  agreement  to  extend  the  time  was  made  while  the  bond 
was  in  force — I  mean  while  the  relation  of  deputy  under  the  original 
agreement  continued;  but,  on  the  contrary,  he  states  it  to  have  taken 
place  on  the  4th  of  January,  1844,  which  was  on  the  day  after  the  six 
months  had  run  out.  Upon  the  question  whether  the  liability  of  the 
sureties  can  be  taken  to  cover  the  extended  period,  the  recital  clearly 
enough  shews  what  the  intention  was: — "  And  whereas  the  said  A,  B., 
"  &c.  &c.,  have  agreed  to  go  security  for  the  due  performance,  &c.,  during 
'"''the  said periody  It  is  true  that  the  only  certain  period  that  had  been 
mentioned  before  is  six  months^  but  it  had  just  been  recited  that  the 
extended  time  (if  there  should  be  an  extension)  is  to  be  looked  upon  as 
if  inserted  in  the  body  of  the  bond  ;  and,  if  it  had  been  so  inserted,  then 
'"''the  said  period'"  could  only  refer  to  the  extended  period,  and  the  un- 
dertaking of  the  sureties  would  apply  to  that.  Upon  the  recital,  then, 
it  stands  clear  of  doubt.  The  actual  condition  is,  that  "if  the  defendant 
"  shall,  during  the  six  months,  or  so  long  as  he  shall  continue  in  the  office, 
"  execute  and  perform,  &c."  If  it  were  not  for  the  exposition  of  the 
meaning  of  the  parties  which  is  given  in  the  recital,  I  should  take  this  to 
mean  during  the  six  months^  or  during  any  less  period  that  Schofield  might 
continue  to  serve ;  supposing  it  merely  meant  to  refer  to  the  contingency 
of  his  ceasing  to  be  in  office  before  the  six  months  should  expire.  But 
I  think,  with  the  aid  of  the  recital,  we  can  fairly  understand  that  the  parties 
intended  to  cover,  by  the  words  or  so  long  as  he  shall  continue  to  serve,  any 
extended  time  for  which,  by  agreement  according  to  the  condition,  the 
deputation  should  be  continued ;  and,  being  satisfied  that  such  was  the 
meaning,  we  ought  so  to  construe  the  instrument  (and  we  can,  I  think,  do 
so  with  reference  to  this  portion  of  it)  without  doing  violence  to  the 
expression.  And  so  we  may  also  understand  the  condition,  in  that  part 
of  it  which  says  that  the  deputy  shall  execute  all  mandates  directed  to 
the  sheriff,  and  delivered  to  him  during  the  said  term,  and  all  writs,  &c., 
which,  during  the  said  term,  shall  come  into  the  hands  of  the  deputy. 
The  said  term  may,  in  these  cases,  be  construed  to  mean  the  term  which 
would  be  in  the  recital,  if  the  time  to  which  the  service  had  been  enlarged 
by  agreement  endorsed  had  been  written  in  the  body  of  the  instrument. 
The  concluding  part  of  the  condition,  however,  throws  a  difficulty  in  the 
way  of  this  construction ;  for  there,  when  the  obligors  come  to  bind 
themselves  in  general  terms  to  save  the  sheriff  harmless  in  all  things,  &c., 
they  do  limit  their  liability  to  the  original  period ;  for  they  only  undertake 
in  respect  to  things  done  or  omitted,  &c.,  "during  the  said  period  of  six 
months."  These  words  are  so  express,  that  perhaps  we  could  not  pro- 
perly enlarge  their  sense  in  any  case  in  which  the  sheriff  might  be  reduced 
to  rely  upon  them ;  and  they  further  make  it  questionable,  whether  such 
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an  express  limitation  in  the  conclusion  of  the  instrument  to  the  "  said 
period  of  six  months,"  must  not  be  taken  to  explain  what  the  intention 
was  before,  when  the  words  "during  the  said  period"  are  used  alone. 
The  condition  is  inaccurately  drawn.  Whoever  framed  it  copied  in  some 
parts  of  it  too  closely  the  form  from  which  he  took  it,  losing  sight  of  the 
special  circumstance  that  the  parties  meant  to  provide  for  a  future  exten- 
sion of  the  period.  But  I  thiuk  I  should  have  held,  that  the  condition 
of  the  bond  as  to  executing  process,  &c.,  would  cover  any  extended 
period  properly  agreed  to  and  endorsed  on  the  bond,  even  if  the  defendant 
had  not  by  his  plea  acquiesced,  as  he  certainly  has  done,  in  that  construc- 
tion ;  for  he  pleads  that  the  deputy,  from  the  making  of  the  bond  to  the 
commencement  of  the  suit,  had  always  faithfully  executed  the  office,  which 
would  carry  down  the  period  to  29th  August,  1844;  and  he  evidently 
speaks  of  the  said  teinn  as  meaning  all  the  time  that  Schofield  was  in 
office — though,  in  pleading  performance  generally  of  the  last  part  of  the 
condition,  he  pleads  it  properly  in  the  words  of  the  condition,  i.  e.  "  during 
"  the  said  six  months." 

On  the  whole,  my  opinion  is,  that  the  intent  of  the  parties  is  so  obvious 
on  the  face  of  the  instrument,  that  we  cannot  properly  give  way  to  the 
objection,  that  the  defendant's  liability  throughout  the  condition  is  con- 
fined to  the  six  months  ;  for  I  think  the  fair  construction  is  otherwise, 
though  the  language  could  scarcely  have  been  so  construed  as  to  afford 
more  room  for  plausible  objection  in  that  respect. 

The  second  exception  on  general  demurrer  is,  that  it  does  not  in 
express  terms  charge  that  Cameron  did  in  fact  escape,  but  only  that 
Schofield,  the  deputy,  wrongfully  suffered  and  permitted  him  to  escape : 
which,  it  is  contended,  does  not  necessarily  imply  that  he  did  escape, 
but  only  that  he  was  at  liberty  to  do  so.  In  this  respect,  the  declaration 
conforms  to  the  usual  mode  of  declaring  in  such  cases.  There  are  some 
precedents  of  declarations  for  escape,  in  which  it  is  distinctly  averred 
(as  it  is  contended  it  ought  to  be  here)  that  the  debtor  did  escape,  as  well 
as  that  the  officer  suffered  and  permitted  him  to  do  so ;  but  the  greater 
number  of  precedents  that  I  have  seen,  and  in  books  of  good  authority,  state 
only  as  this  does,  that  the  officer  wrongfully  suffered  and  permitted  the 
debtor  to  escape,  without  adding  that  the  debtor  did  escape  and  go  at  large, 
&c.  In  Jones  v.  Pope  (a)  the  declaration,  which  is  given  in  full,  exactly 
resembles  the  present  in  this  paiticular.  The  record  was  then  before  the 
court  upon  demurrer  ;  and  though  Saunders  himself  took  other  exceptionv«» 
to  the  declaration,  he  made  no  objection  for  want  of  a  sufficiently  direct 
charge  that  the  debtor  had  escaped. 

As  to  the  special  causes  assigned,  the  replication,  in  my  opinion,  ought  to 
have  averred  that  the  order  to  commit  to  close  custody  was  delivered 
after  the  making  of  the  writing  obhgator}',  and  of  the  enlargement  of 
time,  and  during  the  period  for  which  this  defendant  was  answerable. 
This  appears  to  me  indispensable,  in  order  to  bring  the  default  within 
the  scope  of  the  defendant's  liability ;  and  I  think  the  replication  clearly 
bad  on  account  of  this  defect. 

Further,  the  replication  does  not  shew  a  legal  arrest  under  the  judge's 
order :  for  it  does  not  in  any  manner  aver  that  Cameron  was  on  the 
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limits,  when  the  order  was  delivered  to  Schofield,  nor  that  Schofield 
arrested  him  on  the  limits. 

No  profert  of  the  indorsement,  I  think,  was  necessary.  It  was  not  by 
deed,  and  was  not  required  to  be  so.  It  was  on  the  same  paper  of 
which  a  profert  had  already  been  made ;  if  it  is  a  part  of  the  condition, 
it  appears  on  the  instrument ;  but  it  cannot  be  regarded  as  part  of  the 
condition,  because  it  is  averred  to  have  been  made  on  another  day  (a). 
The  order  to  commit  need  not  have  been  averred  to  have  been  made  in 
vacation.  Being  set  out  as  the  order  of  a  judge,  made  according  to  the 
statute,  it  will  be  presumed,  in  this  action  against  the  sureties  for  a  mis- 
feasance of  the  deputy  sheriff,  to  have  been  regularly  made,  till  the  defen- 
dant shews  the  contrary.  And  for  the  same  reason,  it  was  not  neces- 
sary, I  think,  that  the  plaintiff  should  have  shewn  that  the  order  was 
made  upon  summons  granted  and  served. 

The  objection  to  the  form  of  the  order,  as  set  out,  seems  to  have  weight. 
It  is  not  set  out  as  an  order  directed  to  the  sheriff,  but  merely  command- 
ing that  the  "  said  James  Cameron  should  be  committed  to  the  close 
"  custody  of  the  sheriff  of  the  London  District."  Such  an  order,  the 
statute  says  (&),  shall  be  made  "  upon  the  sheriff,  directing  him  to  appre- 
"  hend  the  defendant,  and  keep  him  in  custody  within  the  walls  of  the 
"  gaol  of  his  district."  If  the  deputy  sheriff,  receiving  such  an  order,  acted 
upon  it,  and  took  the  debtor,  and  if  such  arrest  would  not  be  illegal  and 
void,  then  the  sheriff  would  be  liable  for  an  escape ;  and  it  would  perhaps 
follow  as  a  consequence,  that  the  default  of  the  deputy  in  regard  to  such 
arrest,  would  produce  the  liability  of  himself  and  his  sureties;  but  I 
doubt  whether  this  replication  can  be  upheld  against  this  exception  ; 
because  the  allegation  is,  that  Schofield  was  bound  by  his  duty  and  by 
the  obligation,  to  execute  a  mandate,  which  was  not  itself  directed  to 
the  sheriff;  but  I  apprehend  he  was  not  so  bound,  and  the  repugnance 
appears  on  the  record,  because  the  replication  expressly  sets  out  what  his 
duty  was. 

It  does  not  appear  to  be  necessary  to  aver,  that  the  escape  was  before 
the  commencement  of  this  suit.  There  is  nothing,  I  think,  in  the  remain- 
ing exceptions  to  the  manner  in  which  the  first  breach  is  charged ;  the 
escape  is  certainly  well  stated. 

With  regard  to  the  second  breach,  there  is  nothing  wrong  in  the 
plaintiff  alleging  several  breaches  in  his  replication.  The  statute  allows 
him  to  do  so;  and  in  stating  this  second  breach,  the  plaintiff  can  well 
adopt  and  refer  to  the  matters  set  out  before  in  his  replication,  so  far  as 
they  are  applicable  and  necessary.  But  then,  of  course,  if  there  is  any 
error  or  defect  in  the  statements  thus  referred  to,  the  replication  will  in 
those  respects  be  as  insufficient  for  sustaining  the  second  breach,  as  the 
first. 

In  respect  to  both  of  these  breaches,  it  is  our  opinion,  that  the  replica- 
tion must  be  held  bad,  because  in  neither  of  them  does  it  appear,  that  the 
order  to  commit  Cameron  was  delivered  to  the  deputy  sheriff,  during  the 
period  for  which  the  sureties  were  liable. 

Judgment  for  defendant  on  demurrer. 


(a)  6  Mod.  237;  8  T.  R,  351;  Com.  Dig.  Pleader,  O.  &c. 

(b)  4  Will.  4,  ch.  10,  sec.  4. 
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An  action  on  the  case  in  the  nature  of  a  conspiracy,  does  not  lie  against  a  person 
for  supplanting  another  in  the  purchase  of  goods,  which  had  first  been  con- 
tracted for  by  the  latter  party;  and  in  every  action  on  the  case  in  the  nature 
of  a  conspiracy,  the  declaration  must  expressly  aver  malice  on  the  part  of  the 
defendant. 

The  plaintiff  declares,  for  that  whereas,  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  defendant  hereinafter  mentioned,  the 
plaintiff  had  been  and  was  in  the  lawful  possession  of  a  certain  saw-mill, 
situate  on  the  Grand  River  in  the  said  district,  and  had  been  and  was 
carrying  on  an  extensive  business,  by  purchasing  saw-logs  from  different 
persons  for  the  purpose  of  sawing  the  same  into  boards  at  the  said  saw- 
mill, and  disposing  of  the  said  boards  for  great  gain  and  profit  to  be  there- 
from derived.  And  whereas  also,  before  the  committing  of  the  said 
grievances  as  aforesaid,  to  wit,  on  the  30th  day  of  December,  in  the  year 
of  our  Lord  1844,  it  was  agreed  by  and  between  the  plaintiff  and  one 
Thomas  Henry  Clarke,  that  he  the  said  Thomas  Henry  Clarke  should  sell 
to  the  said  plaintiff  a  large  number,  to  wit,  600  merchantable  pine  saw- 
logs,  to  be  taken  off  Lots  No.  27  and  28,  in  the  Jones  tract  in  the  said 
district,  and  should  deliver  the  same  for  the  plaintiff  on  the  bank  of  the 
said  Grand  River  ;  and  that  the  plaintiff  should  pay  to  the  said  Thomas 
Henry  Clarke  the  sum  of  15s.  for  every  1000  feet,  board  measure,  which 
the  same  should  contain.  And  it  was  further  agreed,  that  as  soon  as 
convenient,  after  the  navigation  of  the  said  Grand  River  should  be  opened 
in  the  following  spring,  the  said  Thomas  Henry  Clarke  should  convey  the 
said  logs  from  the  bank  of  the  said  river  aforesaid,  to,  and  deliver  the 
same  in  the  basin  of  the  plaintiff,  at  Dunville  in  the  said  district.  And  it 
was  further  agreed,  between  the  plaintiff  and  the  said  Thomas  Henry 
Clarke,  that  the  plaintiff  should  from  time  to  time,  during  the  preparing 
and  getting  out  the  said  logs,  pay  and  advance  to  the  said  Thomas  Henry 
Clarke,  certain  proportions  of  the  said  price  or  sum  to  be  paid  for  the 
said  logs  as  aforesaid,  that  is  to  say,  that  when  and  as  soon  as  1 00  of  the 
said  logs  should  be  delivered  on  the  bank  of  the  said  river,  the  plaintiff 
should  pay  to  the  said  Thomas  Henry  Clarke  the  sum  of  \s.  3d.  for  each 
thereof,  and  in  the  like  proportion  for  the  remainder  thereof,  and  should 
pay  the  remainder  of  the  said  price  when  the  said  logs  should  be  delivered 
in  the  plaintiff's  basin  at  Dunville,  as  aforesaid.  And  it  was  further 
agreed,  that  the  said  logs  should  be  all  of  a  large  size ;  that  is  to  say,  that 
they  should  each  measure  sixteen  inches  at  the  smaller  end  thereof,  and 
should  be  in  length  from  ten  to  fifteen  feet ;  of  all  which  agreement  the 
defendant  then  had  notice.  And  whereas  also,  in  pursuance  of  the  said 
agreement,  the  said  Thomas  Henry  Clarke  afterwards,  to  wit,  on  the  said 
30th  day  of  December,  and  from  thence  until  the  committing  of  the 
grievances  by  the  said  defendant  as  aforesaid,  did  cut  and  take  off  of  the 
said  lots  27  and  28,  and  prepare  a  large  quantity,  to  wit,  the  whole  of 
the  600  merchantable  saw  logs,  which  contained  by  admeasurement  a 
great  number,  to  wit,  300,000  feet  board  measure;  and  did,  during  the 
time  last  aforesaid,  deliver  the  same  on  the  bank  of  the  said  Grand  River, 
for  the  plaintiff,  as  aforesaid.  And  whereas  the  plaintiff  did  from  time  to 
time,  during  that  period,  and  before  the  committing  of  the  said  grievances 
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by  the  defendants,  the  same  being  required  by  the  said  Thos.  Henry  Clarke, 
pay  to  the  said  Thomas  Henry  Clarke  the  sum  of  Is.  Sd.  for  each  of  the 
said  logs  so  delivered  on  the  bank  of  the  river,  as  aforesaid ;  which  several 
sums  of  Is.  Sd.  amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of 
371.  10s.,  according  to  the  said  agreement ;  and  did  also  pay  divers  other 
sums  on  account  of  the  price  of  the  said  logs  amounting,  to  wit,  to  601. ;  of 
all  which  premises  the  defendants  were  then  well  aware.  And  the  plain- 
tiff saith  that  the  defendants,  so  being  aware  of  all  the  premises,  and  well 
knowing  all  other  the  facts  connected  with  the  said  agreement,  and  the 
interest  of  the  plaintiff  in  the  said  saw  logs,  and  the  great  benefit,  profit 
and  advantage  which  he  would  derive  from  the  same,  but  fraudulently 
and  wickedly  intending  to  injure  him  in  that  behalf,  and  to  deprive  him 
of  the  moneys  which  he  had  advanced  to  the  said  Thonras  Henry  Clarke, 
as  aforesaid,  and  from  all  benefit,  profit  and  advantage  which  he  was  about 
to  derive  from  the  said  saw  logs^  by  means  of  his  said  mill  and  otherwise, 
afterwards,  and  after  the  said  logs  had  been  rafted  in  the  said  Grand 
River,  for  the  purpose  of  being  conveyed  to  the  plaintiff's  basin  at  Dun- 
ville,  as  aforesaid,  and  whilst  the  said  logs  were  so  being  conveyed  through 
the  said  river  to  the  said  plaintiff  's  basin  at  Dunville,  as  aforesaid,  by  the 
said  Thomas  Henry  Clarke,  and  after  the  said  plaintiff  had  advanced  the 
said  moneys  therefor  to  the  said  Thomas  Henry  Clarke,  and  within  a 
reasonable  time  after  the  opening  of  the  navigation  of  the  said  Grand 
River  in  the  spring  hereinbefore  in  that  behalf  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  first  day  of  March,  in  the  year 
of  our  Lord  1845,  falsely,  fraudulently,  deceitfully  and  wickedly  did 
combine  and  conspire  with  the  said  Thomas  Henry  Clarke,  for  the  sale  of 
the  same  saw  logs,  by  the  said  Thomas  Henry  Clarke,  to  them  the  defen- 
dants, at  and  for  a  much  less  price  or  sum  than  the  same  were  worth, 
with  the  intent  and  for  the  purpose  of  cheating  and  defrauding  the  said 
plaintiff  in  respect  of  his  interest  in  the  same,  and  otherwise,  they  the 
defendants,  well  knowing  the  interest  he  the  plaintiff  had  therein,  and  all 
the  facts  and  premises  aforesaid.  And  the  plaintiff  further  saith  that,  in 
pursuance  of  the  said  combination  and  conspiracy,  the  said  Thomas  Henry 
Clarke  did  then  and  there,  with  the  intent  and  for  the  purposes  aforesaid, 
sell  to  the  defendants  the  whole  of  the  said  saw  logs,  so  being  conveyed 
through  the  said  Grand  River  to  the  plaintiff's  basin  at  Dunville,  as 
aforesaid,  at  and  for  a  smaller  price  or  sum  than  they  were  worth ;  and 
the  defendants  then  deceitfully  and  fraudulently  took  and  carried  away 
the  same,  and  converted  and  disposed  thereof  to  their  own  use.  Con- 
cluding with  statement  of  damage. — To  this  declaration  the  defendants 
pleaded  a  special  plea,  which  was  specially  demurred  to  by  the  plaintiff, 
as  being  double  and  amounting  to  the  general  issue;  but  the  plea  is 
omitted,  as  it  v/as  not  supported  upon  the  argument,  and  the  judgment 
of  the  court  proceeded  upon  the  defendant's  objections  to  the  declaration, 
which  were,  that  no  action  on  the  case  in  the  nature  of  a  conspiracy 
would  lie  upon  the  facts  therein  stated ;  and  that,  even  if  such  action 
were  maintainable,  the  declaration  was  insufficient,  because  it  did  not 
charge  the  defendants  with  having  acted  maliciously. 

H.  Eccles,  for  the  plaintiff,  confined  himself  to  the  objections  which 
had  been  raised  on  the  special  demurrer  to  the  defendant's  plea. 
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J.  Hillyard  Cameron^  for  the  defendants. — The  plea  is  very  probably 
not  sustainable  against  the  plaintiff's  objections,  although  there  are  pre- 
cedents for  pleas  of  a  similar  nature  in  other  forms  of  action ;  but  the 
defendants  object  to  the  plaintiff's  declaration,  as  containing  no  cause  of 
action  whatever  against  them,  in  the  manner  and  form  in  which  the  facta 
are  stated.  If  the  agreement  and  proceedings  thereon  are  truly  set  out, 
the  plaintiff  would  probably  have  a  remedy  against  the  defendants  in 
trover,  but  he  can  have  none  in  this  form  of  action.  He  has  mistaken 
the  form  of  his  remedy,  and  is  endeavouring  to  maintain  an  action  in  the 
nature  of  a  conspiracy  against  parties  who  have  broken  in  upon  an  agree- 
ment that  he  has  made  with  another ;  when,  if  he  is  entitled  to  any 
redress  against  them,  it  must  be  in  an  entirely  different  way.  The  utmost 
that  can  be  said  in  favour  of  the  plaintiff's  case  is,  that  he  shews  that  the 
defendants  have  committed  a  mere  civil  trespass ;  but  an  action  of  this 
nature  will  no  more  lie  for  such  an  injury  than  an  indictment  would;  and, 
indeed,  it  may  be  well  urged  that  in  no  case  can  an  action  for  a  con- 
spiracy be  maintained  where,  under  the  same  state  of  facts,  an  indictment 
for  a  conspiracy  would  not  lie. — Rex  v.  Turner  (a).  The  plaintiff  cannot 
shew  any  authority  or  precedent  for  this  action  ;  and  it  would  be  opening 
a  wide  field  of  litigation  if  suits  of  this  description  could  be  maintained. 
But  there  is  a  further  objection  to  this  declaration,  that  the  plaintiff  does 
not  make  the  necessary  averments  to  support  his  declaration,  supposing 
that  the  facts  stated  were  otherwise  sufficient.  He  nowhere  alleges  that 
the  defendants  acted  maliciously ;  and  it  is  well  settled  law  that,  without 
an  allegation  of  malice,  an  action  of  this  nature  will  not  lie  (b).  Equivalent 
words  will  not  suffice ;  the  precise  allegation  must  appear  in  the  declara- 
tion ;  and  without  it,  even  after  verdict  for  the  plaintiff,  judgment  would 
be  arrested. 

H.  Eccles  in  reply. — It  is  true  that  the  plaintiff  cannot  shew  any  pre- 
cedent or  authority  expressly  in  point  for  this  form  of  declaration  ;  but 
there  can  be  no  objection  in  principle  to  it,  as  actions  on  the  case  in  the 
nature  of  a  conspiracy  have  been  sustained  for  injuries,  which  have  been 
quite  as  much  civil  trespasses  in  their  nature  as  the  injury  sustained  by 
this  plaintiff.  It  was  so  held  in  the  late  case  of  Gregory  v.  The  Duke  of 
Brunswick  (c).  Upon  the  other  objection  of  the  defendants',  the  declara- 
tion contains  sufficient  words  to  make  out  a  malicious  motive,  and  that  is 
all  that  the  law,  as  stated  in  Chitty's  Pleading,  would  seem  to  require  {d), 

Robinson,  C.  J. — The  plea  is  open,  I  think,  to  the  exception  of  being 
double,  as  pointed  out  by  the  demurrer ;  and  it  amounts,  also,  to  the  gene- 
ral issue.  But  it  is  denied  that  the  declaration  lays  any  good  ground  of 
action,  and  we  must  first  apply  ourselves  to  that  question.  It  certainly 
seems  to  be  an  action  of  the  first  impression ;  I  can  find  nothing 
like  it;  and  the  plaintiff  admits  that  he  can  shew  no  precedent  for  it. 
I  am  of  opinion  that  we  cannot  uphold  it.  People  are  daily  sup- 
planting each  other  in  purchases  both  of  lands  and  goods,  and  if  a  civil 
action  in  the  nature  of  a  conspiracy  has  never  been  brought  for  such  an 


(rt)  13  East.  228. 

(Jb)  Com.  Dig.  Action  on  the  Case  for  Conspiracy,  C.  3. 
(c)  1  D.  &  L.  518.  {d)  1  Chit.  405. 
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injury,  it  is  a  very  strong  argument  that  it  has  never  been  considered  to 
lie.    The  maxim  that  whatever  has  never  yet  been  done,  in  regard  to 
matters  of  such  constant  occurrence,  is  not  fit  to  be  done,  is  a  very  rea- 
sonable and  safe  one,  I  think;  and  at  all  events  I  consider  it  right  to 
abide  by  it,  rather  than  let  in  a  flood  of  litigation  upon  a  mere  pretence, 
which  has  never,  hitherto,  been  treated,  that  I  can  find,  either  in  England 
or  here,  as  furnishing  ground  for  any  action.    If  the  facts  stated  in  the 
declaration  had  the  effect  of  changing  the  property  in  the  logs,  so  that 
they  did  not  belong  to  Clarke,  but  were  the  property  of  Davis,  as  soon  as 
they  were  drawn  out  to  the  bank  of  the  Grand  River,  then  Davis  could 
bring  trover  for  them  against  these  defendants,  which  would  be  his  ordina- 
ry and  proper  remedy.    But  if  the  logs  were  not  his  until  they  were 
delivered  at  his  boom  or  basin  in  the  Grand  Kiver,  which  I  take  to  be  the 
result  of  the  statements  in  the  pleadings,  then  Clarke,  for  all  that  appears, 
was  at  liberty  to  sell  these  specific  logs  to  any  one,  and  so  long  as  he 
should  deliver  any  600  logs  cut  off  of  the  lands  named,  by  the  time 
appointed,  he  would  fulfil  his  contract;  and  if  he  failed  in  it,  he  would, 
like  all  other  persons  failing  in  executing  their  contracts,  be  liable  in 
damages,  to  the  party  with  whom  he  had  contracted.    That  is  the  reme- 
dy with  which  all  other  people  are  content,  and  we  are  not  to  presume 
Clarke  to  be  insolvent  and  unable  to  make  a  recompense.    If  he  were 
insolvent,  and  no  remedy  could  be  pursued  against  him,  that  might  form  a 
good  ground  for  this  action ;  but  this  is  not  alleged.    If  this  action  could 
be  maintained  on  the  facts  stated  in  the  record,  then  I  do  not  see  why, 
upon  the  same  principle,  a  man  might  not  have  an  action  brought  against 
him  in  the  nature  of  a  conspiracy,  for  marrying  a  woman  who  had  promised 
to  marry  another ;  or  for  employing  a  counsel  who  had  been  retained  on 
the  other  side;  or  renting  a  house  which  another  had  agreed  to  lease; 
or  hiring  a  servant  who  had  promised  to  enter  the  service  of  another ;  for 
in  each  of  these  cases  a  pecuniary  loss  might  really  be  occasioned.    I  do 
not,  indeed,  know  where  limits  could  be  placed  to  actions  that  might  be 
founded  on  this  description  of  injuries,-— for  injuries  undoubtedly  they 
may  be  to  the  disappointed  party.    If  an  executor,  having  but  £500 
assets,  and  owing  a  bond  debt  of  £1000,  and  simple  contract  debts, 
besides,  to  other  parties,  should  be  persuaded  by  the  latter  class  of  credi- 
tors to  disregard  the  prior  right  of  the  bond  creditor,  and  to  pay  them  in 
preference,  there  could  not  be  a  clearer  case  of  a  pecuniary  loss  sustained 
by  one  party  in  consequence  of  the  eagerness  of  others  to  secure  their 
own  interests  :  and  yet  it  would  astonish  us,  I  think,  to  see  this  made  the 
ground  of  an  action.    Every  species  of  unhandsome  conduct  occasioning 
a  disappointment  to  another,  and  a  loss  of  money,  should  upon  the  same 
principle  that  is  here  advanced  support  an  action;  but  the  law,  I  think, 
does  not  pretend  or  expect  to  keep  people  within  such  bounds.    In  any 
of  the  cases  I  have  supposed,  and  in  the  case  before  us,  it  is  a  forced  and 
unnatural  construction  to  put  upon  the  conduct  of  persons  so  acting,  that 
they  are  influenced  by  the  motive  of  injury  to  others.    Their  end  is 
generall}'  only  the  too  common  one  of  gaining  a  superior  advantage  to 
themselves,  regardless  of  the  expectations  of  others  ;  an  injustice,  no  doubt, 
and  a  species  of  immorality,  but  one  which  the  law  cannot  effectually 
repress.    It  seems  never  to  have  been  imagined  before,  that  courts  of 
justice  were  to  enquire  into  the  motives  with  which  A.  buys  goods  of  B., 
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which  the  latter  had  before  contracted  to  sell  to  C.  But,  admitting  that, 
in  a  very  strong  and  clear  case  of  an  intention  to  injure  the  first  vendee 
or  intended  purchasers,  it  may  be  done  ;  and  admitting  that  this  case 
is  in  substance  one  of  that  kind,  then  I  incline  to  think  that  the 
action  could  be  only  upon  the  technical  ground  of  malice,  and  that 
it  must  be  based  upon  that,  (a)  No  doubt  it  is  not  decisive  against  this 
action  lying,  that  no  precedent  of  precisely  such  an  action  can  be  found, 
when  the  principle  upon  which  it  is  governed  is  not  new ;  but  if  the  ques- 
tion seems  a  doubtful  one,  and  the  occasion  for  such  actions  must  very 
frequently  have  arisen,  then  the  absence  of  any  precedent  is  a  strong 
argument  against  the  action. 

It  is  a  general  principle  in  our  law,  that  there  is  no  right  with- 
out a  remedy ;  but  the  whole  question  is  how  that  applies.  The  plain- 
tiff in  this  case,  it  is  clear,  had  a  right,  if  the  saw  logs  were  his, 
that  Clarke  should  not  sell  them  to  another ;  and  if  he  had,  then 
(to  say  nothing  of  the  action  of  detinue)  his  remedy  for  that  right  is  that 
he  can  recover  their  value  from  any  person  having  them  in  possession. 
Further,  if  Clarke  contracted  to  deliver  to  him  certain  goods,  and  after- 
wards, has  wrongfully  delivered  those  same  goods  to  another,  then,  as 
Davis  would  have  a  right  to  look  to  him  for  a  fulfilment  of  his  contract, 
so  his  remedy  is  to  sue  him  for  damages  if  he  has  failed.  This  is  an 
attempt  to  seek  a  remedy  against  third  parties  who  have  been  accessory  to 
the  failure ;  it  is  a  course  of  which  I  am  unable  to  see  the  end. 

In  this  country,  as  in  all  others,  there  have  been,  in  the  course  of  time, 
some  thousands  perhaps  of  persons  vvho  have  applied  for  offices  or  public 
employment,  and  have  been  disappointed.  The  disappointment  may  in 
many  cases  have  been  attended  with  a  pecuniary  loss,  and  the  success- 
ful applicant  may  in  some  cases  have  known,  when  he  solicited  the  office, 
that  it  had  been  promised  to  another,  but  we  never  heard  of  an  action 
being  brought  in  the  nature  of  a  conspiracy  against  the  person  who 
succeeded.  There  is  in  such  cases  no  vested  right  that  has  been  infring- 
ed ;  nor  do  I  see  that  such  a  right  has  been  clearly  stated  in  this  case. 
I  see  only  an  executory  agreement,  for  which,  if  it  has  been  broken,  an 
action  will  lie  against  the  party  contracting.  At  the  time  of  the  transfer 
of  these  logs  to  the  defendant,  which  is  complained  of,  they  were  either 
the  property  of  Davis,  or  they  were  not.  If  they  were  not  Davis'  property, 
they  must  have  been  Clarke's.  No  instance  has  been  shewn  us  of  an 
action  against  one  person  lor  buying  of  another  goods  which  that  other 
iOwned  and  had  a  legal  right  to  sell.  If  such  an  action  could  be  brought, 
I  should  consider,  as  I  have  already  stated,  that  it  could  only  be  on  the 
.ground  of  malice  expressly  alleged  and  proved.  (&)  And  malice  here  is 
not  alleged.  When  the  act  is  not  illegal,  the  malicious  motive,  I  think, 
or  some  fraudulent  conduct,  can  alone  give  the  right  of  action.  If  when 
C!larke  assumed  to  sell  the  logs,  they  were  in  fact  the  property  of  Davis 
by  reason  of  their  having  been  delivered  upon  the  bank,  then  I  cannot  see 
why  the  plain  remedy  of  trover  was  not  the  proper  one ;  for  supposing 
Clarke  to  have  had  a  lien  on  the  logs  on  account  of  any  unpaid  balance 
due  to  him,  yet  that  would  have  created  no  difliculty  in  the  way  of  an 
action  of  trover  by  Davis,  because  the  lien  would  be  gone  of  course,  as 

(a)  Com.  Dig.,  action  on  the  case  for  conspiracy,  (c.  3.) 

(b)  Saxon  v.  Castle,  6  Ad  &  EU.  652,  659. 
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soon  as  Clarke  voluntarily  parted  with  the  possession,  though  there  ia  a 
late  decision  to  the  contrary,  (d)  There  are  cases  in  the  books  in  which 
it  has  been  held  that  when  a  stranger  buys  goods  of  a  debtor  against 
whom  there  is  an  execution  to  come  out,  and  buys  them  with  a  knowledge 
of  that  fact,  and  expressly  for  the  purpose  of  preventing  the  plaintiff  from 
seizing  them,  such  purchase  will  be  held  to  be  fraudulent  and  not  to  change 
the  property ;  but  I  never  saw  that  an  action  for  making  the  purchase 
was  afterwards  brought;  and  if  it  could  be,  I  should  think  it  could  be  only 
by  reason  of  the  malicious  motive,  which  it  would  be  necessary  to  allege. 
As  to  the  allegation  in  the  declaration,  that  the  defendants  fraudulently 
bought  the  logs  for  a  less  sum  than  they  were  worth,  in  order  to  cheat  the 
plaintiff  of  the  money  which  he  had  advanced,  that  fact  can  have  no 
material  effect,  except  as  it  may  serve  to  supply  proof  of  a  bad 
intent,  for  the  injury  to  the  plaintiff  would  be  the  same  whether  Clarke 
sold  them  for  much  or  little,  or  gave  them  away.  But  we  cannot  hold,, 
I  think,  that  the  act  of  buying  goods  of  A.  which  he  has  a  legal  right 
to  sell,  is  a  fraud  because  it  has  been  done  with  intent  to  injure  B, 
It  would  be  a  malicious  or  spiteful  act,  but  I  see  no  fraud  or  deceit  in  such 
a  transaction,  no  false  representation  or  concealment  of  the  truth ;  and 
the  merely  calling  it  fraudulent  in  the  declaration  will  not  make  it  a 
fraud,  if  the  act  as  described  is  not  in  its  nature  fraudulent.  If  the 
defendants,  being  aware  of  the  agreement  between  the  plaintiff  and  Clarke, 
had  taken  away  the  logs  by  force  as  they  lay  in  the  river,  the  injury  to 
the  plaintiff  would  have  been  the  same,  and  the  motive  of  the  defendants 
might  have  been  the  same;  but  there  would  be  no  deceit  or  fraud  in  such 
an  act,  though  there  would  be  a  plain  remedy  by  Davis,  if  he  had  at  the 
time  such  an  interest  in  the  logs  as  the  law  would  recognize.  The  case 
of  Pasley  v.  Freeman  (&)  contains,  in  the  judgment  of  the  court,  a  good 
deal  of  reasoning  which  may  seem  to  support  this  action ;  but  there  a 
fraudulent  instrument  was  the  ground  of  the  action.  There  was  frgiud 
and  deceit  in  the  defendant,  concurring  with  damage  to  the  plaintiff.  So 
also  in  the  case  of  Shepherd  v.  Wakeman  (c). 

The  declaration  in  this  case  states  the  grievance  in  a  manner 
very  direct  and  strong.  It  imputes  expressly  to  the  defendants  a 
wrongful  design  to  injure  the  plaintiff;  though  it  would  seem  rather 
3,  strange  supposition  that  any  one,  for  no  purpose  of  gain  to  him- 
self, would  burthen  himself  with  600  saw-logs,  merely  with  the  motive 
of  injuring  and  disappointing  another.  Admitting  that  to  be  so,  how- 
ever, it  carries  the  idea  of  malice^  not  of  fraud.  Generally  speak- 
ing, when  one  man  does  anything  maliciously,  which  occasions  damage 
to  another,  an  action  lies  for  it ;  but  not  always,  for  when  a  person 
maliciously  sues  another  upon  any  claim  which  he  knows  to  be  wholly 
groundless,  no  action  lies  for  that,  unless  he  has  had  the  defendant 
arrested ;  though  it  is  said,  that  if  a  stranger  procure  another  to  sue  me 
■causelessly,  I  may  maintain  an  action  against  him  (d).  But  if  an  action 
in  this  case  would  lie,  upon  the  footing  of  the  injury  being  committed  with 
malice,  then  I  conceive  it  was  necessary  that  malice  should  be  expressly 
alleged,  which  is  not  done.  This  declaration  neither  shews  any  fraudu- 
lent misrepresentation  or  concealment  of  truth,  nor  does  it  aver  malice  or 


(a)  Wood  V.  Dixie,  B.  R.  Trin.  1845.  (b)  3  T.  R.  51.  (c)  1  Levmz,  53. 
id)  Savilv.  Roberts,  1  Salk.  107. 
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any  false  dealing.  The  cases  are  not  uniform  as  to  the  necessity  of  using 
the  precise  word  "  maliciously''  in  a  civil  action  (a) ;  but  I  think  the 
decision  and  reasoning  in  the  case  of  Saxon  v.  Castle  (&),  shew  it  to  be 
necessary.  If  an  action  under  the  circumstances  could  be  sustained  at 
all,  I  think,  as  was  held  by  the  court  in  Scheibel  v.  Fairbain(c),  that  it 
was  necessary  "that  malice  should  be  alleged  and  proved."  In  that  case, 
the  injury  complained  of  was  averred  to  have  been  done  wrongfully  and 
in  disregard  of  the  defendant's  duty ;  but  the  judgment  was  arrested, 
because  the  act  was  not  laid  to  have  been  done  maliciously  as  well  as 
wrongfully.  In  Saxon  v.  Castle  the  act  complained  of  was  alleged 
to  have  been  committed  with  the  view  of  injuring  and  aggrieving  the 
plaintiff,  and  it  was  averred  to  be  wrongful  and  injurious ;  but  the  court 
in  that  case,  as  well  as  in  Scheibel  v.  Fairbain,  arrested  the  judgment, 
because  malice  was  not  alleged  in  express  terms.  These  decisions,  I 
think,  particularly  the  latter  of  the  two,  are  strong  to  shew  that  Mr.  Chitty 
lays  down  the  principle  rather  too  broadly,  when  he  says  that  when  it  is 
necessary  to  shew  an  undue  motive  or  intent,  the  word  wrongfully  is 
sufficiently  indicative  of  a  malicious  intent  (e).  Though  my  opinion  is 
not  given  without  some  doubt,  yet  I  think  the  defendant  is  entitled  to 
judgment  on  demurrer.  If  the  plaintiff  has  sustained  the  injury  he  com- 
plains of,  he  has,  for  all  that  appears,  another  and  more  direct  remedy  by 
which  he  might  obtain  full  satisfaction ;  and,  in  the  language  of  Chief 
Justice  Eyre,  in  the  case  of  Scheibel  v.  Fairbain,  which  I  have  cited, 
"  I  am  more  inclined  to  remain  upon  that  ground  which  has  already  been 
"  trodden,  than  to  open  a  new  field  for  litigation,  of  which  it  is  not  easy  to 
"see  the  extent." 

Judgment  for  the  defendant  on  demurrer. 


Doe  Loucks  v.  Fisher. 

The  provincial  statute  4  Will  IV.  ch.  1,  sec.  47,  which  declares  that  it  shall  not 
be  necessary  to  enrol  or  register  a  deed  of  bargain  and  sale  for  the  mere  pur- 
pose of  passing  the  land,  applies  to  such  deeds  executed  before,  as  well  as 
since,  the  passing  of  that  statute. 

Ejectment  for  an  acre  of  land,  part  of  Lot  No.  14,  in  the  12th  con- 
cession of  the  Township  of  Beckwith. 

At  the  trial  of  the  cause,  which  took  place  before  the  Honourable  Mr. 
Justice  Jones  at  Perth,  it  was  proved  that  in  or  about  the  month  of 
August,  1825,  one  Murphy,  who  then  owned  the  fee  of  the  land  in  dis- 
pute, executed  a  deed  of  bargain  and  sale,  conveying  it  to  the  lessor  of 
the  plaintiff,  who  placed  it  in  the  hands  of  his  brother,  William  Loucks 
(who  was  then  in  the  possession  of  the  land),  with  directions  to  have  it 
registered.  In  September,  1825,  William  Loucks  having  been  arrested 
for  debt,  and  being  otherwise  in  embarrassed  circumstances,  improperly 
and  fraudulently  procured  Murphy  to  convey  the  land  to  one  Bellowes, 
the  agent  of  his  creditor,  upon  surrendering  to  him  the  deed,  which  he 


(a)  1  Saund.  242  a,  note  2j  Gilbert's  cases,  193. 

(6)  6  Ad.  &  Ell.  652.  (c)  1  Bos.  &  P.  392. 

{d)  6  Ad.  &  Ell.  652.  (e)  1  Ch.  PL  405. 
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held  from  his  brother,  and  which  Murphy  immediately  destroyed,  being' 
under  the  impression  that  the  new  conveyance  was  assented  to  by  the 
lessor  of  the  plaintiff,  and  that  it  was  so  arranged  to  prevent  the  necessity 
of  a  double  title  and  registry.  William  Loucks  had  been  originally  the 
purchaser  of  the  land,  but  having  failed  in  the  payments,  which  he  was 
bound  to  make  for  it,  he  gave  it  up  to  his  brother,  to  whom  the  deed  that 
was  subsequently  destroyed  had  been  made  in  consequence.  The  land 
was  held  under  an  unregistered  title. 

Upon  these  facts,  the  learned  judge  ruled  at  the  trial  in  favour  of  the 
lessor  of  the  plaintiff,  and  the  jury  found  accordingly. 

Baldwin  obtained  a  rule  nisi  for  a  new  trial  on  the  law  and  evidence, 
and  for  misdirection,  contending  that  the  destroyed  deed  was  void  for 
want  of  enrolment  or  registry,  as  it  was  a  deed  of  bargain  and  sale,  and 
required  such  enrolment  or  registry  before  the  passing  of  the  statute 
4  Will.  IV.  ch.  1,  sec.  47  ;  which,  however,  could  not  affect  the  case, 
as  the  deed  in  question  had  been  executed  long  before  that  statute  was 
passed,  and  that  section  of  the  act  was  not  entitled  to  have  a  retrospective 
operation. 

P.  M.  Vaiikonghnet  shewed  cause. — The  defendant  complains  of  mis- 
direction, and  of  the  verdict  being  contrary  to  law ;  inasmuch  as  the  deed 
under  which  the  lessor  of  the  plaintiff  claims  was  destroy  ed  previously  to 
the  4th  Will.  IV.  ch.  1,  and  had  never  been  enrolled,  or  enregistered  to 
supply  the  place  of  enrolment.  No  such  objection  was  taken  at  the 
trial ;  nor  was  the  point  then  brought  to  the  notice  of  the  learned  judge 
who  tried  the  cause.  The  defendant  cannot  urge  an  objection  taken 
now  for  the  first  time  ;  and  in  the  present  case,  above  all  others,  the 
court  will  not  permit  him  to  do  so.  The  title  set  up  by  the  defendant  to 
the  property  is  that  of  G.  L.  Bellowes,  under  a  deed  of  bargain  and  sale, 
which  by  the  grossest  fraud  he  procured  to  be  made  to  himself,  upon  the 
destruction  at  his  instigation  of  the  deed  of  the  lessor  of  the  plaintiff, 
without  the  knowledge  of  the  latter.  But  the  objection,  if  it  can  be  urged, 
is  not  tenable.  The  47th  section  of  our  statute  4  Will.  IV.  ch.  1,  which 
enacts  "  that,  after  the  passing  of  that  act,  a  deed  of  bargain  and  sale  of 
"  land  in  this  province  shall  not  he  held  to  require  enrolment,"  has  a  retro- 
spective effect,  as  has  already  been  decided  in  this  court  (a).  The  effect 
of  the  statute  is,  that  thereafter  it  shall  not  be  necessary  to  give  any  proof 
of  enrolment ;  and  consequently  all  deeds  executed  previously  to  or  since 
the  statute  are  valid  without  enrolment.  The  statute  has  had  such  an 
effect  in  making  previously  executed  deeds  valid  without  enrolment,  as 
the  enrolment  of  deeds  of  bargain  and  sale,  under  the  statute  27  Hen.  VIII. 
ch.  16,  had  upon  those  deeds  by  relation  back  to  the  time  of  their 
execution.  Now  a  deed,  from  the  time  it  takes  effect,  is  only  evidence  of 
the  interest  or  title  which  it  conveyed ;  and  when  that  evidence  cannot 
be  obtained,  either  from  the  loss  or  destruction  of  the  deed,  or  the  with- 
holding it  by  the  opposite  party,  parol  evidence  of  its  contents  is  sufficient. 
The  evidence  in  the  present  case  is  of  the  latter  description.  Had  the 
deed  been  in  existence  and  produced  at  the  trial,  there  can  be  no  doubt 
that  it  would  have  been  unnecessary  to  shew  or  prove  that  it  had  ever 
been  enrolled.    Was  it  necessary,  then,  to  add  to  the  secondary  evidence. 


(a)  Bamum  v.  Rogers,  Trinity  Term,  6  &  7  Will.  IV. 
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by  proving  that  the  deed,  though  destroyed  before  4  Will.  IV.  ch.  1 ,  had 
been  enrolled  ?  The  secondary  evidence  was  sufficient  to  establish  the 
execution  of  the  deed.  The  enrolment  was  a  thing  distinct  from  the 
execution  :  if  unnecessary  to  be  established  in  the  one  case,  it  must 
have  been  unnecessarj'  in  the  other.  The  words  used  in  the  statute — 
"  a  deed  of  bargain  and  sale  of  land  in  this  province  " — in  order  to  give 
the  clause  a  consistent  and  full  retrospective  effect,  must  be  read,  any 
"  deed  of  bargain  and  sale  which  may  have  been  made  in  this  province." 
It  dees  not  appear  that  the  deed  which  was  destroyed  had  not  been  pre- 
viously enrolled — it  was  not  necessary  since  the  statute  to  give  any  evidence 
on  the  point.  The  giving  the  statute  a  retrospective  effect  here,  works  no 
more  injustice  than  the  statute  may  work  or  has  worked  in  many  cases  coming 
'clearly  under  the  provision.  The  deed  set  up  by  the  defendant  is  void 
for  the  fraud  practised  in  obtaining  it;  and  therefore  they  cannot  complain. 
The  statute  27  Hen.  VIII.  c.  16,  required  deeds  of  bargain  and  sale  to  be 
enrolled  in  England  within  six  months  after  their  execution.  Our  provin- 
cial act  37  Geo.  III.  c.  8,  enacts  that  a  deed  of  bargain  and  sale  duly 
enregistered  agreeably  to  the  provisions  of  the  registry  act  of  this  province, 
shall  be  as  valid  as  if  enrolled.  The  registry  act  prescribes  no  time 
within  which  deeds  are  to  be  registered.  Therefore,  a  deed  unregistered 
fifteen  years  after  its  execution,  would,  even  previously  to  the  passing  of 
4  Will.  IV.  c.  1,  have  been  made  a  good  deed  from  the  time  of  its  execu- 
tion, by  relation  back,  and  would  have  defeated  any  intermediate  deeds, 
though  the  latter  had  been  first  registered  or  enrolled;  for  the  act  of  97 
makes  no  provision  for  priority  in  this  respect.  And  since  the  statute  of 
34,  though  there  be  two  deeds  in  existence  made  previously  to  the  statute, 
of  which  the  one  of  later  date  has  been  registered  or  enrolled  and  the 
other  not,  that  other  shall  carry  the  title  against  the  deed  which  previously 
to  the  statute  was  the  valid  and  effectual  one.  In  these  cases,  far  greater 
injustice  might  accrue  than  in  the  case  before  the  court.  The  verdict  is 
not  contrary  to  evidence.  The  destruction  of  the  plaintiff's  deed,  by  the 
fraud  of  those  under  whom  the  defendant  makes  his  defence,  was  clearly 
proved.  There  is  not  the  slightest  ground  for  charging  the  lessor  with 
being  privy  to  the  destruction  of  his  own  deed,  which  he  had  taken  for  a 
consideration  of  lOOZ.  bona  fide  paid  by  him.  The  deed  was  put  into 
possession  of  his  brother  to  be  registered,  because  his  brother  lived  on 
the  premises,  and  the  lessor  at  a  distance  from  them,  in  a  different 
district.  The  plaintiff  did  not  bring  his  action  before,  because  he  had 
been  repeatedl}''  advised  by  counsel,  that  by  the  destruction  of  his  deed 
and  its  non-registration  his  title  was  gone. 

Robinson,  C.  J. — There  can  be  no  doubt,  that  if  the  d^ed  which  had 
been  made  to  Richard  Loucks  by  Murphy,  was  wrongfully  destroyed  by 
William  Loucks,  he,  Richard  Loucks,  would  not  be  prejudiced  in  his 
estate  by  such  an  act,  but  must  be  allowed  to  make  title  under  it  as  upon 
a  lost  deed.  And  I  think  that  the  fact  of  the  deed  not  having  been 
registered  before  its  destruction,  and  being  incapable  now  of  ever  being 
registered,  would  not  affect  the  plaintiff's  right  to  recover.  That  was  a 
point  not  made  at  the  trial ;  and  if  we  thought  it  tenable,  we  should  have 
to  consider  whether  it  would  be  right  to  give  effect  to  it  now.  The 
argument  is,  that  the  deed  was  one  which  could  operate  only  as  a  bargain 
and  sale ;  that  in  order  to  give  it  validity  as  a  statutory  conveyance,  it 
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required  enrolment ;  and,  that  there  being  no  registration  of  it,  which  by 
our  law  would  supply  the  place  of  enrolment,  we  cannot  give  effect  to  it 
to  the  prejudice  of  a  subsequent  deed  from  the  same  grantee,  since  it  is 
utterly  incapable  by  any  relation  that  could  be  given  to  the  act  of  registry 
for  that  purpose,  of  ever  becoming  a  valid  deed,  it  being  impossible  that  it 
ever  can  be  registered. 

The  answers  to  this  argument  are,  that  we  do  not  see  that  it  was  such 
a  deed  that  it  could  operate  only  as  a  bargain  and  sale,  its  precise  nature 
and  language  not  being  proved.  If  we  saw  it,  we  might  see  that  it  was 
capable  of  operating  as  an  assurance  in  another  form. 

Secondlj^,  it  seems  to  have  been  made  to  Richard  Loucks  while  his 
brother  and  agent  in  the  transaction,  William  Loucks,  was  in  actual  pos- 
session of  the  land ;  and  if  he  is  to  be  regarded  as  holding  possession  for 
Richard  Loucks,  which  I  understand  to  be  the  fair  effect  of  the  evidence 
given,  then  such  possession  in  the  grantee  at  the  time  of  the  deed  made, 
might  enable  it  to  operate  as  a  release,  if  it  contained  suitable  words,  as 
most  deeds  do,  or  might  be  found  probably  to  dispense  with  the  necessity 
of  livery  of  seisin,  and  enable  it  to  operate  as  a  feoffment  (a).  Supposing 
the  plaintiff  to  be  clearly  otherwise  entitled  to  recover  under  this  cancelled 
deed,  we  ought  not  to  hold  him  to  be  disabled  upon  the  evidence  that 
was  given  in  this  case,  on  the  ground  that  the  deed  was  clearly  such  an 
one  as  could  only  operate  as  a  bargain  and  sale,  when  we  do  not  see  that 
it  may  not  have  had  words  which  would  have  allowed  it  to  operate  as  a 
release  or  other  conveyance  without  the  aid  of  enrolment. 

But,  thirdly,  giving  the  fullest  effect  to  the  principle  that  a  plaintiff  in 
ejectment  must  recover  on  the  strength  of  his  title,  and  that  it  was  there- 
fore incumbent  on  Richard  Loucks  to  shew  what  were  the  precise  terms 
of  his  deed  notwithstanding  its  destruction,  in  order  to  convince  the  jury 
that  it  was  not  a  mere  bargain  and  sale  and  nothing  else,  still  my  opinion 
is  that  such  ground  of  defence  must  fail,  because  I  take  it  that  the  47th 
and  60th  clauses  of  our  statute  4  Will.  IV.  ch.  1,  render  quite  imma- 
terial the  proof  of  registration  of  deeds  of  bargain  and  sale  for  the  mere 
purpose  of  passing  the  estate,  where,  as  in  this  case,  there  can  be  no 
person  claiming  priority  of  title  under  a  subsequent  deed  which  has  been 
registered ;  the  title  not  having  been  a  registered  title  when  the  deed  to 
the  lessor  of  the  plaintiff  was  made,  and  the  case  being  consequently  one 
to  which  the  second  clause  of  oui  registry  act  does  not  apply.  If  the 
case  now  stood  as  it  would  have  stood  under  the  statute  2  9,  Geo.  III.  ch. 
8,  and  before  the  4  Will.  IV.  ch.  1,  was  passed,  I  believe  the  effect  which 
this  court  has  always  ascribed  to  the  37  Geo.  III.  ch.  8,  has  been  such 
as  would  have  made  it  proper  for  us  to  hold,  that  if  the  first  deed  was 
still  in  existence,  and  could  be  put  on  record,  it  would  take  effect  from  the 
time  of  its  execution ;  but  as  it  has  been  destroyed  and  could  not  be 
registered,  of  course  it  could  never  have  received  validity  under  that 
statute. 

The  47th  clause  of  4  Will.  IV.  ch.  1,  however,  enacts  expressly,  "that 
"  after  that  act  a  deed  of  bargain  and  sale  of  land  in  this  province  shall 
"  not  be  held  to  require  enrolment,  or  to  require  registration  to  supply  the 
"  place  of  enrolment,  for  the  mere  purpose  of  rendering  such  bargain  and 
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"  sale  a  valid  and  effectual  conveyance  for  passinp;  the  land."  If  we  were 
now  since  the  passing  of  that  act,  to  hold  registration  to  be  necessary  to 
passing  the  estate,  we  should  be  disobeying  this  express  provision.  If 
the  deed  to  Richard  Loucks  were  still  in  existence,  and  unregistered,  and 
he  were  supporting  an  ejectment  under  it  against  a  stranger,  we  could 
not  deny  effect  to  the  deed  merely  because  it  was  unregistered.  Then 
why  should  we  now  hold  the  provision  to  be  inapplicable?  It  is  true 
that  a  deed  has  been  since  made  to  another  purchaser,  and  it  is  contended 
that  it  would  be  manifestly  unjust  to  allow  a  registration  made  after  such 
second  deed  to  have  the  effect  of  setting  up  the  first,  and  that  on  the 
same  principle,  as  this  first  deed  can  now  not  even  be  registered  at  all, 
we  cannot  imagine  that  the  legislature  could  have  intended  the  47th  clause 
of  4th  Will  IV.  ch.  1,  to  have  such  an  effect.  Now  as  to  the  reason  of 
the  thing,  a  mere  conveyance  by  lease  and  release  never  registered,  and 
known  only  to  the  parties,  would,  on  the  principles  of  the  common  law, 
have  prevailed  against  this  subsequent  deed,  made  to  William  Loucks  in 
this  country  as  well  as  in  England,  and  there  would  be  no  greater  hard- 
ship therefore,  in  allowing  any  other  form  of  conveyance  not  less  notorious 
in  its  nature,  the  same  effect  of  prevailing  over  a  later  deed,  when  the 
latter  could  ground  no  claim  to  priority,  under  the  Registration  Act. 
And  with  regard  to  what  the  legislature  may  be  supposed  to  have  intended, 
the  60th  clause  of  the  Stat.  1  William  I'V.  ch.  1,  leaves  no  room  for  us 
to  doubt,  for  it  expressly  provides,  "  that  the  act  shall  not  have  operation 
"  retrospectively,  so  as  by  force  of  any  of  its  provisions  to  render  any  title 
"  valid,  which  in  regard  to  any  particular  estate,  has  been  adjudged  invalid, 
"  or  which  might  in  any  suit  depending  at  the  time  of  passing  that  act  be 
"  adjudged  invalid  on  account  of  any  defect,  imperfection,  matter  or  thing, 
"  which  by  that  act  was  altered,  supplied,  or  remedied."  If  this  deed  to 
Richard  Loucks  had  by  reason  of  the  defect  of  not  being  enrolled  or  regis- 
tered, been  adjudged  an  invalid  conveyance  before  that  act  had  passed,  or 
had  been  afterwards  so  adjudged  in  any  case  which  was  then  depending,  then 
it  could  not  under  this  statute  4  Will.  IV.,  be  now  set  up  as  a  valid  deed. 
So  far  the  legislature  felt  it  right  to  guard  against  injustice  from  a  retro- 
spective effect  being  given  to  the  statute  in  regard  to  provisions  of  this 
nature,  but  they  have  deliberately  declined  to  withhold  any  further  the 
power  of  applying  them  retrospectively.  There  are  various  examples  both 
in  England  and  in  this  province,  of  a  similar  principle  having  been  adopt- 
ed in  statutes  of  this  healing  nature ;  I  refer  to  our  Naturalization  Act, 
passed  in  1828,  and  to  the  Imperial  Statute  5  &  6  Vict.,  ch.  115, 
legalizing  past  marriages  among  dissenters  in  Ireland. 

I  am  of  opinion  therefore,  that  the  plaintiff  could  maintain  an  ejectment 
upon  this  deed,  such  as  it  was  described  to  be,  though  it  was  unregistered. 
But  I  have  doubted  whether  the  case  did  not  call  for  consideration  at  the 
trial  upon  one  point  which  seems  not  to  have  engaged  particular  attention. 
The  cases  are  numerous  in  this  country,  as  we  all  know,  where  a  party 
holding  an  unregistered  deed  has,  upon  some  subsequent  arrangement, 
cancelled  his  deed,  and  allowed  the  person  who  had  conveyed  to  him  to 
make  a  deed  directly  to  some  other  party.  This  is  often  done  to  save  the 
expense  of  two  registries,  though 'it  is  irregular;  and  the  parties,  from 
ignorance  and  inattention,  make  no  allowance  for  the  fact  of  a  title  having 
vested  uncer  the  first  deed,  which  is  not  divested  by  the  mere  destruction 
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of  the  paper  or  parchment.  But  if  in  any  such  case  the  person  who  had 
cancelled  the  first  deed,  or  assented  to  its  being  cancelled,  were  to  attempt 
dishonestly  to  make  title  under  it  and  dispossess  the  person  who  had 
taken  the  second  deed  with  his  concurrence,  he  would  certainly  not  be 
allowed  to  give  evidence  of  the  cancelled  deed  for  such  a  purpose. 

With  regard  to  the  case  before  us,  it  does  appear  that  Richard  Loucks 
did  not  in  fact  approve  of  the  destruction  of  his  deed  by  William  Loucks, 
nor  even  know  of  it  till  some  time  after  it  was  done.  But  admitting  the 
act  to  have  been  done  without  his  authority  at  the  time — it  took  place 
nearly  twenty  years  before  this  action  was  brought — he  was  made  aware 
of  it  very  soon  after  it  occurred ;  and  if  the  fact  be  that  during  all  the 
intervening  time  he  has  allowed  BeUowes,  or  those  claiming  under  the 
second  deed,  to  occupy  the  estate  and  improve  it,  though  he  could  at  any 
time  since  the  passing  of  our  statute  4  Will.  IV.  c.  1.,  have  asserted  his 
title  and  dispossessed  them,  there  would,  I  think,  be  strong  ground  for 
presuming,  under  such  a  state  of  things,  that  he  waived  any  objection,  and 
subsequently  assented  to  what  was  at  first  done  without  his  authority, 
particularly  as  the  person  who  cancelled  the  deed  was  his  brother  whom 
he  had  entrusted  with  the  deed  as  his  agent,  and  who  really  in  the  first 
place  intended  to  be  the  purchaser  of  the  place  from  Murphy,  the  deed  to 
Richard  Loucks  being  made  to  him  in  security  for  the  100^.  advanced 
for  his  brother,  and  not  for  the  purpose  of  transferring  the  estate  abso- 
lutely to  him.  If  the  jury  could  have  seen  that  Richard  Loucks'  conduct 
had  been  such  that  an  acquiescence  might  fairly  be  inferred  from  it,  then 
I  think  they  might  have  been  warranted  in  presuming  a  re-conveyance  by 
Richard  Loucks  to  Murphy,  in  order  to  uphold  the  second  deed. 

But  the  learned  judge  was  not  requested  at  the  trial  to  submit  any 
such  consideration  to  the  jury ;  the  point  was  not  made,  and  it  does  not 
indeed  appear  in  the  notes  of  the  evidence  that  there  was  a  clear  ground 
for  raising  it. 

We  cannot  therefore  properly  disturb  the  verdict,  particularly  as  we 
have  not  been  asked  to  do  so  on  any  such  ground.  The  defendants  well 
know  what  the  facts  were,  and  can  themselves  become  plaintiffs  in  eject- 
ment if  they  are  advised  to  do  so. 

Rule  discharged. 


Baldwin  v.  Johnson. 

Where  taxes  were  paid  to  the  treasurer  of  the  Home  District,  on  lands  situate  in 
the  Ottawa  District,  for  the  purpose  of  their  being  transmitted  to  the  treasurer 
of  the  latter  district,  and  the  treasurer  of  the  Home  District  not  having  so 
transmitted  the  amount,  the  lands  were  duly  advertised  for  sale,  and  the 
plaintiff  in  order  to  save  the  lauds  paid  the  taxes  to  the  treasurer  of  the 
Ottawa  District  under  protest :  Held,  that  he  could  not  maintain  an  action 
for  money  had  and  received  against  him  to  recover  them  back. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  against  the 
defendant  to  recover  from  him  the  defendant  the  sum  of  41.  7s.  lOd. 
received  by  the  defendant  to  the  plaintiff's  use,  to  which  the  defendant 
has  pleaded  the  general  issue,  and  upon  which  issue  has  been  joined. 
And  by  the  consent  of  parties,  it  was  agreed  to  state  the  facts  of  this 
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case  in  the  form  of  a  special  case  for  the  opinion  of  this  honourable  court, 
and  in  pursuance  tliereof,  by  the  order  of  the  Honourable  Christopher 
Alexander  llagcrman,  one  of  the  judges  of  this  honourable  court,  dated 
the  13th  day  of  October,  1845,  it  has  been  ordered  accordingly,  that  the 
facts  of  this  case  be  stated  in  the  form  of  a  special  case  for  the  opinion 
of  this  honourable  court  thereon,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  which  facts  the  parties  state  in  the  follow- 
ing case :  That  Francis  Thomas  Billings  was  the  treasurer  of  the  Home 
District,  between  the  1st  January,  1833,  and  the  1st  January,  1843; 
that  the  late  Honourable  William  Warren  Baldwin  was  in  his  lifetime  seised 
in  his  demesne  as  of  fee  of  and  in  Lot  No.  22,  in  the  First  Concession 
of  the  Township  of  Plantagenet,  in  the  Ottawa  District,  from  the  said  1st 
day  of  January,  in  the  year  of  our  Lord  1833,  to  and  until  the  time  of  his 
death,  and  died  on  the  8th  day  of  January,  in  the  year  of  our  Lord  1844, 
seised  as  aforesaid  of  the  same,  and  intestate  as  far  as  respects  the  said 
lot,  and  that  since  the  death  of  the  said  William  Warren  Baldwin,  the 
now  plaintiff"  as  the  eldest  son  and  heir  at  law  of  the  said  William  Warren 
Baldwin,  has  become  and  continued  seised  in  his  demesne  as  of  fee  of  the 
same  land,  and  still  is  seised  thereof  as  aforesaid ;  that  both  the  said 
William  Warren  Baldwin  and  the  now  plaintiff,  from  the  said  1st  day  of 
Januar}^  in  the  year  of  our  Lord  18  33,  resided  and  continued  to  reside 
in  the  Home  District — the  said  William  Warren  Baldwin  from  thence 
until  the  time  of  his  death  as  aforesaid,  and  the  now  plaintiff  from  the  day 
and  year  last  aforesaid  and  from  thence  hitherto  ;  that  the  following  state- 
ments of  account  so  far  as  they  go,  numbered  respectively  1,  2,  3,  4,  are 
true  copies  of  the  same  statements  which  so  far  as  they  go  were  made  out 
by  the  said  William  Warren  Baldwin  in  his  lifetime  in  respect  of  the 
taxes  payable  upon  the  lands  therein  mentioned,  and  the  several  sums 
set  forth  respectively  opposite  to  each  of  the  said  lots  were  and  are  the 
true  sums  of  money  due  and  payable  upon  the  said  respective  lots  of 
land  as  the  taxes  thereon;  that  the  charges  for  per  centage  made  in  each 
of  the  said  accounts  against  the  said  William  Warren  Baldwin,  were  made 
by  the  said  Francis  Thomas  Billings  as  the  treasurer  of  the  Home  District, 
for  his  per  centage  on  the  receipt  by  him  of  the  sums  of  money  in  the  said 
lists  contained,  for  the  taxes  due  upon  lands  situate  without  the  Home 
District,  and  among  other  lands  upon  Lot  22,  in  the  First  Concession  of 
Plantagenet ;  that  the  receipts  written  at  the  end  of  each  of  the  said 
accounts  are  true  copies  of  the  respective  receipts  given  and  signed  by  the 
said  Francis  Thomas  Billings  as  treasurer  of  the  Home  District,  to  the 
said  late  William  Warren  Baldwin,  on  the  days  they  severally  bear  date, 
and  the  statements  in  the  same  contained  are  true ,  that  all  taxes  due 
and  chargeable  upon  the  said  Lot  No.  22,  in  the  First  Concession  of 
Plantagenet,  from  the  said  1st  day  of  January,  in  the  year  of  our  Lord 
1833,  to  and  until  the  1st  day  of  January,  in  the  year  of  our  Lord  1843, 
had  been  paid  by  the  said  William  Warren  Baldwin  in  his  lifetime,  to  the 
said  Francis  Thomas  Billings  as  the  treasurer  of  the  Home  District  under 
the  statute  in  that  case  provided  ;  that  the  following  are  the  copies  of  the 
statements  of  account  before  referred  to,  numbered  1,  2,  3,  4,  and  of  the 
receipts  thereunder  written,  shewing  the  manner  in  which  the  various 
entries  were  made : 
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District. 


No.  of 
Lot. 


Home 
Ottawa.. . 


Con. 


Township. 


Reach. 
Plantagenet 


(1) 


Acres. 


200 

200 
200 


Years. 


(And  so  on  to  the  end  of  the  schedule.) 
Treasurer's  per  Cent  


Amount  of 
Taxes. 

Observations. 

£  0 

0 
1 

16 

16 

8 

3 

3 
lOi 

£84 
1 

7 
15 

n 

86'  3 

2 

Received  of  Dr.  Baldwin  the  assessment  and  road  tax  on  the  within 
mentioned  lands,  amounting  to  861.  3s.  '2d.  currency. 

(Signed),  F.  T.  Billings. 

City  of  Toronto,  April  4,  1834.  Treasurer,  H.  D. 

(2) 

St.  George's  Estate  Land  Tax  List,  to  \st  July,  1836. 


District. 

No.  of 
Lot. 

Con. 

Township. 

1 

Acres.  Years. 

Home.  1 
Ottawa.. . 

S.^7i 

1 

22 

4 

6 
1 

Reach. 

Plantagenet 

200 

200 
200 

3 

(And  so  on  to  the  end  of  the  schedule.) 
Treasurer's  Commission  on  remit  


Amount  of 
Taxes. 


£  0 

0 
0 


£32 
1 


75 


15  8 


Observations. 


Received  of  Dr.  Baldwin  the  assessment  taxes  on  the  within  lands  to 
1st  July,  1836,  amounting  to  75Z.  15s.  Sd. 

Toronto,  June  5,  1837.  (Signed),  F.  T.  Billings. 

(3) 

Received  by  the  hands  of  W.  W.  Baldwin  the  assessment  taxes  on  the 
undermentioned  lands,  for  the  estate  of  the  late  Mr.  St.  George,  three 
years,  to  1st  July,  1839: 

Home  District. — South  halves  of  6  &  7  in  4th  con.  Reach,  200  acres. 

1  in  6th  con.   do.      200  " 
Ottawa  District. — Lot  22,  in  1st  con.  Plantagenet,  200  acres,  IQs.  3d. 
(And  so  on  to  the  end  of  the  schedule.) 

Total  3900   £54    9  8 

15  17  4 

Commission  on  £30  13  11   1  10  7 


£71  17  7 


Amounting  to  7lZ.  17*.  7c?. 

(Signed), 
Toronto,  20th  August,  1840. 
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Tax  List  for  the  Lands  of  the  Estate  of  Mr.  St.  George.,  up  Ijo 


District. 

No.  of 
Lot. 

Con. 

Township.  \  Acres. 

Years. 

Amount  of 
Taxes. 

Observations. 

Home.  1 

Ottawa . . 
(An 

C( 

Nf59> 
S.|  60  { 

22 
d  so  on  t 

">mmissio 

1  i  Markham.  | 

1   Plantapjenet  2(X) 
0  the  end  of  the  schedult 

n  -   

£  0  9 
0  9 
Gjl9 

£  6  13- 
0  8 
42  13 

49  14 

0 
0 
0 

0 

1 

I 

Including  lands 
in  Amaranth. 

Received  of  Dr.  Baldwin  the  assessment  and  road  tax  on-  the  withia 
mentioned  lots^  amounting  to  49^.  146-.  \d. — period  from  1st  July,  183^, 
to  31st  December,  1842,  inclusive. 


X4^  145.  \d.. 

(Signed),  F.  T.  Bii.lings,  T.  II.  D 

Toronto,  22d  July,;  1  842. 

That  the  books  of  account  or  entries  of  the  payment  of  the  taxes 
on  the  land  in  Plantagenet  aforesaid,  are  believed  to  be  in  the  pos- 
session of  the  said  F.  T.  Billings,  who  ceased  to  be  treasurer  of  the 
Home  District  sometime  on  or  about  the  year  of  our  Lord  1843  ;  that 
the  treasurer  of  the  Ottawa  District  has  not  received  since  the  1  st  of 
July,  1835,  from  the  said  F.  T.  Billings  as  such  treasurer  of  the  Home 
District,  nor  from  any  one  else  (until  the  payment  hereinafter  mentioned 
made  by  the  plaintiff  to  the  defendant)  the  amount  of  the  aforesaid  pay- 
ments so  made  upon  and  in  respect  of  the  assessments  and  taxes  due 
upon  the  said  land  in  Plantagenet ;  that  according  to  the  books  and 
accounts  of  the  treasurer  of  the  Ottawa  District,  there  appeared  on  the 
1st  of  July,  1843,  an  arrear  for  taxes  and  assessments  due  upon  the  same 
land  in  Plantagenet,  of  eight  years,  amounting  to  or  about  the  sum  of 
3/.  135.  3<f. ,-  that  after  a  due  notice  of  the  intended  sale  of  the  same 
land  to  satisfy  the  said  arrears,  the  same  land  was,  on  the  10th  day  of 
June,  1844,  sold  to  satisfy  the  same  arrears;  that  on  the  17th  day  of 
February,  1845,  the  now  plaintiff,  having  heard  of  the  sale  of  the  land  in 
Plantagenet,  by  his  agent,  wrote  to  the  defendant  for  information  respect- 
ing the  same,  which  letter  the  defendant  on  the  1st  March  thereafter 
answered,  acquainting  the  plaintiff  of  the  sale  of  the  same  land  on  the 
10th  day  of  June,  1844,  for  eight  years  arrears  of  taxes  from  the  1st  of 
July,  1835,  to  the  1st  of  July,  1843,  and  advising  the  plaintiff  in  the 
same  letter,  "  to  transmit  to  the  defendant  the  amount  of  the  redemption 
"  money,  4Z.  75.  1  Od,  before  the  expiration  of  the  year  from  the  said  1 0th 
"  day  of  June,  ]  844,  in  order  that  the  error  or  omission  might  be  effec- 
"  tually  corrected ;"  that  on  the  1 3th  day  of  May,  in  the  year  of  our  Lord 
1845,  the  plaintiff  by  his  agent  wrote  a  letter  to  the  defendant  in  reply 
to  the  defendant's  letter  aforesaid  of  date  the  1st  of  March,  1845,  of 
which  letter  of  the  plaintiff  to  the  defendant  the  following  is  a  true  copy  : — 

"Toronto,  13th  May,  1845. 
"  Sir, — I  would  have  replied  to  yowr  letter  at  an  earlier  period,  but  was 
"  desirous  of  awaiting  the  return  of  my  brother,  who,  as  the  heir  at  law  of 
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ray  father,  is  the  legal  owner  of  the  lot  in  question,  though  merely  as 
trustee  for  Mr.  St.  George,  and  of  taking  his  instructions  respecting  the 
course  to  be  adopted  respecting  it. 

"  I  enclose  you  copies  of  Mr.  Billings'  receipts  for  the  taxes  on  this  lot, 
for  the  whole  of  the  period  for  the  supposed  arrears  of  which  it  has 
^'  according  to  your  letter  been  sold,  except  for  the  half  of  the  last  of  the 
"year  in  1843,  leaving  out  all  that  part  of  the  documents  which  refer 
"  to  other  lands,  and  am  ready,  if  you  desire  it,  to  give  you  an  exact  copy 
"  of  the  whole,  and  to  afford  you  any  other  reasonable  satisfaction  as  to 
^'  payment  of  these  taxes  which  you  may  require. 

"  As  you  however  insist  that  notwithstanding  the  payment  of  these 
"  taxes  to  Mr.  Billings  as  treasurer  of  the  Home  District  under  the 
*'  authority  of  an  act  of  parliament,  your  district  cannot  be  the  ioser  by 
"  his  not  having  remitted  the  amount  to  you,  I  herewith,  but  under  protest, 
"transmit  you  the  amount  of  redemption  money  claimed  by  your  letter, 
"viz.,  41.  7s.  lOJ.,  in  order  to  prevent  the  conveyance  of  the  lot  to  a 
■"  stranger.  You  will  distinctly  understand,  that  I  transmit  this  money 
"  under  pressure  as  well  of  what  is  considered  to  have  been  an  illegal  sale 
"  of  the  lot  in  question,  as  of  your  letter  insisting  on  the  payment  of  the 
^'  money  to  save  the  convevance  of  the  lot,  and  that  the  trustee  will 
*'  pursue  such  remedj^  for  the  recovery  of  the  money,  which  has  thus  been 
a  second  time  paid,  as  may  be  open  to  him  either  at  law  or  in 
"  equity. 

"  I  have  the  honour  to  be,  sir,  your  obed't  serv't, 

"  (Signed,)        W.  A.  Baldwin. 

Thos.  H.  Johnson,  Esq., 
"Treasurer,  Ottawa  District." 
'That  the  defendant  answered  the  last  mentioned  letter,  by  writing  one  to 
the  said  agent  of  the  plaintiff,  of  which  the  following  is  a  true  copy  : 

"Treasurer's  Office,  L'Orignal,  20th  May,  1845. 
"  Sir, — I  am  duly  in  the  receipt  of  your  letter  of  the  1 3th  instant, 
*'  covering  a  cheque  for  41.  7s.  1  Od.  C'y,  being  the  amount  required  to 
*'  redeem  Lot  No.  22,  in  the  First  Concession  of  the  Township  of  Plan- 
"  tagenet,  and  for  its  due  redemption  consider  this  a  sufficient  voucher. 

"  I  note  what  you  say  with  regard  to  your  legal  course,  and  have  only 
"  to  say,  that  if  I  have  made  an  error  in  the  matter  I  am  responsible  to 
"  make  it  right ;  but  if  Mr.  Billings  received  the  money  and  neglected  to 
*'  transmit  it  to  me,  it  is  a  matter  between  yourself  and  his  executors,  and 
"  I  have  nothing  to  do  with  it. 

"  I  have  the  honour  to  be,  sir,  your  most  obed't  serv't, 

"  (Signed,)        T.  H.  Johnson. 

"  W.  A.  Baldwin,  Esq.,  Toronto." 

That  all  of  the  statements  contained  in  the  aforesaid  letters  be  received 
as  admitted  facts  in  this  case  ;  that  this  action  was  commenced  on  the 
14th  day  of  July,  in  the  year  of  our  Lord  1845,  after  the  payment  of  the 
money  in  question  in  this  cause  ;  that  the  sum  in  question  which  the 
plaintiff  claims  from  the  defendant  is  41.  7s.  1  Od.  The  question  for  the 
opinion  of  this  honourable  court  is,  whether  the  plaintiff,  or  the  late  Wil- 
liam Warren  Baldwin,  who  paid  the  taxes  as  aforesaid  to  the  said  Francis 
T.  Billings  as  treasurer  of  the  Home  District,  on  Lot  No.  22,  in  the  First 
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Concession  of  Plantagenet,for  and  on  behalf  of  the  treasurer  of  the  Ottawa 
District,  was  obliged  to  sec  that  those  payments  were  transmitted  by  the 
said  Francis  T.  Billings  to  the  treasurer  of  the  Ottawa  District,  and 
received  by  the  said  treasurer  of  the  Ottawa  District,  or  not  ?  And 
whether  the  plaintiff  can  recover  from  the  defendant  the  said  sum  of 
41.  7.9.  1  Or/.,  as  money  had  and  received  by  the  defendant  to  the  plaintifTs 
use,  the  same  sum  having  been  paid  by  the  plaintiff  and  received  by  the 
defendant  under  a  protest  against  the  plaintiff's  liability  to  pay  the  same, 
and  it  having  been  made  by  the  plaintiff  under  compulsion  to  save  his 
inheritance  ?  Or  otherwise  under  the  circumstances  of  the  case  ?  And 
whether  the  plaintiff  can  sue  for  the  same  in  his  individual  character, 
supposing  the  same  to  have  been  received  to  the  use  of  his  ancestors  ? 
And  if  this  honourable  court  shall  be  of  opinion  that  the  plaintiff,  or  the  s^id 
William  Warren  Baldwin,  was  not  bound  to  see  to  the  apphcation  of  the 
same  payment  so  made  as  aforesaid  to  the  said  Francis  T.  Billings,  as 
treasurer  of  the  Home  District,  for  and  on  behalf  of  the  treasurer  of  the 
Ottawa  District,  and  that  the  plaintiff  can  recover  from  the  defendant  the 
said  sum  of  4Z.  75.  1  Od.,  as  money  had  and  received  under  the  aforesaid  cir- 
cumstances by  the  defendant  to  the  use  of  the  plaintiff,  then  that  a  judg- 
ment shall  be  entered  for  the  plaintiff  by  confession  or  otherwise,  as  this 
honourable  court  shall  think  fit,  against  the  defendant  for  the  said  sura  of 
41.  7s.  lOd.  damages;  but  if  otherwise,  that  judgment  be  entered  for  the 
defendant  against  the  plaintiff  of  nolle  prosequi,  or  as  this  honourable 
court  shall  direct. 

Adam  Wilson^  for  plaintiff. 

H.  Eccles,  for  defendant. 

Robinson,  C.  J. — This  case  is  drawn  up  with  much  care,  and  presents 
the  points  clearly  and  precisely  to  the  judgment  of  the  court.  The  main 
question  arising  upon  the  facts  stated  is  an  important  one,  viz.,  whether 
a  person  by  paying  the  taxes  due  upon  his  lands  to  the  treasurer  of  the 
district  in  which  he  resides,  under  the  statute  9  Geo.  4,  ch.  3,  the  land 
being  situated  in  another  district,  is  by  such  payment,  secured  against  the 
lands  being  liable  to  be  sold  for  arrears  of  taxes,  although  the  treasurer 
who  received  the  money  from  him,  shall  have  neglected  to  transmit  it  to 
the  treasurer  of  the  district  in  which  the  lands  lie. 

It  is  not  stated  in  the  case,  whether  the  treasurer  of  the  Ottawa  District, 
in  which  the  lands  are,  did  or  did  not  know  of  the  taxes  having  been  paid 
in  the  Home  District,  when  he  returned  them  as  being  in  arrear.  That 
he  had  not  received  the  money  is  all  that  is  admitted,  but  as  the  act 
directs  that  the  money  shall  be  transmitted  with  the  accounts,  it  should 
be  inferred  I  suppose,  in  the  absence  of  any  statement  to  the  contrary, 
that  as  the  taxes  were  not  paid  over,  no  account  of  their  payment  had 
been  furnished,  and  that  the  lands  were  sold  in  ignorance  that  the  appa- 
rent arrears  had  been  in  fact  discharged,  so  far  as  the  payment  of  the 
money  to  the  treasurer  of  the  foreign  district  could  be  a  discharge. 

The  next  question  which  the  case  presents  is,  whether  this  plaintiff  can, 
under  the  circumstances,  maintain  this  action,  for  money  had  and  received, 
whatever  may  seem  to  be  the  legal  consequence  of  the  payment  to  the 
treasurer  of  the  Home  District,  upon  the  validity  of  the  sale. 

We  have  given  much  consideration  to  the  first  question,  and  I  believe 
my  brothers  as  well  as  myself,  are  prepared  to  express  an  opinion  upon  it, 
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if  it  were  necessary  to  the  determination  of  this  case,  but  as  it  does  not 
appear  to  be  so,  we  think  it  better  to  abstain.  It  is  an  important  question, 
and  one  that  we  apprehend  may  be  raised  in  many  cases,  and  it  seems 
therefore  desirable  that  it  should  be  left  to  be  determined  without  preju- 
dice when  it  shall  arise,  as  it  may  in  some  case,  involving  larger  interests, 
and  when  the  attention  of  the  parties  and  their  counsel  may  be  drawn 
more  exclusively  to  it  from  the  fact  of  the  case  turning  wholly  upon  it. 
Our  judgment  proceeds,  at  present,  entirely  on  the  last  point.  It  is  our 
opinion  that  the  plaintiff  cannot  recover  back  the  money  which  he  has 
paid  to  the  defendant,  in  the  manner  and  under  the  circumstances  stated. 
When  he  learned  that  the  land  had  been  sold,  and  within  the  period  allowed 
for  redemption,  he  resolved  to  take  such  steps  as  appeared  necessary  for 
saving  the  land.  If  by  reason  of  the  payment  which  he  had  made  to  the 
treasurer  of  the  Home  District  before  the  sale,  the  land  was  discharged 
and  the  sale  must  be  held  invahd,  then,  of  course,  he  was  under  no  legal 
compulsion  to  pay  the  assessments  a  second  time.  But  declining,  and 
prudently  perhaps,  to  rely  upon  that,  he  determined  to  do  whatever  he 
might  find  necessary  for  saving  the  land.  If  at  any  time  before  the  sale, 
the  plaintiff  learning  that  the  money  had  not  been  remitted,  had  informed 
the  sheriff  of  the  fact  of  his  having  paid  it  to  the  treasurer  of  another  dis- 
trict, that  would  not  have  warranted  the  sheriff  in  forbearing  to  sell,  or  at 
least  would  not  have  made  it  his  duty  to  do  so,  and  so  also  when  within 
the  year  after  the  sale,  he  went  or  applied  to  the  treasurer  of  the  District 
of  Ottawa,  and  gave  him  the  information,  the  latter  conceived,  and  as  I 
think,  rightly,  that  he  could  not  discharge  the  land,  and  therefore  could 
give  him  no  release  till  he  actually  received  the  money.  The  3rd  clause 
of  the  9th  Geo.  4,  ch.  23,  makes  that  clear,  as  I  think.  Then  under 
these  circumstances,  and  with  a  full  knowledge  of  all  the  facts,  the  plain- 
tiff pays  to  the  defendant  the  sum  necessary  for  redeeming  his  land, 
telling  him,  at  the  same  time,  that  he  pays  it  under  protest,  in  order  to 
prevent  the  conveyance  of  the  lot  to  a  stranger,  and  under  the  pressure 
occasioned  by  the  sale,  though  he  conceived  it  to  be  illegal,  reserving  to 
himself  to  pursue  such  remedy  as  he  might  think  proper  for  getting  back 
his  money.  The  defendant  was  not  moving  in  the  matter,  he  did  not 
exact  the  payment  from  the  plaintiff,  any  further  than  by  making  him 
aware  upon  his  application,  that  he  could  not  discharge  the  land  till  the 
taxes  were  actually  paid  into  his  hands,  whether  by  the  plaintiff  or  by 
the  treasurer  of  the  Home  District  was  immaterial  to  him.  He  therefore 
took  the  money  when  it  was  offered  to  him,  observing  that  if  he  had  made 
an  error  in  the  matter  he  was  responsible  to  make  it  right,  but  that  if 
Mr.  Bilhngs  (the  treasurer  of  the  Home  District)  had  received  the  money 
and  neglected  to  transmit  it,  it  was  a  matter  between  the  plaintiff  and 
Mr.  BiUings,  with  which  he  (the  defendant)  had  nothing  to  do.  It  is 
very  clear  that  up  to  that  time  the  defendant  had  committed  no  error. 
He  could  not  avoid  returning  the  land  as  in  arrear,  for  it  was  so  according 
to  the  express  provisions  of  the  law ;  all  that  was  done  afterwards,  was 
done  by  others,  not  by  him,  and  done  legally  in  obedience  to  the  statute. 
The  plaintiff,  when  he  learned  what  the  fact  was,  had  his  option  either  to 
see  that  Mr.  Billings  remitted  the  taxes  which  he  had  received,  or  to  pay 
them  himself  in  the  first  instance,  since  they  must  at  all  events  be  paid 
before  the  land  could  be  credited,  and  then  to  take  his  remedy  against 
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Mr.  Billings,  He  took  the  latter  course  of  paying  the  money  himself, 
and  haying  done  so,  he  cannot,  in  our  opinion,  turn  round  upon  the 
defendant,  and  sue  for  the  money  back  again. 

It  would  be  contrary,  we  think,  to  well  settled  principles  of  law,  to 
hold  that  this  defendant,  a  public  officer,  receiving  a  sum  of  money  legally 
under  such  circumstances,  can  be  burthened  with  an  action  to  force  out 
of  his  hands,  a  payment  voluntarily  made  to  him,  (as  we  hold  this  to  have 
been)  with  knowledge  of  all  the  facts.  And  the  accompanying  the  pay- 
ment with  a  protest,  which  the  defendant  could  not  prevent,  and  had 
nothing  to  do  with,  could  not  give  a  right  of  action.  I  refer  to  the  cases  of 
Knibbs  v.  Hall,  (a)  and  Brown  v.  McKinally.  (b)  In  the  latter  of  these 
cases  there  was,  it  is  true,  an  objection  to  the  recovery  which  does  not  apply 
here.  An  action  had  been  brought  against  Brown,  by  McKinally,  upon  which 
the  latter  had  paid  the  money,  but  as  in  this  ease  under  protest,  and  then 
he  brought  an  action  to  recover  it  back.  The  court  said  he  should 
have  resisted  the  demand  in  the  first  suit  if  he  meant  to  dispute  it  at  all. 
The  same  principle  applies  to  the  present  case,  for  there  was  no  judgment 
in  the  former  action.  It  was  merely  a  demand  made  by  action,  and 
voluntarily  acquiesced  in.  And  there  are  many  cases  in  which  the  money 
was  paid  as  it  was  here,  without  an  action,  in  which  the  plaintiff's  right 
to  recover  has  been  denied,  when  there  has  been  neither  fraud,  nor  mistake 
of  facts,  nor  duress.  If  the  plaintiff  had  neither  paid  the  money  himself 
nor  procured  the  other  treasurer  to  pay  it,  the  only  consequence  would 
have  been  that  the  sheriff  would  have  made  a  deed  to  the  purchaser,  the 
land  not  being  redeemed  ;  and  then  it  would  have  been  for  the  plaintiff  to 
contend  that  the  lands  were  discharged  of  the  tax  by  the  first  payment, 
that  the  foundation  of  the  sale  was  wanting,  and  therefore  that  his  estate 
could  not  be  taken  from  him  on  the  ground  of  a  forfeiture  which  was  not 
incurred.  Rather  than  trust  the  matter  upon  that  issue,  the  plaintiff 
exercised  his  discretion  and  paid  the  money  himself  to  this  defendant, 
who  merely  received  it  because  the  plaintiff  chose  to  pay  it.  It  cannot 
be  said  here  as  was  said  by  Littledale,  J.,  in  Morgan  v.  Palmer  (c),  "  that 
"  the  plaintiff  was  merely  passive  and  submitted  to  pay  the  sum  claimed." 
On  the  contrary,  he  offered  it  to  the  other,  who  received  it,  and  who 
moreover  was  not  only  entitled  to  receive  it  but  bound  to  receive  it  when 
offered. 

What  do  the  facts  of  this  case  amount  to  more  than  this?  The 
plaintiff's  lands  stand  charged  with  a  tax,  from  which  they  cannot  be 
discharged  until  a  certain  sum  of  money  is  actually  paid  into  the  defen- 
dant's hands;  he  knowing  all  the  facts,  and  the  defendant  having  done 
nothing  wrong  and  demanding  nothing,  the  plaintiff  pays  a  sum  of  money 
into  his  hands,  which  the  defendant  does  no  wrong  in  receiving  at  his 
request.  Surely  no  authority  can  be  shewn  which  will  support  the 
plaintiff  in  turning  immediately  round  upon  the  defendant  and  suing  for 
the  money  back.  The  defendant  held  nothing  of  the  plaintiff's  in  his 
hands,  and  had  exacted  nothing ;  he  had  indeed  nothing  more  to  do  after 
the  sale  than  to  receive  the  redemption  money  from  any  one  who  chose 
to  pay  it. 

Nonsuit  to  be  entered. 


(a)  1  Esp.  N.  P.  C.  84. 


(6)  lb.  279, 


(c)  2  B.  &  C.  739. 
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Doe  DEM.  Peter  McGill,  v.  SheA. 

Wher?  the  nominee  of  land  from  the  crown  gave  a  bond  for  a  deed  of  the  land, 
to  be  made  when  the  patent  should  issue,  and  in  the  same  bond  conveyed  the 
land,  and  covenanted  to  guarantee  the  title:  Held,  On  ejectment  brought  by  a 
party  claiming  from  the  noniinee  under  a  deed  executed  by  him  after  the 
letters  patent"  had  issued,  that  this  bond  gave  to  the  obligee  no  title  by 
estoppel. 

This  was  an  action  of  trespass  and  ejectment  of  farm,  brought  by  the 
plaintiff  against  the  defendant,  for  the  recovery  of  the  south-westerly 
quarter  of  Lot  No.  2,  in  the  7th  concession  of  the  Township  of  Flamboro' 
East.  The  defendant  pleaded  the  general  issue  ;  and  issue  having  been 
joined  thereon,  the  following  case  was  stated  for  the  opinion  of  this 
honourable  court :— That  sometime  before  the  year  of  oUr  Lord  1797, 
Thomas  Miller,  having  located  for  Lot  No.  2,  in  the  7th  concession  of 
Ancaster  (now  called  Flamboro'  East),  executed  under  seal  the  following 
instruments : 

"Know  all  men  by  these  presents,  that  I,  Thomas  Miller^  of  Newark, 
"  in  the  County  of  Lincoln,  in  the  Home  District  of  the  Province  of  Upper 
Canada,  am  held  and  firmly  boUnd  unto  William  Dickson,  of  Newark, 
"in  the  County  of  Lincoln  and  Home  District  of  the  Province  of  tipper 
"  Canada  aforesaid,  merchant,  in  the  sum  of  £100  good  and  lawful  money 
"  of  the  province  aforesaid,  to  be  paid  to  him  the  said  William  Dicksbti, 
"  his  heirs^  execiitors^  administrators  or  assigns  ;  and  for  which  payment 
"well  and  truly  to  be  made,  I  bind  myself,  my  heirs,  executors  atid 
"  administrators^  firmly  by  these  presents,  sealed  with  my  seal,  and  dated 
"  at  Newark,  in  the  County  of  Lincoln  and  Home  District  of  the  province 
"aforesaid,  this  4th  day  of  February,  in  the  37th  year  of  his  Majesty's 
"reign,  and  in  the  year  of  our  Lord  1797.  The  condition  of  this  obli- 
"  gation  is  such,  that  if  the  above  bounden  Thomas  Miller  shall  and 
"  do  well  and  truly,'  within  six  calendar  months  from  and  aftet*  the 
"  day  of  the  date  of  these  presents,  or  whensoever  afterwards  thereunto 
"  required,  convey,  transfer  and  assign,  by  a  sufficient  and  lawful  instru- 
"  ment  in  writing  or  deed,  unto  the  aforcwsaid  William  Dickson,  his  heirs, 
"  executors,  administrators  and  assigns,  a  certain  tract  or  parcel  of  land, 
"  lying,  being  and  situate  in  the  province  aforesaid,  and  the  same  being 
"  known  and  described  by  the  name  and  descriptibn  of  Lot  No.  2,  in  the 
"  7th  concession  of  the  Township  of  Flamboro*  East,  in  the  Home  Dis- 
"trict,  and  containing  200  acres  or  thereabouts  ;  of  which  tfact  or  parcel 
"  of  land  the  above  bounden  Thomas  Miller  became  seised,  possessed  and 
"  invested  by  the  gift,  donation,  bounty  arid  grant  of  our  sovereign  lord 
"  the  now  king,  as  will  more  satisfactorily  and  fully  appear  by  the  original 
"  deed  of  gift  or  grant  thereof  from  his  Majesty,  now  obtained  or  hereafter 
"  to  be  obtained  under  the  great  seal  of  the  province  aforesaid,  which  the 
"  above  bounden  Thomas  Miller  promises  and  binds  himself  to  procure, 
"  and  afterwards  when  thereunto  required  deliver  and  surrender  into  the 
"  hands  of  the  aforesaid  William  Dickson,  his  heirs,  executors,  adminis- 
"  trators  or  assigns,  for  his  or  their  security  in  this  behalf,  within  the 
"  space  of  six  calendar  months  from  the  day  of  the  date  of  these  presents, 
"or  at  any  time  afterwards  when  he  the  said  above  bounden  Thomas 
"  Miller  shall  or  may  be  thereunto  required;  which  tract  or  parcel  of  land 


484 


queen's  bench,  HILARY  TERM,  9  VIC. 


"  SO  above  described,  and  every  part  and  parcel  thereof,  the  above  bounden 
"  Thomas  Miller  has  sold,  transferred,  assigned,  made  over,  leased  and 
"released,  and  does  hereby  sell,  transfer,  assign,  make  over,  lease  and 
"  release  for  ever,  unto  the  aforesaid  William  Dickson,  his  heirs,  executors, 
"administrators  and  assigns,  for  and  in  consideration  of  the  sum  of  £20 
"  to  him  the  above  bounden  Thomas  Miller  in  hand  paid,  the  receipt 
"whereof  he  the  said  above  bounden  Thomas  Miller  does  hereby  acknow- 
" ledge;  and  accordingly  does  further  promise  and  bind  himself  to  put, 
"maintain,  guarantee  and  defend  for  ever  him,  the  aforesaid  William 
"  Dickson,  his  heirs,  executors,  administrators  and  assigns,  in  the  peaceable 
"  and  undisturbed  possession  of  the  aforesaid  tract  or  parcel  of  land  so 
"  sold,  in  as  ample  and  perfect  a  manner,  and  under  the  same  restrictions 
"  and  limitations  only,  as  the  said  original  deed  of  gift  or  grant  from  the 
"  crown  can  put,  maintain  and  defend  him,  the  above  bounden  Thomas 
"  Miller,  therein ;  then  and  in  that  case  this  obligation  to  be  null  and  of 
"  no  effect ;  or  otherwise,  to  continue  in  full  force  and  virtue. 

"  Signed,  Thomas  Millek." 

"  Know  all  men  by  these  presents,  that  I,  Thomas  Miller  of  the  County 
"  of  Lincoln  in  the  Province  of  Upper  Canada,  in  consideration  of  a 
"sum  of  money  to  me  in  hand  paid  by  William  Dickson,  of  Newark, 
"  Merchant,  the  receipt  of  which  I  do  hereby  acknowledge,  have  sold, 
"  bargained  and  transferred  all  my  right,  title,  interest  and  claim  to  a 
"certain  parcel  or  tract  of  land,  consisting  of  200  acres,  lying  and  being 
"  in  the  Township  of  Flamboro'  East,  County  of  York  and  Home  District, 
"  known  as  Lot  No.  2,  in  the  7 th  concession  of  the  said  township.  And 
"  I  do  further  authorise  the  said  William  Dickson  to  alien,  grant  and 
"  convey  the  said  tract  before  mentioned,  and  to  do  all  other  acts  requisite 
"  for  completing  and  fulfilling  the  within  sale,  either  by  putting  my  hand 
"  to  any  instrument  hereafter  for  securing  or  quietly  enjoying  the  same, 
"  or  by  affixing  my  seal  to  any  or  all  instruments  hereafter  in  any  manner 
"  affecting  the  said  tract.  In  witness  whereof  I  have  hereunto  set  my 
"hand  and  seal,  this  4th  day  of  February,  1797. 

"  Signed,  Thomas  Miixeb." 

That  Thomas  Miller  died  about  thirteen  years  before  the  commence- 
ment of  this  suit.  That  William  Dickson,  named  in  the  above  instru- 
ments, subsequently  to  the  execution  of  the  same  instruments,  and  before 
the  issuing  of  the  patent  hereinafter  mentioned,  conveyed  the  same  land 

to  one  Todd  in  fee  simple,  in  the  year  of  our  Lord  1802,  by  a  deed 

of  bargain  and  sale,  which  was  duly  registered  in  the  same  year  in  the 
register  office  for  the  County  of  York,  in  which  county  the  land  aforesaid 

was  then  situated.    That  the  said  Todd,  after  the  year  1802,  and 

within  about  the  period  of  four  years  thereafter,  by  another  deed  of  bargain 
and  sale,  for  a  valuable  consideration  conveyed  the  same  Lot  No.  2  to 
one  James  McGill  in  fee  simple.  That  after  the  making  of  the  last  men- 
tioned conveyance,  and  before  the  issuing  of  the  patent  hereinafter  men- 
tioned, the  said  James  McGill  departed  this  life,  leaving  Francis  Des 
Rivieres  his  heir-at-law  and  the  party  entitled  to  the  same  Lot  No.  2  in 
fee  simple.  That  the  said  Francis  Des  Rivieres  sometime  after  the  death 
of  the  said  James  McGill,  and  after  the  issuing  of  the  patent  hereinafter 
mentioned,  by  a  deed  of  bargain  and  sale,  made  between  him  the  said 
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Francis  Des  Rivieres  of  the  first  part,  and  Peter  McGill  of  the  second 
part,  conveyed  the  whole  of  the  said  lot  number  two  to  the  said  Peter 
^IcGill  in  fee  simple  for  a  valuable  consideration  dated  about  September 
1839,  and  duly  registered  on  9th  October,  1839;  that  sometime  in  the 
year  of  our  Lord  1824,  and  before  the  15th  day  of  March  in  that  year, 
the  patent  from  the  crown  for  the  whole  of  the  said  lot  issued  to  the  said 
Thomas  Miller,  the  locatee  aforesaid,  in  fee  simple.    That  on  the  fifteenth 
day  of  March  in  the  year  last  mentioned,  the  said  Thomas  Miller  by  a 
deed  of  bargain  and  sale,  for  a  valuable  consideration,  conveyed  the  south 
west  half  of  the  same  lot,  containing  one  hundred  acres  of  land,  be  the 
same  more  or  less,  to  William  Bergin,  in  fee  simple,  and  which  last  men- 
tioned conveyance  was  registered  in  the  county  register  office  for  the 
counties  of  Wentworth  and  Halton,  in  the  latter  of  which  counties  the 
same  land  is  situate,  on  the  17th  day  of  March,  in  the  year  of  our  Lord 
1824.    That  the  said  William  Bergin,  after  the  making  of  the  last  men- 
tioned deed,  and  before  the  making  of  the  deed  hereinafter  mentioned 
to  the  defendant  by  an  indenture  of  bargain  and  sale,  for  a  valuable  con- 
sideration, conveyed  the  same  south  west  half  of  the  lot  aforesaid  to  one 
Bryan  Fay,  in  fee  simple,  and  V\^hich  said  last  mentioned  deed  was  duly 
registered  in  the  register  office  aforesaid  sometime  before  the  making  of 
the  indenture  herein  before  last  mentioned.    That  the  said  Peter  McGill, 
sometime  in  or  about  the  year  of  our  Lord  1838,  contracted  to  sell  for  a 
valuable  consideration  the  whole  of  the  said  lot  number  two,  to  one  James 
Laing,  in  fee  simple,  who  thereupon  entered  into  the  possession  of  the 
same  lot,  and  made  improvements  thereon,  and  remained  in  possession 
until  ejected  as  hereinafter  stated.    That  the  said  Bryan  Fay,  by  an  in- 
denture of  bargain  and  sale,  made  for  a  valuable  consideration,  conveyed 
on  the  17th  day  of  October,  1838,  the  south  westerly  quarter  of  the  same 
lot,  being  the  premises  in  question  in  this  cause,  to  the  defendant  in  fee 
simple,  and  that  this  last  mentioned  conveyance  was  registered  in  the 
same  county  register  office  on  the  30th  day  of  September,  in  the  year  of 
our  Lord  1840.    That  the  land  in  question  had  never  been  actually 
occupied  or  cultivated  by  any  one,  till  about  the  year  of  our  Lord  1838, 
when  the  said  James  Laing  entered  into  possession ;  and  that  the  said 
James  Laing  was  in  or  about  the  month  of  August,  in  the  year  of  our 
Lord  1845,  ejected  under  a  judgment  of  this  honourable  court,  from  the 
same  land  by  the  said  William  Shea,  on  a  special  case  lately  heretofore 
stated  between  them  of  the  same  facts,  excepting  the  copy  of  the  instru- 
ment firstly  above  in  this  case  set  forth.    The  question  for  the  opinion 
of  this  honourable  court  is,  whether  the  lessor  of  the  plaintiff  is  entitled 
to  recover  from  the  defendant,  upon  the  above  state  of  facts,  the  south 
westerly  quarter  of  lot  number  two  in  the  7th  concession  of  Flamboro' 
East,  containing  fifty  acres  of  land  ?    And  if  the  court  shall  be  of  opinion 
that  the  lessor  of  the  plaintiff  is  entitled  to  recover  from  the  defendant 
the  same  parcel  of  land,  then  it  is  agreed  by  and  between  the  said  parties 
that  a  judgment  shall  be  entered  for  the  plaintiff  against  the  defendant 
by  confession  or  otherwise,  as  this  honourable  court  shall  think  fit.  But 
if  the  court  shall  be  of  a  contrary  opinion,  then  that  a  judgment  shall  be 
entered  for  the  defendant  by  nolle  prosequi  or  otherwise,  as  this  honour- 
able court  may  think  fit.    And  that  judgment  thereon  shall  be  entered 
accordingly. 
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J  Hillyard  Cameron  and  J.  L.  Robinson^  for  plaintiff. 
A.  Wilson,  for  defendant. 

Robinson,  C.  J. — It  is  impossible,  in  my  opinion,  to  maintain  a  title 
by  estoppel  on  this  instrument  of  4th  February  1797,  which  has  been 
now  brought  under  the  consideration  of  the  court,  and  which  was  acci- 
dentally omitted  to  be  stated  when  the  case  was  first  brought  before  us. 
The  other  instrument  taken  from  Miller  on  the  same  day,  we  have  held 
to  be  clearly  incapable  of  giving  a  title  by  estoppel,  because  very  properly, 
and  according  to  the  truth  of  the  case,  and  the  intention  of  the  parties, 
it  only  professed  to  transfer  such  right  or  claim  as  the  locatee.  Miller, 
then  had  to  the  land,  and  not  to  convey  the  legal  title,  of  which  it  was 
clear  on  the  face  of  the  instrument  that  he  was  not  seised.  Then  why 
were  that  instrument  and  the  one  now  before  us,  taken  from  the  same 
party,  on  the  same  day,  and  upon  the  same  transaction?  Clearly,  I  think, 
because  the  purchaser  of  Miller's  right  thought  that  besides  taking  from 
Miller  a  plain  and  direct  transfer  of  his  title  to  the  land,  sueh  as  it  was, 
(and  it  was  plainly  acknowledged  to  be  imperfect),  he  would  do  well  to 
take  from  him  a  bond  in  a  penalty,  which  might  afford  a  plain  and  perfect 
remedy  against  him,  if  he  should  fail  in  proving  and  giving  him  a  perfect 
legal  title.  Now,  it  would  be  a  singular  consequence  of  such  a  transac- 
tion, and  would  show  not  a  very  reasonable  state  of  our  law,  if  we  could  . 
hold,  that,  while  the  instrument  intended  to  be  the  actual  transfer  of  the 
locatee'' s  right,  (such  as  it  was),  did  not  convey  a  legal  title  to  the  property, 
because  it  was  evident  on  the  face  of  it,  that  it  could  not  do  so,  and  did 
not  profess  to  do  so,  yet  that  a  bond,  given  for  the  purpose  of  securing^ 
a  pecuniary  remedy  in  case  of  failure,  should  have  the  effect  of  conveying ) 
a  right  which  the  instrument  itself  could  not  convey.  An  estoppel  is  so 
far  not  favoured  in  law,  that  the  principle  will  not  be  extended  by  con- 
struction; the  estoppel  must  lie  clearly  on  the  face  of  the  deed,  which, 
upon  its  whole  contents,  must  import  that  the  party  assumes  to  pass  the 
estate  absolutely  by  that  very  deed.  When  he  has  made  such  a  deed, 
he  cannot  be  allowed  afterwards  to  say  that  he  could  not,  and  therefore, 
did  not  convey  by  it  the  land  he  assumed  to  convey.  But  it  has  always 
been  a  principle  in  estoppel,  that  when  the  truth  appears  any  where  in 
the  same  instrument,  there  can  be  no  estoppel.  It  is  quite  clear  on  the 
face  of  this  instrument  (which  is  irregular  and  informal,)  that  it  was  not 
meant  to  convey  a  title,  but  to  secure  the  due  making  of  a  title  there- 
after when  the  party  should  be  in  a  condition  to  do  it.  It  does  not  (in 
its  whole  tenor),  assume  to  do  the  act  of  making  a  good  title,  but  it  sub- 
jects the  obligor  (for  it  is  a  bond  and  nothing  else),  to  pay  a  penalty 
if  he  does  not  make  it.  It  would  be  repugnant  to  the  intention  and  tenor 
of  the  instrument  to  hold  that  that  is  in  fact  done  by  it,  which  it  only 
stipulates  shall  be  done  afterwards ;  or  rather  it  does  not  clearly  stipulate 
that  it  shall  be,  but  provides  a  penalty  for  failure  if  it  is  not  done.  Mil-N 
ler  binds  himself  by  this  bond  to  convey  in  six  months,  (evidently  because 
he  had  not  at  the  time  a  title,  as  the  writing  itself  shews),  and  we  can- 
not hold  him  (and  still  less  his  assignees),  estopped  by  the  instrument, 
from  saying  what  the  instrument  itself  plainly  says,  namely  that  he  could 
not,  and  did  not  pretend  to  convey  the  land  by  that  deed,  but  only 
bound  himself  to  convey  it  afterwards. 

Judgment  for  defendant. 
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Powell  v.  H.  J.  Boulton, 

Where  in  debt  on  bond  conditioned  to  save  the  plaintiff  harmless  from  all  dam- 
ages or  suits  either  at  law  or  in  equity,  regarding  a  certain  sum  of  money, 
stated  to  have  been  advanced  by  one  A.  B.,  to  the  plaintiff,  through  the  agency 
of  C.  D.,  and  -which  said  sum  of  money  is  also  claimed  to  have  been  paid  to 
the  plaintiff  by  one  E.  F.,  and  be  now  due  and  owing  to  him,  the  defendant 
pleaded,  that  the  plaintiff,  if  damnified,  was  damnified  of  his  own  wrong,  and 
the  plaintiff  replied  setting  out  a  breach  by  the  recovery  of  judgment  and 
execution  against  him  by  E.  F.,  for  the  said  sum  of  money,  and  the  defen^ 
dant  rejoined  that  the  judgment  was  recovered  by  the  fraud  and  covin  of  the 
plaintiff,  upon  which  issue  was  joined;  and  on  the  tpial,  it  "wa^  shewn  that  the 
recovery  at  the  suit  of  E.  F.  had  been  on  admissions  made  by  the  plaintiff 
after  the  execution  of  the  indemnity  bond.  Held  that  such  evidence  was  not 
sufficient  to  support  the  defendant's  plea,  and  the  plaintiff  having  recovered 
verdict,  the  court  refused  a  new  trial  or  to  arrest  the  judgment. 

Plaintiff  sues  in  debt  on  bond  of  defendant  made  28th  July  1842,  in 
.£500  penalty.  Defendant  craves  oyer  and  sets  out  the  condition,  which 
is  as  follows,  "  the  condition,  &c.,  is  such,  that  if  the  above  bounden  H. 
"  J,  Boulton,  his  heirs,  executors  and  administrators,  shall  well  and  truly, 
"  in  all  things  and  at  all  times,  save  the  within  named  E4ward  Powell, 
"  (the  plaintiff),  his  heirs,  executors,  &c.,  harmless  from  all  damage  or 
"  suits,  either  in  law  or  equity,  regarding  a  certain  sum  of  roone^  stated 
"  to  have  been  advanced  by  one  George  W.  Buller  to  the  said  Edward 
"  Powell,  through  the  agency  of  Janjes  Boulton,  Esq. ;  and  which  said 

sum  of  money  is  eilso  claimed  to  have  been  pt^id  to  said  Powell  by  and 
"on  account  of  one  Alexander  M'Leod,  and  to  be  now  due  and  owing  to 
"  him,  and  shall  also  in  case  of  the  arrest  of  the  said  Edward  Powell,  find 
"  and  give  bail  as  well  to  the  sheriff,  as  to  the  action  for  or  on  account  of 
"  any  suit  brought  on  Etccount  of  the  said  money,  by  or  on  behalf  of  the 
"  said  Alexander  McLeod,  or  any  other  party  ;  and  shall  well  and  truly 
"  discharge  all  damages,  costs  and  charges  recovered  or  awarded  ip  law 
"  or  equity,  regarding  the  said  sum  of  money,  or  ^,ny  part  thereof,  without 
"damage  or  prejudice  to  the  said  Edward  Powell,  or  l^is  heirs,  ^c.^  then 
"  this  obligation  to  be  void  " 

Defendant  then  pleads  that  "  to  whatever  ejctent  plaintiff  has  been 
"  damnified  by  reason  of  any  matter  in  the  condition  mentioned,  he,  the 
"  plaintiff,  was  the  occasion  thereof,  and  hath  been  so  damnified  of  his  own 
"  wrong,  and  by  his  own  voluntary  act,  and  by  ^nd  through  his  own  means 
"  and  default." 

Plaintiff  replies,  setting  out  as  a  hreaqh  that  on  the  10th  August, 
1842,  McLeod  sued  him  in  the  Queen's  Bench,  for  the  recovery  of  the 
money  in  the  said  condition  mentioned,  and  did,  qp  the  8th  April,  1843, 
recover  judgment,  under  which  his  lands  have  been  seized  upon  an  execu- 
tion endorsed  to  levy  229Z.  0.9.  lie?.,  besides  costs,  ^c,  that  the  sheriff  still 
holds  his  lands  in  execution  ;  of  all  which  defendeint  had  notice.  Second  ; 
for  a  further  breach,  that  on  8th  April,  1843,  McLeod  recovered  judg- 
ment against  plaintiff  for  £229  Os.  lid.  being  the  sum  mentioned  in  the 
condition  with  damages  and  costs,  and  that  his  lands  were  seized  and  held 
in  execution  ;  of  all  which  defendant  had  notice,  and  hath  not  discharged 
all  damages,  costs  and  charges  &c.,  without  damage  or  prejudice,  (following 
the  words  of  the  condition),  and  so  plaintiff  damnified.  Third;  defendant 
lejoins  that  "  the  judgment  in  the  replication  of  the  plaintiff  alleged  to 
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"  liave  been  recovered,  was  so  recovered  by  the  fraud^  comn^  voluntary 
"  act,  and  wrong  of  the  said  Edward  Powell,  the  above  plaintiff,  arid  hy  his 
"  own  meam,  and  through  his  oivn  default'''  Plaintiff  takcB  issue  on  this  in 
the  following  terms:  "that  the  judgment,  &c.  was  so  recovered  not  by 
"  the  fraud,  covin,  voluntary  act  and  wrong  of  the  said  Edward  Powell, 
"  nor  by  his  own  means,  nor  through  his  own  default,  &c."  The  bond 
being  thus  admitted  on  the  pleadings,  the  defendant  commenced  at  the 
trial,  by  offering  evidence  in  support  of  his  rejoinder,  that  the  judgment 
was  obtained  by  the  covin  and  voluntary  act  of  the  plaintiff.  For  that 
purpose  an  affidavit  was  put  in  and  proved,  which  the  plaintiff  had  made 
before  a  commissioner:  and  the  evidence  taken  on  the  trial  of  the  cause  of 
McLeod  V.  Powell,  before  Mr.  Justice  Hagerman,  was  also  read  by  con- 
sent.   These  were  to  the  following  effect : 

It  was  proved  that  the  plaintiff's  attorney  had  been  changed  in  the 
case  of  Powell  v.  Boulton,  while  a  motion  for  a  new  trial  was  pending, 
Mr.  Brock  being  put  in  the  place  of  Mr.  Blake  by  motion,  and  that  the 
new  attorney  informed  the  court  that  the  plaintiff  (Powell)  did  not  desire 
any  judgment  to  be  pronounced ;  in  other  words,  that  he  contemplated  no 
further  proceeding  on  the  verdict. 

Then  one  Stocking  was  examined  as  a  witness  for  the  plaintiff  on 
the  trial;  and  he  stated  that  on  some  day  in  July  (1842)  he  saw 
Powell  in  his  yard,  when  he  admitted  that  he  owed  McLeod  some- 
thing, and  wished  to  keep  out  of  his  way,  for  that  he  had  just  been 
making  a  settlement  with  Mr.  Boulton,  (the  bond  is  dated  28th  July, 
1842)  and  was  afraid  McLeod  would  arrest  him.  Mr.  Boulton,  he  said, 
was  to  indemnify  him  if  he  was  arrested. 

A  witness  named  Gardner,  also  swore  that  a  few  days  before  the  trial 
of  McLeod  v.  Powell,  viz.  on  Sunday  the  16th  October,  Powell  and 
McLeod  were  together  at  his  house  in  Toronto,  that  Powell  confessed 
that  he  had  settled  with  Boulton, — that  McLeod  asked  him  if  he  had 
not  paid  him,  Powell,  £200,  and  Powell  admitted  that  he  had ;  that 
McLeod  said  "  Boulton  says  he  paid  it  to  me  in  your  presence,"  and  that 
Powell  replied,  "  he  had  done  no  such  thing  that  Powell  further  said  that 
he,  Powell,  had  admitted  to  Stocking,  that  he  owed  McLeod  £200,  but 
that  Stocking  was  too  drunk  to  remember  it ;  that  he  had  also  admitted 
it  to  Griffin,  who  was  then  at  Detroit.  He  said  he  wished  McLeod 
■would  win  the  suit ;  that  he,  Powell,  was  indemnified  by  Henry  J.  Boul- 
ton, (this  defendant)  ;  that  Powell  and  McLeod  came  to  Gardner's  house 
together,  and  had  something  to  eat  and  to  drink  while  they  had  this  con- 
versation. 

One  Young  also  swore,  that  he  was  present  on  the  same  occasion,  and 
heard  Powell  say  that  Griffin  was  the  only  person  who  could  prove  his 
admission  respecting  a  claim  of  £200,  made  on  him  by  McLeod,  and 
that  he  was  then  living  at  Detroit ;  he  said  also,  that  he  had  admitted  to 
Stocking  that  Mr.  Boulton  had  never  paid  McLeod  the  money,  and  that 
he  knew  it  never  had  been  paid. 

This  was  all  the  evidence  for  the  plaintiff  in  the  case  of  McLeod  v. 
Powell,  and  after  it  had  been  given,  the  counsel  for  the  defendant  Powell, 
called  on  the  plaintiff  at  that  trial  to  produce  a  receipt  mentioned  in  a  notice 
that  had  been  served  two  days  before.  The  receipt  was  stated  to  be  at 
Niagara;  it  was  not  produced;  no  evidence  was  given  of  the  service  of 
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notice  which  was  not  put  in,  and  the  defendant's  counsel  declined  giving 
any  evidence  of  the  contents  of  the  receipt  spoken  of,  though  the  plaintiff 
assented  that  he  might  do  so.  This  receipt  is  the  one  alluded  to  in 
Powell's  affidavit. 

On  this  evidence  the  jury  in  that  cause  gave  a  verdict  for  plaintiff, 
20 IZ.  15*.  The  affidavit  of  Powell  was  used  on  a  motion  for  a  nev/  trial 
in  that  action,  which  however  was  not  granted.  It  was  to  this  effect,  that 
he,  Powell,  well  remembered  McLeod,  during  the  then  last  assizes  at 
Toronto,  speaking  to  him  at  an  oyster  house,  in  presence  of  Gardner  and 
Young,  respecting  that  suit,  that  he  then  stated  he  had  got  the  money  in 
question,  and  that  if  he,  McLeod,  had  not  received  it,  he,  Powell,  owed 
him  the  amount  lent;  that  he,  the  deponent,  felt  satisfied  then,  and  does 
now,  that  McLeod  had  received  the  amount,  as  he  had  seen  a  receipt 
in  the  hands  of  one  Long,  some  months  before,  signed  by  him,  Powell, 
the  body  of  which  was  in  McLeod's  writing,  and  which  receipt  stated 
that  McLeod  '"''had  received  the  sum  in  question  from  James  Boulton.''^ 
He  further  stated  in  the  affidavit,  "  that  it  was  on  seeing  that  receipt 
"  that  he  determined  on  withdrawing  the  suit  instituted  ly  McLeod^  in 
"  defendant's  name^  conceiving  it  to  be  grossly  unjust  to  enforce  the  ver  ■ 
"  diet  rendered  in  his  favour  against  Boulton,  when  it  was  evident  that 
"  he  had  been  deceived  by  McLeod  as  to  the  state  of  the  claim  against 
"  Boulton,  who  had  acted  a  friendly  part  in  becoming  surety  for  the 
"  debt  to  BuUer,  and  which  James  Boulton  has  since  paid."  That 
he  never  admitted  to  Stocking  that  he  owed  McLeod  on  the  occasion 
stated,  or  at  any  time,  but  did  say  that  he  did  not  wish  to  see  McLeod, 
as  he  had  heard  that  McLeod  had  threatened  to  arrest  deponent  for  the 
debt  which  "he  claimed  to  be  due  by  deponent";  that  one  W.  H.  Conant 
and  others  were  in  Stocking's  store  at  the  time  of  the  conversation, 
which  was  on  the  same  day  that  he,  Powell,  had  withdrawn  his  suit 
against  Boulton. 

The  plaintiff's  counsel  in  this  case,  in  order  to  repel  any  inference  of  fraud 
arising  on  this  evidence,  referred  to  the  circumstances  under  which  the 
defendant  had  given  the  bond  of  indemnity  now  sued  on,  and  proposed  to 
shew  what  had  taken  place  on  the  trial  of  a  certain  cause  of  Powell  v.  James 
Boulton,  Esq.,  in  which  a  verdict  had  been  recovered  for  £350;  and 
that  after  that  verdict  had  been  recovered,  Powell  had  changed  his 
attorney,  and  then  that  this  agreement  respecting  the  indemnity  was  made; 
that  the  £200  claimed  in  this  action,  was  part  of  the  £350  for  which  that 
verdict  was  given ;  that  Powell  had  directed  Mr.  Blake  (the  'original 
attorney  in  that  suit)  to  bring  the  action  for  the  benefit  of  McLeod,  so 
far  as  regarded  the  £200,  and  that  the  point  in  dispute  in  that  action, 
and  when  the  indemnity  bond  now  sued  on  was  given,  was  not  whether 
the  plaintiff  had  paid  to  the  use  of  the  defendant  the  sum  for  which  this 
action  is  brought,  but  whether  Mr.  James  Boulton  had  ever  paid  to  the 
Plaintiff  on  account  of  Powell  the  money  from  which  that  advance  had 
been  made,  and  consequently  whether  the  declaration  of  McLeod  which 
is  recited  in  the  bond,  that  the  money  was  still  due  and  owing  to  him, 
was  true  or  not. 

The  learned  judge  rejected  evidence  of  what  had  occurred  on  the  trial 
of  Powell  v.  Boulton,  as  being  irrelevant  to  this  cause ;  he  charged  the 
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jury  that  if  the  verdict  in  McLeod  v.  Powell  was  rendered  in  consequence 
of  admissions  made  by  Powell  after  the  bond  was  given,  this  action 
could  not  be  sustained,  as  the  recovery  must  be  regarded  as  having  been 
procured  or  promoted  by  the  wilful  act  of  plaintiff,  which  would  operate 
as  a  fraud  upon  defendant.  He  held  that  the  plaintiff  could  not  recover 
if  the  verdict  against  him  in  the  other  cause  was  given  on  evidence 
arising  from  his  own  admissions  after  the  bond  was  made,  and  he  observed 
that  the  witnesses  had  proved  admissions  made  by  the  plaintiff  after  the 
execution  of  the  bond. 

The  jury  were  given  precisely  to  understand  that  the  impression  on 
the  learned  judge's  mind  was,  that  the  defendant  was  entitled  to  succeed 
upon  the  issue  raised  by  his  rejoinder;  in  other  words  that  the  conduct  of 
Powell,  in  promoting  by  his  admissions  the  recovery  of  McLeod,  was 
such  as  precluded  him  from  having  recourse  against  this  defendant  upon 
the  indemnity  bond.  The  jury,  notwithstanding  this  decision,  found  for 
the  Plaintiff  £260  10s.  damages. 

J.  Hillyard  Cameron  having  obtained  a  rule  nisi  for  a  new  trial,  on  the 
grounds  that  the  verdict  was  contrary  to  law  and  evidence  and  the  judge's 
charge, 

Blake  showed  cause. — He  contended  that  the  verdict  ought  not  to  be 
disturbed,  as  it  had  been  rendered  in  strict  accordance  both  with  the  law 
and  justice  of  the  case,  although  against  the  charge  of  the  learned  judge 
by  whom  the  cause  was  tried.  If  there  were  any  objection  to  be  raised 
to  the  proceeding  at  nisi  prius,  it  should  come  from  the  plaintiff  rather 
than  the  defendant,  as  he  had  been  over-ruled  in  the  production  of 
evidence  to  support  the  plaintiff's  case,  which  in  his  judgment  was 
most  material,  and  was  incorrectly  rejected.  The  issue  that  had  been 
raised  on  the  bond  and  condition  set  out  in  the  pleadings  was,  whether  the 
judgment  that  had  been  recovered  by  McLeod  against  the  plaintiff,  which 
was  stated  in  the  breaches  assigned  in  the  replication,  was  so  recovered 
by  the  fraud,  covin,  voluntary  act  and  wrong  of  the  plaintiff,  or  by  his 
own  means,  or  through  his  own  default ;  and  the  evidence  to  prove  that 
issue,  which  was  upon  the  defendant,  consisted  only  of  what  had  taken 
place  at  the  trial  of  McLeod  v.  Powell,  and  the  proof  of  the  admissions 
upon  which  the  verdict  in  that  case  had  been  rendered,  as  the  learned 
judge  had  excluded  all  the  various  other  facts  connected  with  Mr.  James 
Boulton's  share  in  the  transaction  to  which  the  bond  referred,  which  ought 
to  have  been  admitted,  and  which  the  court  are  at  any  rate  bound  to 
notice  on  this  application  for  a  new  trial.  The  condition  of  the  bond  is 
to  save  the  plaintiff  harmless  "  from  all  damage  or  suits  either  in  law  or 
"  equity,  regarding  a  certain  sum  of  money  stated  to  have  been  advanced 
"  by  one  George  W.  BuUer  to  the  said  Edward  Powell,  through  the 
"  agency  of  James  Boulton,  Esq.  ;  and  which  said  sum  of  money  is  also 
"  claimed  to  have  been  paid  to  the  said  Powell  by  and  on  account  of  one 
"  Alexander  McLeod,  and  to  be  now  due  and  owing  to  him."  This  is 
all  the  material  part  that  relates  to  the  question  that  has  been  raised ; 
and  it  is  difficult  to  understand  upon  what  principle  it  is  that  the  defen- 
dant can  hope  successfully  to  contend  that  the  evidence  given  on  the  trial 
of  this  cause  was  sufficient  to  support  his  plea.  The  condition  shews 
clearly  and  convincingly  that  the  dispute  between  the  parties  was,  not 
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whether  the  money  had  been  paid  at  all  by  McLeod,  but  whether  in  fact 
it  had  been  repaid  to  him  by  Mr.  James  Boulton  ;  and  therefore  the 
admissions  made  by  the  plaintiff  when  the  action  was  brought  against  him 
by  McLeod,  cannot  be  considered  to  evince  any  fraudulent  desire  on  his  part 
to  make  the  defendant  pay  a  sum  of  money  which  he  never  could  have  been 
made  liable  for  unless  by  such  admissions.  In  the  case  of  Powell  v.  James 
Boulton,  the  plaintiff  sued  for  the  recovery  of  the  sum  of  money  in  ques- 
tion as  so  much  money  received  to  his  use  by  the  defendant  for  which  he 
had  never  accounted ;  the  jury  in  that  case  found  in  favour  of  the  plain- 
tiff, and  the  suit  was  afterwards  compromised  or  withdrawn  upon  the 
present  defendant  executing  this  bond  of  indemnity.  In  that  action  Mr. 
James  Boulton  might  easily  have  accounted  for  the  money  received  by 
him,  if  he  had  actually  paid  it  to  McLeod ;  and  it  was  expected  by  the 
plaintiff  that  he  would  attempt  to  do  so,  and  the  plaintiff  was  prepared  to 
resist  such  an  attempt ;  but  the  attempt  was  not  made  ;  no  evidence  of 
payment  was  offered ;  and,  although  the  court  did  not  pronounce  any 
judgment  on  the  motion  which  the  defendant  made  for  a  new  trial,  in 
consequence  of  being  informed  that  the  matter  was  arranged,  there  can 
be  no  doubt  whatever  that  a  new  trial  would  have  been  refused.  The 
only  question  in  all  these  trials  has  been,  whether  James  Boulton  paid  the 
money ;  and  he  has  never  as  yet  proved  that  he  did.  Powell  obtained  the 
advantage  of  it  from  McLeod,  by  the  satisfaction  of  the  executions  against 
him  ;  and  his  admission  that  McLeod  had  so  paid  the  money  cannot  be 
treated  as  fraudulent,  or  made  sufficient  evidence  to  support  the  defen- 
dant's plea.  There  is  no  evidence  given  that  the  defendant  was  induced 
to  enter  into  this  bond  by  any  false  or  fraudulent  representation  made  to 
him  by  the  plaintiff ;  on  the  contrary,  it  has  been  admitted  by  the  defen- 
dant that  he  had  no  conversation  on  the  subject  with  the  plaintiff :  and 
the  rejoinder  is  not  directed  against  the  bond,  it  is  aimed  at  the  judgment 
only  ;  and  it  would  seem  almost  doubtful  whether  it  afforded  in  substance 
a  good  defence.  The  plaintiff  did  not  act  illegally  in  making  the  admis- 
sions complained  of;  the  defendant  very  probably  did  not  expect  that  he 
would  have  made  them ;  but  it  is  perfectly  consistent  with  the  words  of 
the  condition,  and  all  the  facts  and  circumstances  relating  to  the  money, 
that  he  was  at  liberty  to  make  them,  as  they  could  not  prevent  Mr.  James 
Boulton  from  proving,  as  he  ought  to  have  done,  that  the  money  had  been 
paid  by  him. 

J.  Hillyard  Cameron  in  support  of  the  rule. — The  plaintiff's  counsel 
has  gone  into  the  various  matters  which  have  arisen  and  been  depending 
in  this  court  between  McLeod  and  James  Boulton,  as  if  Mr.  James 
Boulton  were  the  actual  defendant  before  the  court  in  this  case ;  and  in 
this  respect  he  has  only  followed  the  course  that  he  desired  to  pursue  at 
the  trial,  which  the  learned  judge  then  rightly  over-ruled.  This  defen- 
dant has  nothing  whatever  to  do  with  these  transactions ;  and  he  cannot 
therefore  be  held  accountable  for  them,  nor  should  they  be  allowed  in 
any  way  to  prejudice  his  defence.  In  considering  the  case,  the  court 
must  view  it  as  it  appeared  before  the  jury  at  nisi  prius ;  the  defendant 
has  filed  no  affidavits,  and  the  plaintiff  is  therefore  not  at  liberty  to  file 
any,  nor  to  make  use  of  any  matter  which  does  not  come  strictly  within 
the  evidence  in  the  case  itself  Upon  the  evidence  at  the  trial,  then,  it 
appears  that  after  the  plaintiff  had  obtained  this  indemnity  bond  from 
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the  defendant,  he  immediately  made  an  admission  that  he  owed  a  sum  of 
money  to  McLeod,  although  he  did  not  state  how  much  that  sum  was  ; 
but  afterwards,  when  an  action  for  money  paid  was  brought  against  him  by 
McLeod,  and  only  a  day  or  two  before  that  cause  was  tried,  he  made  an 
admission  of  the  exact  amount  that  he  said  McLeod  had  paid  for  him, 
and  which  he  said  he  was  still  indebted  to  McLeod  for ;  and  at  the  same 
time  stated  that  he  hoped  McLeod  would  win  the  suit,  as  he  was  indem- 
nified by  this  defendant.  A  grosser  case  of  fraud  could  hardly  be 
imagined.  This  defendant  had  nothing  to  do  with  former  transactions 
with  Mr.  James  Boulton ;  he  was  only  concerned  for  the  matter  for 
which  he  gave  an  indemnity.  This  plaintiff  had  recovered  a  verdict  in 
an  action  against  Mr.  James  Boulton,  and  that  verdict  he  abandoned ; 
because,  as  his  affidavit  filed  in  the  cause  of  McLeod  against  him  shews, 
he  believed  that  it  would  be  unjust  in  him  to  exact  the  amount  from  Mr. 
James  Boulton  as  McLeod  actually  received  the  money ;  but  he  asked  for 
an  indemnity  to  protect  him  against  a  threatened  arrest  by  McLeod,  and 
from  the  consequences  of  any  judgment  that  he  might  recover  against 
him.  If,  on  asking  for  that  indemnity,  he  had  informed  this  defendant 
that  he  intended  to  go  to  McLeod  immediately  and  admit  in  the  presence 
of  witnesses  that  McLeod  had  paid  this  money,  and  consequently  that  he 
(Powell)  owed  him  the  debt,  can  any  one  even  for  a  moment  imagine  that 
the  bond  of  indemnity  would  have  been  given  ;  and  if  such  were  his 
intention  (and  it  is  fairly  presumable  from  all  that  he  afterwards  said),  it 
was  surely  a  fraud  upon  the  defendant,  and  the  judgment  in  that  suit  was 
procured  by  his  own  covin,  and  through  his  own  means  and  default.  It 
is  quite  true  that  the  defendant  did  not  shew  upon  the  trial  that  he  had 
been  induced  to  execute  the  bond  under  any  false  or  fi-audulent  represen- 
tation (if  he  could  have  shewn  that,  it  would  have  been  a  good  plea 
against  the  bond  itself)  ;  but  he  did  shew  that  immediately  on  its  execu- 
tion the  plaintiff  made  an  admission  prejudicial  to  the  defendant,  and 
that  both  then  and  on  the  subsequent  occasion  when  he  made  similar 
admissions,  he  said  that  he  hoped  that  McLeod  would  recover,  as  he  was 
protected  by  the  defendant's  bond  ;  and  he  thereby  procured  the  judg- 
ment in  McLeod's  favour  against  him,  as  without  those  admissions  there 
was  no  evidence  to  establish  the  claim,  and  McLeod  must  have  failed  in 
that  action.  But  it  has  been  urged  that  the  sole  question  to  be  agitated 
between  the  parties  was,  whether  the  money  which  had  been  obtained 
through  the  intervention  of  Mr.  James  Boulton  had  been  paid  by  him  to 
McLeod  or  not;  and  therefore  that  there  could  have  been  nothing  fraudu- 
lent or  wrong  in  Powell  admitting  that  McLeod  had  paid  the  money  for  him, 
and  that,  if  James  Boulton  had  not  repaid  him,  the  amount  was  justly 
due  from  him  to  McLeod.  But  this  can  only  be  contended  for  as  an 
inference  arising  from  the  condition  of  the  bond  ;  and  unless  it  conclu- 
sively appears  there,  the  plaintiff  has  no  other  evidence  in  the  case  to 
make  it  out.  The  condition  is  regarding  a  sum  of  money  stated  to  have 
been  advanced  by  one  George  W.  Buller  to  the  plaintiff,  through  the 
agency  of  James  Boulton ;  and  which  said  sum  of  money  is  also  claimed 
to  have  been  paid  to  the  said  Powell  by  and  on  account  of  one  Alexander 
McLeod,  and  to  be  now  due  and  owing  to  him.  This  is  surely  no  more 
an  admission  that  a  debt  is  due  from  Powell  to  McLeod,  than  it  is  that  a 
debt  is  due  from  Powell  to  Buller  ;  and  the  bond  must  be  treated  as 
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admitting  a  debt  neither  to  one  party  nor  the  other;  and  the  admissions 
subsequently  made  by  the  plaintiff,  coupled  as  they  are  with  expressions 
of  hope  that  McLeod  would  recover  in  the  action  against  himself,  can 
only  be  received  as  having  been  fraudulently  made  in  order  that  a  judg- 
ment might  be  recovered  in  McLeod's  favour,  which  under  the  terms  of 
the  indemnity  this  defendant  would  ultimately  be  liable  to  pay.  There 
is  no  doubt  that  many  cases  might  be  found  in  which  it  has  been  held 
that,  under  an  indemnity  bond,  the  party  indemnified  may  at  once  pay 
the  amount  claimed  against  him,  and  call  upon  his  obligor  to  re-imburse 
his  outlay ;  but  the  circumstances  of  this  case  are  altogether  dissimilar 
from  any  of  those  that  may  be  referred  to,  inasmuch  as  the  damage 
against  which  the  party  was  indemnified  has  been  suffered  by  his  own 
act  and  procurement.  The  only  way  in  which  any  case  can  be  made  out 
by  the  plaintiff  is  by  bringing  in  extraneous  matter  with  which  this 
defendant  is  not  in  the  most  remote  degree  connected ;  and  if  such  a 
course  cannot  be  pursued  in  an  ordinary  suit,  there  is  nothing  in  the  cir- 
cumstances of  this  case  that  can  take  it  out  of  the  ordinary  rule.  The 
court  have  had  in  other  cases  that  have  been  before  them  between  this 
plaintiff,  McLeod  and  James  Boulton,  evidence  of  various  facts  which  the 
plaintiff's  counsel  is  desirous  of  bringing  to  bear  upon  this  suit;  but  these 
matters  are  not  now  in  any  way  before  the  court ;  even  as  between  the 
same  parties  the  court  could  not  look  at  them  unless  there  was  proper 
evidence  of  them  in  the  particular  suit ;  and  much  less  can  they  examine 
their  bearing  upon  the  facts  in  this  case,  when  the  defendant  is  totally 
unconnected  with  all  the  previous  cases  upon  which  the  court  have 
adjudicated.  This  case  must  be  regarded  as  if  those  facts  were  before 
the  court  for  the  first  time,  and  there  was  no  other  evidence  to  guide  the 
court  in  its  determination  than  that  which  is  to  be  found  on  the  notes  of 
the  judge  who  tried  the  cause.  When  they  are  examined  they  will  shew 
no  doubt  upon  that  which  was  admitted  by  the  plaintiff  himself,  and 
that  admission  was  made  under  such  circumstances  and  with  such 
expressions,  as  must  indelibly  stamp  the  plaintiff  with  fraud  in  the  transac- 
tion, and  prove  the  defendant's  plea,  that  the  judgment  was  recovered  by 
his  own  covin  and  voluntary  act,  and  by  his  own  means  and  default. 
The  defendant's  counsel  cited  Stone  v.  Compton  (a),  Hill  v.  Gray  (Z>), 
Moens  v.  Heyworth  (c). 

Robinson,  C.  J. — In  order  to  make  this  cause  intelligible,  and  to 
arrive  at  a  proper  judgment  upon  the  grounds  of  this  motion,  it  is  neces- 
sary to  state  certain  facts  which  were  discussed  on  both  sides  in  the 
argument  upon  this  motion  ;  which  facts,  I  take  to  be  admitted  both  by 
plaintiff  and  defendant,  and  which  have  engaged  the  attention  of  this 
court,  and  called  for  their  judgment  in  the  course  of  other  proceedings 
which  have  been  spoken  of. 

In  1842,  the  present  plaintiff  brought  an  action  of  assumpsit  against 
Mr.  James  Boulton,  the  brother  of  the  present  defendant,  upon  a  count 
for  money  had  and  received  to  his  use,  and  other  common  counts.  In 
addition  to  a  claim  on  another  ground,  which  has  no  immediate  connec- 
tion with  the  subject  of  this  suit,  the  plaintiff  sought  to  recover  in  that 
action  a  sum  of  200/.,  which  he  alleged  Mr.  James  Boulton  had  received 


(a)  5  Bing.  N.  C.  142.       (A)  1  Stark.  434.       (c)  10  M.  &  W.  147. 
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for  him  and  not  paid  over,  being  money  borrowed  through  his  agency  for 
the  plaintiff  Powell,  from  a  gentleman  by  the  name  of  Duller,  upon  the 
security  of  Powell's  lands,  and  intended  by  Powell  to  be  made  use  of  in 
paying  off  some  executions  against  him  which  were  then  in  the  hands  of 
Alexander  McLeod,  deputy  sheriff  for  the  district  of  Niagara,  to  be  levied 
upon  Powell's  goods.  Mr.  James  Boulton  resisted  this  claim,  and  went 
to  trial  upon  it.  He  did  not  deny  that  he  had  borrowed  the  money  for 
Powell  from  Mr.  Duller,  nor  that  it  had  come  into  his  hands  ;  but  he 
alleged  that  Powell  had  had  the  full  benefit  of  it,  for  that  he,  Mr.  James 
Boulton,  soon  after  the  money  was  borrowed,  had  paid  it  over  to  McLeod, 
the  deputy  sheriff,  who  had  applied  it  in  discharging  the  executions  in  his 
hands  against  Powell,  by  paying  over  or  settling  the  amounts  with  the 
respective  plaintiffs.  Powell  answered  this,  by  declaring,  that  although 
it  was  true  that  the  executions  against  him  had  been  discharged  by 
McLeod,  yet  that  he  was  now  called  upon  by  McLeod  to  repay  him  the 
money  with  which  he,  Mr.  McLeod,  had  discharged  them ;  it  being 
asserted  by  McLeod,  that  although  he  had  advanced  the  money  to  the 
several  plaintiffs,  upon  the  assurance  of  Mr.  James  Boulton  that  he 
would  in  a  few  days  after  pay  into  his  hands  the  sum  which  had  been 
borrowed  from  Mr.  Duller  for  Powell's  use,  yet  that  Mr.  James  Boulton 
had  in  fact  never  done  so  ;  that  McLeod  therefore  now  held  him  (Powell) 
liable  for  the  money  advanced,  never  having  had  the  benefit  of  the  money 
which  the  defendant  in  that  action,  Mr.  James  Boulton,  had  borrowed 
for  Powell.  Upon  the  trial  of  that  case  of  Powell  v.  James  Boulton,  the 
jury  not  finding  it  proved  to  them  that  Mr.  James  Boulton  had  ever  paid 
over  the  money  which  he  had  received,  gave  a  verdict  against  him  for  the 
200Z.  and  interest,  besides  another  sum  which  they  found  due  on  another 
account.  The  effect  of  that  verdict,  if  judgment  had  been  entered  upon  it 
and  enforced,  would  of  course  have  been,  that  Powell  having  received  by 
means  of  it  the  money  which  had  been  borrowed  in  his  name  for  paying 
off  his  debts,  must  have  stood  accountable  to  McLeod  for  the  money 
which  he,  McLeod,  had  advanced  in  the  meantime  in  discharging  those 
debts.  The  defendant,  Mr.  James  Boulton,  however,  moved  this  court  to 
set  aside  that  verdict  and  grant  him  a  new  trial,  upon  the  ground  that 
McLeod  had  settled  with  Powell's  creditors  and  himself  the  fuU  amount 
of  the  200Z. ;  that  PoweU  had  repeatedly  acknowledged  to  him  that  the 
money  had  been  paid  to  him  or  for  his  use,  through  McLeod  ;  and  that 
he  could  not,  under  the  circumstances,  be  allowed  to  recover  the  money 
from  him  (Boulton),  because  he  would  then  be  receiving  the  benefit  of  it 
twice  over.  Mr.  James  Boulton  filed  an  aflSdavit  to  the  above  effect  in 
support  of  his  application,  which  is  now  on  the  files  of  this  court.  The 
answer  given  by  Powell  to  this  objection  urged  against  his  recovery,  was 
of  course  the  obvious  one,  that  if  it  was  true,  as  McLeod  contended,  (and 
which  Mr.  James  Boulton  had  not  disproved  upon  the  trial)  that  his 
(Powell's)  debts  had  been  paid  by  money  advanced  by  McLeod,  and  not 
repaid  though  expected  to  be  repaid  by  Mr.  James  Boulton,  that  he  had 
not  then  had  in  fact  the  benefit  of  the  money  borrowed  from  Mr.  Buller, 
and  was  entitled  in  that  action  to  force  it  from  Mr.  James  Boulton's 
hands,  in  order  that  he  might  repay  McLeod  the  money  which  was  still  to 
be  reimbursed  to  him.  The  court,  willing  to  hear  any  objections  that 
could  be  urged  fully  discussed,  in  a  case  in  which  the  statements  of 
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persons  filling  the  stations  of  an  attorney  of  this  court  and  of  deputy 
sheriff  of  a  district  were  so  entirely  opposed  to  each  other,  granted  a  rule 
nisi,  against  which  cause  was  shewn,  and  the  case  having  been  fully 
argued  the  court  took  time  to  consider  it,  more  I  may  say  on  account  of 
objections  which  had  been  raised  respecting  the  other  portion  of  the 
verdict  than  on  account  of  the  claim  for  the  200Z.  This  action  of  Powell 
V.  James  Boulton,  had  been  brought  by  Mr.  Blake  as  plaintiff's  attorney, 
but  after  the  argument  of  the  rule  nisi,  and  while  the  court  had  under 
their  consideration  the  application  for  a  new  trial,  the  plaintiff,  by  appli- 
cation to  a  judge,  changed  his  attorney,  substituting  another  (Mr.  Brock) 
in  his  place.  The  court  were  then  given  to  understand  that  the  applica- 
tion for  a  new  trial  was  abandoned ;  and  we  learn  from  what  has  been 
before  us  on  the  argument  of  the  present  case,  that  upon  receiving  from 
the  defendant  in  this  action  the  bond  of  indemnity  which  is  now  sued 
upon,  Powell  agreed  to  proceed  no  further  in  his  action  against  Mr.  James 
Boulton  for  the  200/.,  but  to  stand  an  action  at  the  suit  of  McLeod  for 
the  money,  if  one  should  be  brought. 

In  consequence  of  this  arrangement  between  Powell  and  Mr  James 
Boulton,  McLeod  brought  immediately  an  action  of  assumpsit  against  Powell, 
to  enforce  the  repayment  of  the  200Z.  from  him,  which  it  was  never  hitherto 
denied,  but  on  the  contrary  expressly  admitted,  and  even  insisted  on  by 
Mr.  James  Boulton,  that  McLeod  had  advanced  to  Powell's  creditors,  or 
rather  the  greater  part  of  it,  being  so  much  as  was  necessary  to  discharge 
their  executions,  paying  a  small  balance  that  remained  to  Powell  himself. 

This  action  was  brought  by  Mr.  Blake,  as  plaintiff's  attorney.  It  was 
defended  by  Mr.  James  Boulton  in  Powell's  name,  his  brother,  the  defen- 
dant in  the  present  action,  being  his  counsel  at  the  trial.  It  depends 
entirely  upon  what  passed  upon  this  trial,  whether  Powell,  as  plaintiff  in 
this  case  now  before  us  upon  the  indemnity  bond,  was  or  was  not  entitled 
to  succeed  upon  the  issue  raised  by  the  pleadings,  which  turns  upon  the 
question  whether  the  recovery  in  the  action  of  McLeod  v.  Powell,  was 
or  was  not  obtained  by  the  fraud  or  voluntary  means  and  procurement 
of  Powell  himself. 

At  the  trial  of  the  case  of  McLeod  v.  Powell,  it  was  only  necessary  for 
the  plaintiff  to  prove,  in  order  to  establish  his  claim  in  the  first  instance, 
that  he  had  paid  and  advanced  to  Powell  or  for  his  use,  the  money  for 
which  the  action  was  brought.  In  order  to  shew  this,  the  plaintiff's 
attorney  (Mr.  Blake)  called  his  partner,  Mr.  Morrison,  intending,  as  he 
stated,  to  prove  by  him  that  the  former  action  of  Powell  v.  James  Boulton, 
though  brought  in  the  name  of  Powell,  was  by  Powell's  assent  brought 
upon  instructions  from  McLeod,  who  was  in  fact  his  client,  and  was  brought 
for  McLeod's  benefit ;  that  Powell  had  merely  suffered  his  name  to  be 
used  in  order  to  recover  from  James  Boulton  the  money  borrowed  for  him 
from  BuUer,  and  that  he  might  pay  it  over  to  McLeod,  who  had  assured 
him  that  he  had  never  been  reimbursed,  and  was  in  consequence  demand- 
ing to  be  paid  by  Powell ;  and  what  Mr.  Blake  chiefly  desired  to  prove 
by  Mr.  Morrison  was,  that  in  the  course  of  repeated  communications  with 
Powell  before  that  action  was  brought,  and  also  while  it  was  pending, 
Powell  had  expressly  admitted  that  McLeod  had  paid  for  him  the  sums 
which  he  claimed ;  that  he,  Powell,  had  had  his  debts  paid  for  him  as 
McLeod  had  stated ;  and  that  the  only  question  was,  whether  McLeod 
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had  ever  received  from  Mr.  James  Boulton  the  money  with  which  it  was 
intended  the  executions  were  to  have  been  discharged.  It  was  objected 
on  the  part  of  the  defendant,  that  Mr.  Morrison's  evidence  to  this  effect 
should  not  be  received,  for  that  his  partner,  Mr.  Blake,  was  Mr.  Powell's 
attorney  of  record  in  the  action  of  Powell  v.  Boulton,  and  that  they  could 
neither  of  them  be  allowed  to  disclose  to  the  prejudice  of  their  client  the 
communications  they  had  with  him.  Mr.  Blake,  who  was  counsel  as  well 
as  attorney  for  McLeod,  contended  that  there  was  no  confidence  of  attorney 
and  client  between  him  and  Powell,  for  that  Powell  was  merely  acting  on 
behalf  of  McLeod,  the  real  client,  for  whose  benefit  he  had  lent  his  name, 
though  he  had  since  turned  against  him  and  stopped  the  action.  The 
learned  judge  at  the  trial,  however,  seemed  to  lean  against  the  admission 
of  his  (Morrison's)  testimony  to  the  extent  desired ;  and  then,  in  order  to 
prove  the  fact  that  money  had  been  advanced  by  McLeod  for  Powell's 
benefit,  the  plaintiff's  counsel  called  the  witnesses  who  proved  Powell's 
recent  admissions  to  that  effect,  namely.  Stocking,  with  whom  he  had 
conversed  upon  the  matter  before  this  action  was  brought,  and  very  soon 
after  he  had  received  the  bond  of  indemnity,  and  Gardner  and  Young, 
with  whom  he  had  conversed  in  McLeod's  presence  on  the  subject  of 
these  transactions  while  the  action  was  pending  and  when  it  was  just  on 
the  eve  of  being  tried.  Upon  their  evidence,  the  jury  found  a  verdict  for 
the  plaintiff.  The  defendant  Pov/ell,  through  the  present  defendant,  Mr. 
Boulton,  moved  for  a  new  trial  solely  upon  affidavits,  not  objecting  to  the 
finding  of  the  jury  upon  the  evidence,  nor  to  the  direction  which  they  had 
received.  Upon  that  occasion  affidavits  were  filed  on  both  sides.  That 
which  was  made  by  the  defendant,  Powell,  is  the  one  which  the  present 
defendant  gave  in  evidence  upon  the  trial  of  this  cause,  as  tending  to 
shew  the  fraudulent  conduct  of  Powell. 

In  order  to  shew  the  view  which  I  then  took  of  the  position  of  the 
parties  and  their  respective  statements,  I  will  read  my  note  of  the  judg- 
ment given  by  me  when  this  court  disposed  of  the  motion  for  a  new  trial. 
After  stating  the  evidence  and  contents  of  the  affidavits,  which  it  is 
unnecessary  now  to  repeat,  I  observed  :  "  From  what  has  been  judicially 
"  before  us  in  regard  to  this  transaction  in  Powell  v.  Boulton,  it  stands  thus : 
"  Boulton  some  years  ago  negotiated  a  loan  with  Mr.  Buller,  on  mortgage 
"of  Powell's  lands,  of  200/.,  to  pay  off  the  executions  against  Powell; 
"  Buller  gave  a  check  on  a  bank  at  Toronto  for  the  money  ;  Boulton  says 
"  he  paid  the  cash  to  McLeod  before  he  presented  this  draft ;  McLeod  says 
"  he  did  not,  but,  telling  him  he  had  got  the  check,  he,  McLeod,  requested 
"  Mr.  Boulton  to  receive  the  money  at  Toronto,  and  settle  some  sums  there 
"  for  which  McLeod  was  accountable  ;  and  that  he  McLeod  would  pay  the 
"  same  amount  to  the  plaintiffs  in  Powell's  executions.  Mr.  Boulton  came 
"  over  to  Toronto,  got  the  cheque  cashed,  and  did  pay  the  sums  for  McLeod 
"  which  he  was  requested  to  do,  and  brought  over  the  parties'  receipts  to 
"  McLeod  ;  and  that  McLeod,  supposing  all  was  right,  took  Powell's 
"  receipt,  speaking  of  the  money  which  McLeod  had  paid  on  the  executions 
"  as  having  been  received  by  him  of  Mr.  J.  Boulton,  meaning  that  the  pay- 
"  raents  made  by  Mr.  Boulton  on  his  account  at  Toronto  were  the  same 
"  thing  as  if  the  money  had  been  paid  into  McLeod's  hands.  But  long 
"  afterwards,  when  McLeod  and  Mr.  Boulton  differed  about  their  accounts 
"  and  referred  all  their  affairs  to  arbitration,  Mr.  Boulton  claimed  credit 
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"  of  McLeod  for  the  sums  paid  for  him  at  Toronto,  as  if  it  had  been 
"  money  lent  by  him  out  of  his  private  means,  and  not  Powell's  money, 
"  which  he  was  allowed  to  make  this  use  of.  He  resisted  this  before  the 
"  arbitrators,  and  stated  the  matter  as  he  now  states  it ;  but  they  declined 
"  entering  into  the  question  of  Powell's  executions,  as  if  it  was  a  collateral 
"  matter  (upon  what  ground  I  do  not  understand),  and  charged  McLeod 
"  with  the  money  paid  as  so  much  money  lent  him  by  Mr.  Boulton.  If 
"  McLeod's  account  be  true,  then  the  language  of  the  receipt  is  explained 
"  and  ought  not  to  make  against  him  ;  if  it  is  untrue,  then  he  is  attempting 
"  to  impose  upon  the  court.  We  cannot  tell  certainly  how  it  was.  If  Mr. 
"  Boulton's  story  be  correct,  it  seems  rather  a  singular  transaction.  Powell's 
"  creditors  could  hardly  have  been  so  pressing  as  to  object  to  the  two  days' 
"  delay  in  going  to  Toronto  to  get  the  draft  cashed ;  and  McLeod  would 
"  hardly  ask  Mr.  Boulton  to  do  what  would  seldom  be  convenient,  advance 
"  £200  in  cash,  merely  in  order  that  the  plaintiffs  might  get  their  money 
"  two  or  three  days  sooner,  when  the  payment  was  certain  ;  but,  according 
"  to  Mr.  Boulton,  he  did  ask  the  favour,  and  Mr.  Boulton  granted  it.  Then, 
"if  he  did,  it  seems  strange  that,  coming  to  Toronto  and  drawing  the 
"  money,  which  was  to  replace  it,  instead  of  making  use  of  it  to  re-im burse 
"  himself,  he  should  lend  it  again  to  pay  McLeod's  debts  at  Toronto. 
"  McLeod's  account  would  seem  the  more  probable  one  : — 'Pay  the  amount 
"  when  you  get  it  at  Toronto,  to  persons  there  who  have  pressing  claims 
"  upon  me  ;  and  I  will  arrange  the  same  amount  on  Mr.  Powell's  execu- 
"  tions,  and  procure  you  his  receipt  for  it.' " 

The  new  trial  was  refused,  the  verdict  not  being  complained  of  as 
inconsistent  with  evidence,  and  the  affidavits  (on  which  alone  it  was 
moved)  being  repelled  by  affidavits  on  the  other  side. 

This  case  of  McLeod  v.  Powell  being  thus  finally  decided  against 
Powell,  he  brought  this  action  against  the  present  defendant  on  the  bond 
which  this  defendant  had  given  to  indemnify  him  against  the  claim  of 
McLeod.  The  jury  has  given  a  verdict  in  his  favour ;  and  the  questions 
upon  this  motion  for  a  new  trial  are,  first,  whether  that  verdict  was  against 
law  and  evidence,  as  it  certainly  was  against  the  judge's  charge  ;  and, 
secondly,  whether,  upon  the  facts  before  us,  a  new  trial  should  be  granted. 
The  defence  on  the  record  was,  that  the  judgment  in  McLeod's  action 
against  Powell  was  recovered  by  the  frauds  covin,  voluntary  act  and  wrong 
of  the  present  plaintiff  Powell  (who  was  defendant  in  that  suit),  and  by 
his  own  means,  and  through  his  own  default.  The  plaintiff  in  answer  says, 
that  the  judgment  was  recovered  not  by  the  fraud,  covin,  voluntary  act  and 
wrong  of  the  said  Powell,  nor  by  his  own  means,  nor  through  his  own 
default. 

We  have  first  to  consider  what  the  defendant  was  bound  to  prove 
under  that  issue  :  was  he  bound  to  prove  that  Powell  procured  the 
recovery  against  himself  by  means  that  were  fraudulent,  covinous  and 
wrongful  f  or  was  it  sufficient  if  he  proved  under  that  issue  merely  that 
McLeod  recovered  by  the  voluntary  act "  of  Powell,  or  "  through  his 
default,'"  although  there  might  be  nothing  in  Powell's  conduct  that  the 
jury  could  consider  fraudulent  or  wrongful  ? 

In  determining  upon  the  strict  legal  propriety  of  this  verdict,  much 
would  turn  upon  that.  The  terms  in  which  the  plaintiff  has  joined  issue 
do  not  impose  upon  the  defendant  the  necessity  of  proving  all  that  he 
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has  pleaded,  unless  it  is  all  necessary  for  making  out  a  defence.  In 
Spilsbury  v,  Micklethwaite  (a),  where  a  question  arose  upon  the  defen- 
dant's pica  in  justification  of  a  trespass,  whether  he  was  bound  to  prove 
a  justification  to  the  full  extent  of  his  plea,  the  court  said — "  If  a  plea  of 
"justification  of  this  nature  consists  of  two  parts,  each  of  which  would 
*'  when  separately  pleaded  amount  to  a  good  defence,  it  will  sufficiently 
"  support  the  justification  if  one  of  these  facts  be  found  by  the  jury. 
"  The  only  question  to  be  considered  is,  whether  that  part  of  the  plea 
"  which  the  jury  have  affirmed  would  alone  constitute  a  defence  to  the 
"  charge  to  which  it  is  here  pleaded."'  Applying  that  principle  then  to 
the  present  case,  would  it  constitute  a  good  bar  to  the  plaintiff's  recovery 
that  he  had  by  his  voluntary  act,  or  by  his  own  means,  or  through  his 
own  default,  occasioned  the  recovery  in  the  former  action,  supposing  that 
the  jury  at  the  same  time  saw  nothing  fraudulent  or  wrongful  in  his  con- 
duct? The  defendant  arguesthat  it  is  necessarily  sufficient  to  preclude 
Powell's  recovery,  upon  the  indemnity  bond,  if  it  can  be  shewn  that  the 
verdict  proceeded  upon  his  own  admissions  made  after  he  had  received  the 
indemnity,  and  this  whether  those  admissions  were  true  or  not.  To 
make  such  admissions  at  all,  he  contends,  was  ipso  facto  fraudulent  as 
regards  the  obligor  ;  that  upon  that  principle  they  must  be  so  treated 
and  regarded ,  so  that  the  jury  had  no  occasion  to  consider  with  what 
motive  they  might  have  been  made ;  and  that  even  if  they  should  think 
that  the  admissions  were  not  fraudulently  made,  still  the  fact  of  such 
admissions  being  made  by  the  defendant  after  he  was  indemnified  as  had 
led  to  the  recovery  in  the  other  action,  is  sufficient  to  bar  any  recovery 
on  the  bond,  whether  the  verdict  in  the  other  action  were  just  or  other- 
wise. No  authority  was  cited  for  carrying  the  principle  to  that  extent, 
and  I  find  none.  We  were  referred  in  the  argument  to  the  cases  of 
Stone  V.  Compton  (b)  and  Moens  v.  Hey  worth  (c);  but  they  throw  little 
light  on  this  case.  The  question  in  both  cases  was  whether,  when  it  was 
discovered  that  a  false  representation  had  been  made  which  had  led  a 
party  into  a  contract,  he  was  not  thereby  absolved  from  the  performance 
of  the  contract  ;  and  there  could  be  no  doubt  that  he  ought  to  be  and 
would  be.  The  first  case  was  of  a  note  given  by  Compton  to  secure  an 
advance  of  money  said  to  be  made  to  a  third  party,  his  friend ;  and  as  it 
was  shewn  that  when  he  gave  the  note  he  was  led  to  believe  that  the 
whole  sum  was  actually  advanced  to  his  friend,  whereas  the  truth  was 
that  a  large  debt  that  had  been  long  due  was  paid  or  deducted  out  of  it, 
and  the  balance  only  advanced ;  the  court  held  that  he  could  not  be 
forced  to  pay  the  note,  because  he  had  been  deceived  into  making  the 
engagement  by  an  untrue  representation.  The  other  case  was  of  a  dif- 
ferent kind,  and  bears  but  little  on  the  question  before  us  except  in  one 
point.  It  became  a  question  there,  whether  the  alleged  misrepresentation 
must  not  appear  to  have  been  made  with  a  fraudulent  design.  The 
majority  of  the  court  thought  it  must ;  but  Lord  Abinger  dissented, 
conceiving  that  the  only  point  material  was  whether  it  was  true  or  false, 
since,  if  a  party  is  led  into  a  contract  by  a  misrepresentation  made  inno- 
cently and  by  mistake,  the  effect,  is  the  same,  the  foundation  of  the  con- 
tract being  equally  false,  and  the  injury  to  his  interests  as  great ;  and  his 


(a)  1  Taunt.  146.       (6)  5  Bing.  N.  C.  142.       (c)  10  M.  &  W.  147. 
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lordship  referred  to  the  cases  on  policies  of  assurance,  and  to  other 
analogous  cases.  There  can  be  no  doubt  that  Lord  Abinger's  statement 
of  the  principle  was  correct,  though  the  circumstances  of  the  case  then  in 
judgment  probably  made  a  difference  in  the  application  of  it,  because 
that  action  was  one  of  tort,  and  the  declaration  charged  the  misrepresen- 
tation to  have  been  fraudulently  made ;  and  this,  in  the  opinion  of  the 
judges,  rendered  it  necessary  to  prove  that  there  was  not  merely  what  is 
called  legal  fraud,  but  positive  fraud,  morally  speaking. 

If  in  the  case  before  us  it  had  appeared  that  the  recovery  by  McLeod 
was  in  consequence  of  any  false  misrepresentations  made  by  Powell,  and 
further,  that  such  recovery  was  in  itself  wrongful  as  regarded  the  merits  of 
the  claim,  I  should  conclude  that  even  on  this  plea  his  right  to  recover  on 
the  bond  would  be  affected  by  it,  although  the  false  misrepresentation 
might  have  proceeded  from  mistake,  as  much  as  if  it  had  been  wilfully  made. 
But  the  difficulty  is  in  seeing  how  the  class  of  cases  referred  to,  where  the 
representations  com.plained  of  were  inducements  for  entering  into  the 
contract,  can  have  any  application  here,  where  the  circumstances  are  in 
that  respect  quite  different.  The  defendant,  who  gave  this  indemnity 
bond,  could  not  possibly  have  been  induced  to  do  so  by  anything  stated 
by  Powell  in  the  affidavit  which  was  produced  on  this  trial,  because  the 
bond  was  given  in  July,  1842,  and  that  affidavit  was  not  made  till  the 
November  following.  And,  indeed,  it  was  fairly  admitted  in  the  argument 
that  this  defendant  had  no  communication  whatever  with  Powell  before 
giving  this  bond,  and  was  not  therefore  induced  to  give  the  indemnity  by 
any  representation  which  Powell  had  made  to  him,  but  solely  upon  the 
statements  of  Mr.  James  Boulton,  that  Powell  was  now  convinced  by  a 
paper  he  had  lately  seen  in  the  hands  of  a  third  party  that  Mr.  Jas.  Boulton 
must  have  paid  McLeod  the  £200  ;  and  that  he  was  therefore  willing, 
upon  being  indemnified  against  any  proceedings  on  the  part  of  McLeod, 
to  forbear  insisting  upon  the  verdict  he  had  obtained.  This  takes  the 
case  out  of  the  authority  of  such  decisions  as  have  been  referred  to  ;  and 
the  question  here  is  rather  whether,  after  this  defendant  had  engaged  to 
hold  Powell  harmless  in  McLeod's  action,  Powell  was  on  that  account 
merely  bound  to  refrain  from  making  any  statement,  whether  true  or  false, 
which  would  tend  to  promote  a  recovery  against  him,  upon  peril  of  losing 
his  indemnity,  and  this  although  such  recovery  may  have  been  perfectly 
consistent  with  law  and  justice.  I  can  find  no  such  principle  laid  down 
in  these  broad  terms.  That  he  should  lose  his  indemnity  by  fraudulently 
promoting  the  recovery  against  himself,  I  think  cannot  be  disputed ;  and, 
at  any  rate,  the  plaintiff  in  this  action  cannot  dispute  it,  because  he  has 
chosen  to  put  himself  upon  that  issue,  and  has  submitted  to  rest  his  case 
upon  the  truth  or  falsehood  of  that  plea.  But  that  his  conduct  must 
inevitably  be  held  to  be  fraudulent  if  he  has  said  or  done  anything  since 
receiving  the  bond  which  could  assist  McLeod  in  his  recovery,  is  an  in- 
ference which  I  think  we  are  not  authorised  to  make.  When  fraud  is 
imputed,  we  must  examine  the  conduct  of  parties  in  connection  with  aU 
the  facts  of  the  case ;  we  must  have  regard  to  their  true  position. 

On  the  defendant's  part  it  is  contended  that  Powell's  affidavit  in  Nov., 
1842,  compared  with  the  admissions  which  Gardner  and  Young  swore  to 
upon  the  trial  of  McLeod's  action  as  having  been  made  by  Powell  in  their 
presence,  shew  that  he  had  been  acting  disingenuously  and  deceitfully^ 
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because  they  declare  that  they  heard  him  say  that  McLeod  had  paid  the 
money  lor  him  to  his  creditors ;  that  he  did  not  believe  that  Mr.  Boulton 
had  ever  paid  the  money  to  McLeod  but  was  convinced  he  had  not,  and 
that  he  hopfd  McLeod  would  succeed  in  the  action  against  himself 
(Powell),  which  was  then  about  to  be  tried;  whereas,  in  the  affidavit 
made  by  him  after  the  trial,  he  declared  that  he  felt  satisfied  from  having 
seen  a  receipt  in  the  hands  of  one  Long,  which  he  Powell  had  himself 
signed,  and  which  was  in  McLeod's  writing,  that  McLeod  had  received 
the  sum  in  question  from  Mr.  James  Boulton,  and  that  he  had  on  that 
account  relinquished  his  remedy  against  Mr.  James  Boulton,  because  he 
felt  that  he  had  been  deceived.  On  comparing  this  affidavit  with  the 
alleged  previous  conversations  with  Gardner  and  Young,  the  conduct  of 
Powell  in  making  the  admissions  which  were  used  against  him  on  the 
trial  of  McLeod's  case  must,  as  the  defendant  contends,  be  taken  to  have 
been  clearly  fraudulent.  The  answer  made  to  this  on  the  part  of  Powell 
is,  that  it  is  unfair  thus  to  contrast  his  affidavit  with  the  conversations 
sworn  to  by  Young  and  Gardner  as  if  those  conversations  had  undoubtedly 
taken  place,  because  Mr.  James  Boulton,  who  had  obtained  from  him  that 
affidavit,  had  used  it  on  his  motion  for  a  new  trial  in  the  suit  of  McLeod 
against  him,  in  which  Mr.  James  Boulton,  after  giving  the  indemnity,  was 
the  real  defendant,  for  the  very  purpose  of  contradicting  the  statements 
of  the  alleged  conversations  made  by  Gardner  and  Young,  and  of  inducing 
the  court  to  believe  them  untrue,  so  far  at  least  as  they  regarded  the 
expression  of  his  opinions  about  the  truth  of  Mr.  Boulton's  defence ;  that 
having  made  that  use  of  his  affidavit,  -which  must  have  been  founded  upon 
the  assumption  that  it  must  have  been  true  throughout,  it  was  unreasona- 
ble in  the  present  defendant  to  call  upon  the  court  or  jury  to  believe 
that  those  reported  conversations  were  certainly  true  which  his  affidavit 
was  intended  to  deny,  and  that  those  other  statements  in  the  same 
affidavit,  which  made  for  the  defendant,  were  alone  worthy  of  credit. 
He  contends  that  it  would  be  unjust  that  he  should  lose  his  indemnity 
merely  because  the  witnesses  in  question  ascribed  those  conversations  to 
him,  which  the  jury  for  all  that  appears  may  not  have  believed  in  all  those 
particulars,  and  which  he  had  himself  contradicted  in  ::u  affidavit  pro- 
cured from  him  by  Mr.  James  Boulton,  and  used  by  this  defendant  in  his 
behalf,  as  his  counsel,  for  the  purpose  of  producing  a  conviction,  which 
Mr.  James  Boulton  must  be  supposed  himself  to  have  entertained,  that 
the  account  of  the  witnesses  was  not  correct.  The  plaintiff's  counsel 
has  further,  with  regard  to  this  receipt,  given  the  same  explanation  in 
his  argument  of  this  case  which  was  given  upon  the  motion  for  a  new 
trial  in  the  case  of  McLeod  v.  Powell,  and  which,  whatever  may  be  the 
real  truth  of  the  case,  is  perfectly  intelligible  and  seems  reasonable. 
Powell  says  in  his  affidavit,  which  was  produced  in  evidence  in  this  case, 
that  he  had  lately  seen  in  the  hands  of  one  Long,  a  receipt  which  McLeod 
had  written,  and  which  he  had  signed  and  given  to  JMcLeod  at  the  time 
of  the  money  being  paid  by  McLeod^  as  he  alleges;  and  that  the  manner 
in  which  that  receipt  is  worded  had  convinced  him  that  Mr.  James 
Boulton  must  have  paid  the  money  to  McLeod.  This  has  been  explained 
to  mean  that  the  receipt  expressed  that  he,  Powell,  had  received  from  or 
through  McLeod  a  certain  sum  of  money  advanced  in  discharge  of  the 
executions,  "  being  money  that  he,  McLeod,  had  received  from  Mr.  James 


POWELL  V.  BOULTON. 


501 


"  Boulton,"  or  to  that  effect.  The  conclusion  which  Powell  swears  he 
came  to  on  seeing  this  receipt  was  natural  enough  on  the  first  impression, 
but,  on  the  other  hand,  the  explanation  which  the  matter  has  received 
seems  equally  reasonable,  if  it  be  true,  as  McLeod  asserts,  that  he  made 
the  advance  and  settled  with  Powell's  creditors  upon  the  understanding 
that  Mr.  James  Boulton,  who  held  Mr.  Puller's  check  for  the  money 
borrowed  upon  a  bank  at  Toronto,  would  in  a  few  days  receive  the  money 
and  apply  it  in  making  certain  payments  for  McLeod  in  Toronto,  and  that 
relying  upon  this  being  done  he  took  the  receipt  in  that  form  in  order 
that  it  might  serve  as  an  acquittance  from  Mr.  Powell  to  Mr.  James 
Boulton.  But  we  must  see,  that  if  Mr,  James  Boulton  having  received 
the  money  in  Toronto  did  never  in  fact  pay  it  out  there  on  McLeod's 
account,  and  never  in  any  other  manner  paid  it  over  to  him,  then  the  re- 
ceipt which  McLeod  may  naturally  enough  have  given  in  reliande  upon  Mr. 
James  Boulton's  engagement,  ought  not  to  prejudice  him ;  for  everything 
would  depend  upon  the  fact  whether  the  money  had  ever  been  paid  by 
Mr.  James  Boulton  or  not.  How  this  was  Mr.  James  Boulton  and 
McLeod  must  well  know,  but  Powell  could  hardly  know  how  this  fact 
really  was,  and  never  pretended  to  have  any  knowledge  of  it  further  than 
that  he  drew  that  inference  from  seeing  the  receipt  which  was  in  Long's 
hands.  Then  how  stands  the  case  ?  McLeod  goes  down  to  trial  in  his 
action  charging  Powell  with  so  much  money  paid  out  and  expended  some 
years  ago  for  his  use.  All  he  had  to  prove  was,  that  he  had  paid  out 
the  money  for  Powell,  and  that  he  proved  by  the  evidence  which  he  gave 
of  Powell's  admissions.  If  the  money  had  been  paid  back  to  him  on 
behalf  of  Powell,  or  had  been  paid  originally  from  Powell's  money  furnished 
by  Mr.  James  Boulton,  that  was  matter  to  be  made  out  on  the  defence, 
and  it  is  impossible  not  to  see  that  that  was  the  very  matter  which  Mr. 
James  Boulton  had  undertaken  to  prove,  and  that  the  very  object  of 
giving  the  indemnity  was  to  let  him  in  to  prove  it.  The  complaint  is,  that 
he  was  taken  by  surprise  by  the  evidence  of  Powell's  admissions,  and  has 
suffered  injustice  in  consequence.  I  do  not  see  that.  All  that  McLeod 
had  to  prove  to  entitle  him  to  a  verdict  was,  the  payment  by  him  of  the 
money.  To  be  sure,  under  the  circumstances  of  that  evidence  being  rejected, 
and  I  think  on  a  misapprehension  by  the  learned  judge,  which  McLeod 
had  relied  on  for  proving  the  receipt  of  the  money  by  Powell,  he  did  prove 
it  only  by  admissions  made  by  Powell  after  he  had  received  the  indemnity, 
and  made  too  under  circumstances  which,  if  all  did  really  take  place  just 
as  the  witnesses  stated,  would  seem  to  set  Mr.  Powell's  conduct  in  a 
light  not  creditable  to  him.  But  at  the  same  time  we  must  consider, 
that  throughout  the  litigation  which  this  sum  of  money  has  given  rise  to 
and  which  has  occupied  the  court  on  various  occasions  for  several  years 
past,  McLeod  and  Powell  had  never  stood  in  a  hostile  attitude  to  each 
other ;  on  the  contrary,  from  the  first  until  the  giving  the  indemnity 
Powell  had  been  acting  in  concert  with  McLeod,  and  assisting  him  in  his 
proceeding  to  recover  the  money  from  Mr.  James  Boulton.  When  he 
changed  his  course  of  proceeding  for  the  reason  which  he  gave,  and 
stopped  his  own  action,  leaving  it  to  McLeod  to  settle  the  matter  with 
Mr.  James  Boulton  in  an  action  brought  by  McLeod  against  him,  but 
which  it  was  understood  Mr.  James  Boulton  was  to  defend,  I  cannot  say 
that  he  was  bound  from  that  moment  to  continue  unchanged  in  his  con- 
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viction  of  the  correctness  of  Mr.  James  Boulton's  account  of  the  matter, 
or  that  he  was  bound  to  abstain  from  all  expression  of  his  opinion  to 
McLeod  or  to  any  one  else  respecting  it.  That  he  should  have  done  any- 
thing with  a  view  to  assist  McLeod  in  his  recovery  might  not  seem 
honourable  in  the  position  in  which  he  stood,  and  certainly  not,  if  he  did  or 
said  anything  that  was  in  itself  disingenuous  or  untrue. 

If  it  is  necessary  to  the  defence  in  this  action,  that  it  should  be  proved 
that  Powell  procured  a  recovery  against  him  by  his  own  fraud,  we  must 
presume  that  the  jury  negatived  the  fraud,  because  they  have  found  for 
the  plaintiff.  If  the  defendant  relies  upon  the  mere  fact  that  the  evi- 
dence consisted  in  Powell's  admissions,  and  that  the  recovery  was  there- 
fore by  his  voluntary  act  and  by  his  means,  and  that  that  is  a  clear  ground 
of  defence,  then  I  cannot  agree  that  that  does  in  such  cases  necessarily 
occasion  a  forfeiture  of  the  indemnity.  I  have  compared  this  case  in  my 
mind  with  others  that  are  of  frequent  occurrence  and  which  would  seem 
to  place  the  parties  in  the  same  relative  position  in  regard  to  each  other. 
For  instance,  if  the  master  of  a  vessel  were  in  the  course  of  navigation  to 
run  down  another  vessel,  which  was  lost  or  injured  by  the  collision,  and 
an  action  were  in  consequence  threatened  against  the  owners  of  the  first 
vessel,  on  the  ground  that  the  accident  occurred  from  the  want  of  care 
or  skill  of  the  master,  the  master  might  say  to  his  owners  "  do  not  settle 
"  with  them,  I  can  prove  how  the  accident  happened,  let  them  bring  the 
"  action,  I  will  defend  it  and  save  you  harmless."  In  such  a  case,  if  the 
plaintiff  were  to  prove  by  admissions  in  conversations  made  by  the  defen- 
dants after  they  had  been  indemnified;  that  they  were  the  owners  of  the 
vessel,  and  that  the  master  was  at  the  time  their  servant,  and  that  unless  he 
could  prove  himself  free  from  blame  they  would  be  bound  to  pay  the 
damage,  or  any  other  fact  necessary  to  their  prima  facie  case,  which  had 
not  before  been  denied  or  questioned  by  any  one,  I  cannot  conceive  that 
the  plaintiff  being  able  to  prove  at  the  trial  that  they  had  said  those 
things  would  deprive  the  owners  of  all  recourse  under  their  bond  of  indem- 
nity ;  for  it  would  be  well  understood  between  them  and  their  master, 
that  the  real  point  to  be  tried  was,  his  good  or  bad  conduct,  which  it  lay 
on  him,  not  on  them,  to  establish,  and  that  he  could  have  no  cause  to 
complain  unless  they  obstructed  him  in  his  defence  on  that  point.  Then 
we  may  take  again  the  case  of  a  stakeholder :  upon  a  race  or  a  wager  of 
any  kind,  he  may  have  supposed  A.  to  have  been  the  winner,  and  may 
have  been  on  the  point  of  handing  him  the  money,  just  as  Powell  here  for 
a  long  time  seemed  to  believe  that  McLeod  had  been  unjustly  kept  out  of 
the  sum  advanced,  and  was  willing  to  assist  him  in  the  proceedings  to 
recover  it,  but  B,  claiming  to  be  the  winner  may  prevail  upon  him  to 
resist  A.'s  claim,  and  to  stana  an  action  upon  being  indemnified ;  now  in 
such  a  case  could  it  be  thought  any  fraud  upon  B.  who  gave  the  indem- 
nity, if  the  stakeholder  in  the  action  against  him  were  to  admit  that  there 
had  been  a  race  or  wager,  and  that  he  had  received  the  money  as  stake- 
holder, aU  which  it  would  be  necessary  to  prove  in  order  to  maintain  A.'s 
action  ?  I  think  it  could  not.  It  would  be  said,  I  thmk,  in  both  these 
cases,  there  is  no  breach  of  faith  in  this ;  those  were  facts  not  supposed 
to  be  in  dispute,  or  about  which  any  secrecy  or  mystery  was  to  be 
observed.  In  one  sense  indeed  the  admission  of  these  facts  might  be 
truly  said  to  have  procured  the  recovery  against  the  person  indemnified, 
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thej  were  facts  necessarj'  to  be  established  in  order  to  shew  the  right  of 
action,  and  the  plaintiff  must  have  proved  them  in  some  way  or  he  could 
not  recover ;  but  these  were  not  facts  upon  which  it  was  contemplated 
the  defence  was  to  turn,  they  had  never  been  disputed  between  the 
parties ;  it  would  have  been  dishonourable  in  any  one  concerned  to  deny 
them  ;  and  it  would  be  unreasonable  to  expect  that  the  person  indemni- 
fied should  either  make  false  statements  respecting  them,  or  that  he  should 
observe  a  rigorous  silence.  But  to  carry  the  parallel  further :  suppose  the 
owners  of  the  vessel,  in  the  one  case,  or  the  stakeholder,  in  the  other, 
were  to  converse  freely  upon  the  matter  after  being  indemnified,  and  in 
discoursing  upon  what  they  did  not  pretend  to  know  of  their  own  know- 
ledge, should  express  their  belief  that  the  accident  happened  from  the 
carelessness  of  the  person  who  had  indemnified  them  ;  or  that  A.,  in  the 
other  case,  had  won  the  wager,  and  not  B. ;  I  can  find  no  authority  to 
warrant  me,  nor  any  reasoning  to  satisfy  my  mind,  in  holding  that  so  long 
as  it  was  left  perfectly  open  to  the  party  indemnifying  to  advance  and 
prove  the  defence  which  he  had  taken  upon  himself  to  establish,  he  could 
be  safe  in  abstaining  from  making  any  effort  to  prove  it,  could  allow  a 
verdict  to  pass  against  him  as  in  an  undefended  cause,  and  afterwards, 
when  he  came  to  be  prosecuted  upon  the  bond  of  indemnity,  could  call 
upon  the  jury  to  relieve  him  from  his  obligation,  by  finding  upon  their 
oaths  that  the  recovery  in  the  former  action  was  obtained  not  in  part  but 
wholly,  for  that  is  the  question,  through  the  fraud  or  by  the  voluntary'- 
means  and  procurement  of  the  person  -  himself  who  was  indemnified. 
Must  not  the  jury,  who  are  sworn  to  give  their  verdict  according  to  the 
evidence,  say  in  answer  to  such  a  claim  to  exemption,  "  no ;  the  recovery 
"  in  the  former  suit  was  not  obtained  merely  because  the  plaintiff  proved 
"  there  had  been  a  collision  of  the  two  vessels,  or,  in  the  other  case,  that  a 
"  race  had  been  run  and  money  staked,  nor  because  the  party  indemnified 
"  had  expressed  an  opinion,  as  anybody  else  might  have  done,  on  the  point 
"  which  was  understood  to  be  really  the  one  at  issue,  but  the  recovery  was 
"  obtained  by  your  total  failure  to  make  out  the  defence  which  you  had 
"  taken  upon  yourself ;  a  defence  resting  upon  facts  which  lay  especially 
"  within  your  own  knowledge,  and  which  it  cannot  be  supposed  you 
"  expected  the  person  indemnified  to  supply,  and  which  he  did  not  in  any 
"  manner  prevent  you  from  supplying  if  it  had  been  in  your  power." 

Applying  ourselves  to  the  case  before  us,  ought  the  jury  to  have  found, 
upon  the  trial  of  this  cause,  that  the  recovery  in  the  case  of  McLeod  v. 
Powell  was  obtained  through  the  fraudulent  and  wrongful  act  or  by  the 
voluntary  means  and  procurement  of  Powell,  or  by  his  default.  That  it 
was  not  by  his  default  in  the  common  sense  of  the  term,  that  is,  by  his 
omission,  is  certain  ;  for  it  is  not  complained  that  Mr.  Boulton  was  not 
allowed  to  plead  what  he  chose  to  the  action  in  the  name  of  Powell,  and 
manage  the  defence  in  his  own  way.  It  was  open  to  him  upon  the 
record  to  prove  payment,  or  any  other  defence  which  before  the  new  rules 
of  pleading  could  have  been  supported  under  the  general  issue. 

Then  as  to  charging  the  recovery  to  the  fraudulent  procurement  of 
Powell,  or  even  to  his  procurement  without  fraud,  if  that  would  be  suffi- 
cient, we  must  consider  whether  the  jury  could  have  said  that  it  was  so, 
consistently  with  their  oaths.  The  case  at  the  trial  consisted  of  two 
parts  :  the  plaintiff  had  to  prove  that  he  had  paid  and  advanced  money 
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for  McLeod,  and  he  was  proceeding  to  do  so  by  what  he  considered  was 
good  and  satisfactory  evidence,  namely,  the  admissions  of  Powell  made  to 
McLeod's  attorney  long  before  the  indemnity  was  given,  and  when  he 
was  acting  for  the  benefit  and  as  the  agent  of  McLcod,  by  whose  instruc- 
tions that  action  had  been  brought ;  he  found  difficulty  in  this,  because 
the  learned  judge  seemed  to  think  that  a  professional  confidence  as 
between  him  and  Powell  interfered ;  this  was  perhaps  a  mistaken  view  of 
the  subject,  for  it  was  in  effect  allowing  Powell  to  change  the  relation  that 
had  existed  between  the  real  client,  McLeod,  and  his  attorney,  because 
he  had  altered  his  own  position,  and  shouldered  McLeod  unexpectedly, 
and  I  think  very  improperly,  out  of  the  action  which  had  been  brought 
for  his  benefit.  Finding  this  difficulty,  the  plaintiff's  attorney  then  gave 
the  evidence  which  he  did  of  Powell's  recent  admissions,  which  left  no  doubt 
in  the  minds  of  the  jury  that  McLeod  had  paid  out  the  money  for  him. 
But  that  was  a  fact  which,  though  Powell  was  not  bound  formally  to 
admit  upon  the  trial,  McLcod  could  hardly  have  expected  him  to  deny ; 
or  rather  Mr.  James  Boulton,  who  for  his  own  sake  was  defending  the 
action  in  Powell's  name;  and  upon  the  facts  as  they  have  been  stated  and 
admitted  in  the  argument,  we  must,  in  my  opinion,  look  upon  the  defendant 
in  this  suit  and  Mr.  James  Boulton  as  standing  upon  a  common  interest. 
What  was  known  to  the  one  must  (till  the  contrary  appears)  be  supposed  to 
be  known  to  the  other,  who  had  interposed  as  his  friend  by  giving  the  in- 
demnity, and  had  besides  been  his  counsel  when  Powell  was  urging  his 
remedy  against  him  on  behalf  of  McLeod,  But,  as  I  have  already 
observed,  we  know  and  are  bound  in  my  opinion  to  notice  (when  we  are 
asked  to  set  aside  the  verdict  of  a  jury  in  order  to  promote  the  substan- 
tial ends  of  justice)  that  the  very  defence  shewn  and  relied  upon  in  that 
action  of  Powell  v.  Boulton  was,  that  McLeod  had  paid  up  the  executions 
against  Powell,  who  had  therefore  had  the  benefit  of  the  money  borrowed 
for  him,  and  could  under  no  circumstances  sue  Mr.  James  Boulton  for  it ; 
and  this  court  was  asked  to  grant  a  new  trial  expressly  on  that  ground, 
and  upon  an  affidavit  filed  by  Mr.  James  Boulton  himself,  that  he  had 
frequently  heard  Powell  admit  that  McLeod  had  paid  him  the  sum  which 
he  then  claimed.  How,  then,  could  it  be  a  surprise  on  Mr.  Jas.  Boulton 
when  he  was  defending  the  suit  of  McLeod  v.  Powell,  or  upon  the  pre- 
sent defendant  who  represented  him  then ;  or  how  could  it  have  affected 
the  justice  of  the  case,  or  have  done  him  any  injury  in  that  action,  that 
Powell  had  admitted  after  the  indemnity  what  he  had  always  asserted 
before,  and  not  only  had  asserted  but  sworn  to;  and  when  Mr.  James 
Boulton  had  before  relied  upon  those  assertions  and  admissions,  and  had 
moreover  fortified  them  by  his  own  affidavit  that  he  had  frequently  heard 
Powell  make  them  ?  All  this  was  before  the  indemnity  was  given.  It 
was  objected  in  the  argument  that  the  court  could  not  look  at  what  had 
been  done  in  former  proceedings  between  those  parties,  and  that  we  cannot 
for  any  purpose  consider  what  has  been  stated  by  either  of  them  in  affida- 
vits which  are  on  the  files  of  this  court,  though  they  have  been  made  the 
ground  of  judgments  pronounced  by  the  court  upon  the  same  subject 
which  is  now  in  litigation  and  substantially  between  the  same  parties.  I 
will  notice  this  objection  before  I  conclude.  I  do  not  by  any  means 
concur  in  it  as  having  any  proper  application  here  ;  but  it  is  not  to  much 
purpose  to  discuss  it,  because  the  very  affidavit  of  Powell  himself  made 


POWELL  V.  BOULTON. 


505 


for  the  purpose  of  procuring  a  new  trial  in  the  case  of  McLeod  v.  Powell, 
and  in  which  Powell  plainly  in  effect  asserts  that  he  had  received  the 
^200  from  McLeod,  and  must  therefore  owe  it  to  him  unless  Mr.  James 
Boulton  had  paid  it.  This  very  affidavit  was  given  in  evidence  by  the 
present  defendant  upon  the  trial  of  this  cause,  and  he  relies  upon  it  now 
as  one  of  the  grounds  on  which  he  ought  to  have  had  a  verdict ;  and, 
moreover,  in  this  affidavit  Powell  describes  the  receipt  which  he  says  he 
gave  to  McLeod  when  the  latter  paid  the  money  for  him,  and  the  con- 
tents of  which,  he  says,  induced  him  to  credit  Mr.  James  Boulton's 
statement  that  he  had  paid  the  money,  and  led  to  his  stopping  his  action' 
on  his  receiving  the  indemnity.  We  need  not,  therefore,  go  out  of  this 
cause  to  see  that  the  real  defendant  in  McLeod  v.  Powell  must  have 
been  perfectly  aware,  as  it  is  plain  from  the  beginning  to  the  end  of  the 
proceedings  he  was,  that  Powell  had  never  pretended  to  deny  that  McLeod 
had  paid  the  money  to  his  creditors,  and  that  the  point  in  dispute  was 
not  that  fact,  for  it  was  admitted  all  round,  but  whether  McLeod  had  had 
the  money  from  Mr.  James  Boulton.  This  second  point  was  the  ques- 
tion which  alone  it  is  fair  to  consider  the  parties  to  the  indemnity  bond 
had  in  view,  when  Powell  agreed  upon  receiving  it  to  stand  an  action  ; 
and  the  affirmative  as  to  that  lay  with  the  defendant,  in  other  words,  with 
Mr.  James  Boulton,  who,  through  his  counsel  (the  present  defendant),  the 
obligor  in  the  indemnity  bond,  managed  the  defence. 

Now,  unquestionably,  if  on  the  trial  of  this  cause  it  had  been  shewn 
that  Mr.  James  Boulton  had  in  fact  paid  the  money  over,  and  had  it  in 
his  power  to  prove  it,  but  that  by  some  fraudulent  act  or  omission  of 
Powell's,  or  by  some  act  or  default  of  his,  whether  fraudulent  or  not,  Mr. 
James  Boulton  had  been  hindered  from  making  out  his  defence,  which 
but  for  this  he  could  have  done ;  then,  without  looking  into  cases  and 
precedents,  common  justice  would  tell  us  that  Powell  ought  to  lose  the 
benefit  of  the  indemnity  bond.  But  how  could  the  jury  say  that  Mr. 
Powell  had  prevented  Mr.  James  Boulton  from  shewing  the  truth  ? 
The  question  was  not  what  Powell  had  himself  believed  at  one  time  or 
another,  nor  even  what  he  might  have  expressed  his  wish  or  expecta- 
tion to  be,  as  to  the  result  of  the  contest.  The  stake-holder  in  the 
cas€  which  1  have  supposed,  might  have  really  been  of  opinion  that  the 
person  to  whom  he  had  intended  to  pay  the  money  was  the  one  best 
entitled,  and  he  might  have  said  so  unreservedly,  but  the  decision  would 
not  rest  with  him  but  with  the  jury,  as  in  this  case,  whose  duty  it  would 
be  to  decide  upon  such  evidence  as  the  litigating  parties  might  give. 

Two  hundred  pounds  is  no  inconsiderable  sum.  It  would  naturally  be 
supposed  by  Powell,  and  by  every  one,  that  if  Mr.  James  Boulton  had 
ever  paid  it  to  McLeod,  he  must  have  taken  a  receipt,  or  at  least  be  able 
to  prove  it  by  the  testimony  of  some  one  who  was  present,  or  by  McLeod's 
subsequent  admission.  If  such  evidence  had  been  given,  it  is  not  to  be 
supposed  that  the  jury  would  have  regarded  what  Mr.  Powell  had  told 
Gardner  or  Young  as  to  what  he  believed  or  wished,  in  a  matter  which  it 
is  not  pretended  he  was  privy  to,  or  had  any  means  of  speaking  to  from 
his  own  knowledge.  It  seems  that  on  the  trial  of  the  case  of  McLeod  v. 
Powell,  the  receipt  mentioned  in  Powell's  affidavit  as  having  been  seen  by 
him  in  the  hands  of  one  Long,  was  spoken  of  as  a  receipt  written  by 
McLeod  and  signed  by  Powell,  and  which  expressed  that  Mr.  James- 
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Boulton  had  paid  over  the  money.  The  plaintiff's  counsel  was  called  on 
to  produce  it.  He  said  he  had  it  not  in  his  possession,  and  that  due 
notice  had  not  been  given  him  to  produce  it  if  he  could  have  produced  it, 
(which  fact  as  to  the  notice  was  admitted,)  but  he  offered  to  allow  the 
defendant  to  give  secondary  evidence  of  the  contents  of  the  receipt.  The 
defendant  produced  no  such  evidence  ;  Mr.  James  Boulton,  who  was 
present  at  the  trial,  was  not  tendered  as  a  witness  to  prove  that  he  made 
the  payment,  which  he  might  have  done  if  released,  nor  was  any  evidence 
of  the  payment  given. 

The  jury,  therefore,  having  it  proved  to  them  that  McLeod  had  paid  the 
200/.  to  Powell,  or  on  his  account,  and  no  evidence  whatever  that  he  had 
been  repaid,  gave  a  verdict  for  the  plaintiff.  When  that  verdict  was 
moved  against,  it  was  not  upon  any  allegation  that  McLeod  bad  not  paid 
the  money,  but  on  the  contrary,  that  was  fully  admitted  in  the  aifidavit 
which  was  filed  in  that  case,  and  which  was  given  in  evidence  on  the  trial 
of  the  cause  now  before  us,  and  there  being  no  proof  whatever  of  any  fact 
which  could  shew  the  verdict  to  be  wrong  it  was  of  necessity  sustained. 

Upon  these  facts  I  do  not  see  that  we  can  hold  the  jury  to  have  done 
wrong  in  this  last  case,  in  finding  for  the  plaintiff  upon  the  issue  that 
McLeod's  recovery  was  obtained  by  the  fraud  or  by  the  means  or  default  of 
Powell.  It  was  in  fact  obtained  by  the  plaintiff  there  proving  by  Powell's 
own  admissions  a  prima  facie  case  as  to  McLeod's  having  paid  a  large 
sum  of  money  in  discharge  of  Powell's  debts,  a  fact  which  nobody  had 
ever  denied  or  disputed,  and  because  Mr.  James  Boulton,  who  had  taken 
upon  himself  to  defend  this  action,  had  shewn  no  reason  whatever  why 
McLeod  should  not  recover  back  the  money  which  he  had  so  paid.  It 
would  have  been  a  perfectly  sufficient  reason,  if  be  had  shewn  that  McLeod 
had  either  paid  the  debts  with  Powell's  own  money  which  he  (Mr.  James 
Boulton)  had  before  placed  in  his  hands,  or  that  after  the  advance  was 
made  he  had  been  repaid  by  Mr.  James  Boulton ;  these  were  points  upon 
which  Mr.  James  Boulton  must  necessarily  have  been  well  informed ;  but 
though  he  had  taken  upon  himself  the  defence,  in  order  that  he  might 
prove  that  payment,  he  made  no  effort  to  do  so.  And  it  is  further  to  be 
remarked,  that  now  although  the  defendant  is  moving  to  set  aside  this 
verdict  of  a  jury,  he  has  not  placed  before  us  upon  affidavit  any  evidence 
whatever  that  in  McLeod's  case  against  Powell,  injustice  was  done  to  the 
real  defendant,  or  that  he  had  it  in  his  power  to  prove  anything  which  he 
did  not  prove  ;  nor,  on  the  motion  for  a  new  trial  in  that  case  was  it  shewn, 
that  by  any  accident  or  cause  whatever  attributable  to  Powell  or  other- 
wise, Mr.  James  Boulton  had  been  prevented  from  defending  himself  as 
fully  as  he  could  have  done  or  expected  to  do.  No  misdirection  is  com- 
plained of  in  this  case ;  on  the  contrary,  the  learned  judge  charged  the 
jury  against  the  plaintiff ;  they  nevertheless  found  a  verdict  for  him. 
When  there  are  legal  questions  reserved  at  a  trial  by  consent  of  parties, 
there  the  court  considers  itself  as  standing  in  the  place  of  the  judge  at  the 
moment  of  the  objection  being  taken,  and  before  the  verdict  is  given,  and 
they  therefore  decide  upon  it  as  if  there  were  no  verdict  to  be  moved 
against.  When  no  point  has  been  reserved,  and  the  judge  has  mistaken 
the  law  and  misdirected  the  jury,  then  the  court  is  inclined  readily  to 
grant  a  new  trial,  but  they  have  a  discretion  to  refuse  it,  when  it  is  plain 
that  justice  has  notwithstanding  been  done  between  the  parties ;  as  when 
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there  was  no  merit  in  the  legal  point  relied  upon,  or  when  the  verdict 
must  in  the  end  be  the  same,  or  where  the  same  party  could  succeed  in 
another  form  of  action.  This  discretion  to  decline  interfering  in  such 
cases,  even  where  there  has  been  a  mistake  in  the  judge's  direction  against 
the  losing  party,  has  been  exercised  in  many  cases,  both  in  early  and  late 
times,  and  by  judges  of  the  greatest  eminence  (a). 

When  the  judge's  direction,  whether  accurately  or  not,  has  been  in 
favour  of  the  losing  party,  so  that  there  is  no  misdirection  to  complain  of, 
but  the  jury  in  their  view  of  the  right  of  the  case  have  found  a  verdict  for 
the  plaintiff,  then  if  such  verdict  be  consistent  with  justice  and  good  con- 
science, the  court  will  not  set  it  aside  as  a  matter  of  course  because  it 
is  inconsistent  with  the  direction  given  to  the  jury  on  the  technical  law  of 
the  case.  This  is  a  rule  acted  upon  in  daily  practice,  and  it  is  obviously 
a  right  one  ;  for  the  court  have  always  considered  that  when  the  error  if 
there  be  any  lies  wholly  with  the  jury,  it  is  not  incumbent  on  them  to 
relieve  the  party  from  the  verdict  so  found,  unless  the  honesty  of  the  case 
and  the  substantial  ends  of  justice  will  be  advanced  by  doing  so.  They 
feel,  in  other  words,  that  they  cannot  be  called  upon  as  a  matter  of  right 
to  set  aside  every  verdict  where  the  jury,  not  being  misled,  have  made  a 
mistake  and  departed  from  strict  principles  of  law.  New  trials  being  in 
general  only  granted  by  the  court  in  the  exercise  of  their  discretion  for  the 
advancement  of  justice,  it  is  no  part  of  the  duty  of  a  court  to  see  that 
every  unrighteous  claim  which  the  law  will  support,  or  every  defence, 
however  unjust,  shall  inevitably  be  successful. 

In  this  case  I  think  the  verdict  is,  for  all  that  appeared  at  the  trial, 
perfectly  consistent  with  the  justice  of  the  case  ;  the  only  rational  object 
of  the  indemnity  bond  was,  to  secure  to  Mr.  James  Boulton  an  opportu- 
nity of  proving  what  he  had  asserted  but  had  not  proved.  He  had  that 
opportunity  and  did  not  give  the  proof ;  why  he  did  not  give  it,  if  he 
could  have  done  so,  is  not  explained. 

I  noticed  an  objection  made  on  the  argument,  that  the  court  could  not, 
in  disposing  of  this  motion,  consider  anything  that  they  had  judicially 
before  them  in  any  other  case  in  relation  to  the  matter  in  contest.  To 
insist  on  this  as  a  principle  to  the  extent  contended  for,  would  lead  to 
very  unjust  and  often  very  absurd  consequences ;  and  I  am  convinced  no 
one  can  read  far  in  the  reports  of  any  of  the  courts  without  seeing  that, 
upon  motions  for  new  trials  where  no  misdirection  is  complained  of,  the 
judges  do  not  conceive  themselves  to  be  in  all  cases  so  rigorously  con- 
fined to  the  very  record  before  them  and  the  evidence  given  in  relation  to 
it,  as  to  refuse  to  consider  for  any  purpose  what  has  been  done  before  in 
their  own  court  in  respect  to  the  same  subject  in  litigation.  The  case  of 
The  King  V.  JoUiffe  (6)  contains  some  discussions  on  this  point,  upon 
which  it  can  hardly  be  required  to  cite  authority  ;  for  to  maintain  that 
on  a  motion  to  grant  a  new  trial,  not  upon  any  point  of  law  or  alleged  mis- 
direction, but  upon  the  ground  that  the  jury  has  given  a  wrong  verdict, 
which  is  always  an  act  of  discretion  to  be  exercised  for  the  advancement  of 
the  true  justice  of  the  case,  a  court  can  have  no  reference  to  what  has  taken 
place  before  themselves  between  the  same  parties,  is  impossible.  Many 
cases  might  be  put  where  such  a  principle,  inflexibly  maintained,  would 
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lead  to  consequences  that  every  man's  sense  of  justice  must  revolt  against. 
So  far  as  we  are  desired  to  grant  a  new  trial  in  this  case,  upon  the  ground 
that  it  was  a  fraudulent  svu'prise  upon  Mr.  James  Boulton  or  this  defen- 
dant, when  Powell  was  found  to  have  admitted  that  his  debts  had  been 
paid  for  him  by  McLeod,  I  should  feel  myself  bound  to  pay  attention  to 
the  circumstance,  when  it  is  recalled  to  our  recollection,  that  Mr.  James 
Boulton,  before  the  indemnity  bond  was  given,  and  when  he  was  protecting 
himself  against  Powell's  claim  upon  him,  rested  his  defence  in  a  long  argu- 
ment before  us,  upon  the  very  fact  that  Powell's  debts  had  been  so  paid 
by  McLeod  ;  and,  that  he  made  an  affidavit  himself,  which  is  on  the  files 
of  this  court,  that  he  had  often  heard  Powell  admit  it.  But  after  all,  it  is 
not  material  to  dwell  on  this  point,  because  the  affidavit  made  by  Powell, 
and  which  the  defendant  in  this  present  cause  produced  as  evidence  in  his 
favour  on  the  trial,  establishes  the  same  thing,  and  shews  that  Powell's 
statements  on  this  point  have  been  consistent  throughout. 

Upon  these  grounds  I  ara  of  opinion  that  we  cannot  with  any  propriety 
set  aside  this  verdict ;  for  it  is  not  shewn  that  the  result  could  or  ought 
to  be  different  at  another  trial. 

I  wish  it  to  be  understood,  that  after  all  that  has  been  shewn  on  both 
sides,  I  do  not  profess  to  have  come  to  any  certain  conclusion  upon  the 
real  point  in  dispute  between  McLeod  and  Mr.  James  Boulton,  namely, 
whether  the  latter  has  paid  the  former  for  Powell  the  200/.  borrowed 
from  Mr.  Buller,  or  not.  With  that  question  this  defendant  has  no  con- 
nection, except  as  he  has  been  counsel  in  some  of  the  proceedings  adverted 
to,  and  from  giving  his  bond  of  indemnity  in  order  to  secure  to  Mr.  James 
Boulton  an  opportunity  of  shewing  what  the  fact  was.  Different  persons 
may  judge  differently  of  the  probability  of  the  statements  made  on  the  one 
side  and  on  the  other.  The  negative,  that  is  that  it  never  was  paid, 
could  not  well  be  proved  by  McLeod,  and  is  therefore  not  expected  to 
be  proved ;  and  Mr.  Boulton,  on  his  side,  has  not  proved  the  affirmative. 
Why  he  did  not  attempt  to  do  so,  or  why  he  should  not  be  able  to  prove 
a  fact  of  this  positive  kind,  of  which  he  must  necessarily  have  had  perfect 
knowledge,  is  not  explained.  I  do  not  think  it  right  to  assume  anything, 
in  the  absence  of  clear  evidence,  in  opposition  to  the  direct  assertion  w  hich 
Mr.  James  Boulton  has  made  under  oath  in  the  course  of  the  proceedings 
referred  to,  though  not  in  the  present  case.  But  my  judgment  on  this 
motion  is  formed  only  on  the  conviction,  that  considering  the  evidence 
given  in  the  case  of  McLeod  v.  Powell,  and  on  the  trial  of  this  action,  there 
is  no  ground  on  which  we  could  properly  say  that  the  plaintiff  is  not 
entitled  to  enter  judgment  on  his  verdict.  The  case  of  Nash  v.  Palmer(a), 
bears  very  strongly  in  favour  of  the  plaintiff,  because  it  shews  that,  in  the 
judgment  of  the  court,  when  a  person  having  given  an  indemnity  bond 
complains  of  injustice  in  being  subjected  to  a  recovery  by  the  act  or  default 
of  the  obligee,  he  must  shew  that  he  was,  by  the  act  complained  of,  pre- 
cluded from  making  a  defence,  and  that  he  really  had  a  good  defence 
which  he  could  have  substantiated.  In  principle,  that  case  was  much 
stronger,  I  think,  than  the  present  in  favour  of  the  person  indemnifying, 
but  the  court  nevertheless  held  him  liable.  There  the  plaintiff,  Nash,  had 
purchased  a  cottage  of  one  Woodruffe ;  and,  as  it  was  understood  that 


(a)  5  M.  &  Sel.  374. 
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one  Times  had,  or  pretended  to  have,  a  claim  upon  it  by  reason  of  some 
mortgage  or  other  incumbrance,  it  was  agreed  between  Nash  and  the 
vendor  that  the  defendant.  Palmer,  should  give  him  a  bond  to  indemnify 
him  against  any  claim  or  proceeding  on  the  part  of  Times.  The  con- 
dition was,  that  Palmer  should  at  all  times  save  Nash  harmless,  and  also 
the  cottage  and  premises  of  and  from  all  mortgages,  judgments,  executions 
and  other  incumbrances  whatsoever  at  any  time  theretofore  given  by 
Woodruffe  to  Times,  and  from  and  against  all  actions,  &c.,  all  losses, 
costs,  &c.,  which  should  be  brought  against  or  borne  by  Nash  for  or  on 
account  of  the  said  mortgages,  judgments,  &c.,  or  of  any  suit  or  suits 
then  pending,  &c.  Palmer  being  sued  on  this  bond,  pleaded  that  when 
he  made  the  bond  the  plaintiff,  Nash,  was  in  possession  of  the  cottage 
under  his  purchase,  and  that  a  declaration  in  ejectment  had  been  served 
at  the  suit  of  Times,  and  that  the  action  being  pending  at  the  time  of 
making  the  bond,  although  Times  had  not  any  right  to  bring  the  eject- 
ment, yet  the  plaintiff,  Nash,  afterwards  suffered  judgment  by  default, 
although  he  might  have  successfully  defended  the  ejectment,  wherefore 
Times  obtained  possession  and  expelled  the  plaintiff ;  and  so  that  if  the 
plaintiff  was  damnified,  he  was  damnified  by  his  own  wrong.  In  another 
plea  the  defendant  stated  as  his  defence,  that  before  making  the 
bond,  the  plaintiff  had  assured  him  that  an  appearance  had  been  duly 
entered  in  the  ejectment  suit  brought  by  Times,  and  a  plea  pleaded  ;  and 
that  he,  the  defendant,  confiding  in  that  assurance,  had  been  induced  by 
it  to  execute  the  bond,  but  that  in  fact  no  such  appearance  was  ever 
entered,  or  plea  pleaded,  and  that  by  reason  thereof  judgment  was  obtained 
against  him  for  default  of  appearance  and  plea,  and  he  was  turned  out  of 
possession,  although  he  might  have  successfully  defended  the  ejectment. 
And  he  averred  that  by  reason  of  plaintiff's  assurance  he  had  no  knowledge 
of  the  default  until  judgment  was  obtained.  To  these  pleas  the  plaintiff 
demurred,  and  the  court  held  that  neither  of  them  contained  a  sufficient 
defence  against  the  bond  of  indemnity;  they  considered  the  matter  so 
clear,  indeed,  that  ihey  did  not  hear  the  plaintiff's  counsel  in  reply.  As 
to  the  first  plea.  Lord  EUenborough  said  that  the  defendant  had  under- 
taken to  save  the  plaintiff  harmless  against  any  action  or  claim  of  Times 
whatever  might  be  the  ground  of  it,  whether  he  had  right  on  his  side  or 
not ;  and  that  under  such  circumstances  the  suit  was  no  longer  the 
plaintiff's  suit,  but  his.  He  held,  therefore,  that  the  plaintiff  suffering 
judgment  in  the  suit  against  him  to  go  by  default  after  he  had  received 
the  indemnity  (for  that  was  the  statement  in  the  first  plea),  was  no  reason 
why  his  indemnity  should  be  defeated.  As  to  the  second  plea,  his  lord- 
ship held  that,  admitting  the  bond  to  have  been  executed  under  an 
erroneous  impression  produced  by  the  plaintiff's  own  representation  that 
an  appearance  had  been  entered  and  a  plea  pleaded  to  the  ejectment, 
when  in  truth  judgment  by  default  had  been  actually  signed,  yet  that  there 
might  have  been  no  intentional  mis-statement ;  for  the  plaintiff  might 
have  believed  what  he  asserted,  and  that  in  order  to  make  the  plea  a 
good  defence,  it  should  have  gone  further  and  shewn  that  the  communi- 
cation was  fraudulently  made.  Bayley,  J.,  as  to  the  first  plea  said,  "  that 
"  if  the  ejectment  could  have  been  successfully  defended  as  the  plea 
"  averred,  then  it  was  the  duty  of  Palmer^  who  had  given  the  indemmty,  to 
"  have  resisted  aud  defeated  it he  had  no  cause  (his  lordship  said)  "  to 
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"  complain  of  the  result^  unless  he  had  offered  to  defend  and  had  been  pre' 
*'  vented  by  the  plaintiff;  the  plea,  therefore,  should  have  averred  that  the 
"defendant  (Palmer)  o^ered  to  defend  and  was  prevented;  or  it  should 
"  have  shewn  how  he  might  have  successfully  defended ;  that  the  defen- 
"  dant  ought  to  have  alleged  facts  which  would  amount  to  a  defence,  and 
"  should  have  shewn  that  they  existed  within  the  knowledge  of  the 
"plaintiff."  And  as  to  the  second  plea,  Mr.  Justice  Bayley  held  it  bad 
also,  "because  it  did  not  allege  that  the  defendant  executed  the  bond 
"  upon  a  condition^  that  the  representation  respecting  the  appearance  and 
"  plea  was  true,  nor  that  the  representation  (though  untrue)  was  fraudu- 
"  lent ;  and  that  it  was  also  open  to  the  same  objection  as  the  first  plea, 
"  namely,  that  it  did  not  shew  the  grounds  upon  which  the  ejectment 
"could  have  been  successfully  resisted."  This  being  the  judgment  of  the 
court  upon  demurrer,  and  on  the  substantial  merits  of  the  plea,  not  on  any 
formal  objection,  it  is  quite  clear,  that  if  the  parties  had  been  before  the 
court  upon  a  plea  stating  in  general  terms  that  the  plaintiff  was  damnified 
of  his  own  wrong,  the  court  would  have  held  it  necessary,  in  order  to 
defeat  the  claim  to  indemnity  on  such  an  issue,  to  shew  that  something 
had  been  fraudulently  done  by  the  plaintiff  which  had  prevented  Palmer 
from  successfully  defending  the  original  cause  ;  and,  that  there  was  a  good 
ground  of  defence  upon  certain  facts  which  he  was  prepared  to  have 
established,  and  could  and  would  have  established  if  he  had  not  been 
prevented.  And  it  is  evident  indeed,  that  if  it  were  not  so  he  was  not 
injured  by  the  result ;  for  if  the  third  party  (Times)  was  entitled  to  recover 
in  the  ejectment,  then  there  was  no  reason  to  complain.  Now  to  compare 
this  case  with  the  present,  the  condition  of  this  defendant's  bond  informs 
us  that  there  was  a  certain  sum  of  money  which  was  stated  to  have  been 
advanced  by  one  BuUer  to  Powell  through  the  agency  of  Mr.  James  Boulton, 
and  which  sum  was  also  claimed  to  have  been  paid  to  Powell  by  and  on 
account  of  McLeod,  and  to  be  due  and  owing  to  him  ;  the  meaning  of 
which  seems  to  be,  that  the  question  of  fact  was,  whether  a  certain  sum 
of  money  which  had  come  into  Powell's  hands  came  to  him  from  McLeod, 
and  was  paid  on  McLeod's  own  account,  so  that  he  had  a  claim  to  be 
repaid  by  Powell,  or,  whether  it  had  come  into  his  hands  through  Mr. 
James  Boulton's  agency,  in  such  a  manner  that  McLeod  had  no  right  to 
claim  repayment  from  Powell ;  and  contemplating,  as  it  would  seem,  that 
McLeod  would  sue  Powell  for  this  money,  this  defendant,  stepping 
between  McLeod  and  Powell,  bound  himself  "  to  save  Powell  in  all  things 
"  and  at  all  times  harmless  from  all  demands  or  suits  regarding  the  money 
"  in  question,  and  to  discharge  all  damages^  costs  and  charges  recovered  or 
"  awarded  in  law  or  equity  regarding  the  said  money ^  without  damage  or 
"  prejudice  to  PowelV  Clearly  if  McLeod  should  recover^  it  would  make 
no  difference  upon  this  condition  whether  he  had  a  legal  and  just  right  to 
recover  or  not ;  for  the  undertaking  is,  to  save  Powell  harmless  from  all 
suits  regarding  the  money,  and  to  discharge  all  damages  which  might  be 
recovered. 

Powell,  when  the  suit  was  brought,  was  not  called  upon  to  give  himself 
any  trouble  about  the  matter.  Upon  the  principle  of  the  case  just  cited, 
if  upon  being  sued  he  had  allowed  judgment  to  go  by  default,  or  had  even 
paid  the  money  without  giving  notice  to  this  defendant,  which  would  be 
the  strongest  case,  he  has  yet  prima  facie  a  claim  to  be  indemnified ;  for 
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he  was  not  bound  to  deny  what  was  true,  nor  to  withhold  what  was  justly 
claimed.  To  bar  the  plaintiff's  right  to  indemnity,  the  defendant  must 
shew  that  he  paid  the  money  in  his  own  wrong,  or  that  he  occasioned 
McLeod  to  recover  contrary  to  right,  by  preventing  this  defendant  from 
establishing  upon  the  trial  a  certain  defence,  which  did  in  fact  exist  and 
which  he  could  have  made  out ;  and,  according  to  Mr.  J ustice  Bayley,  it 
would  be  necessary  even  to  go  further,  and  shew  that  the  facts  constituting 
the  defence  were  known  to  the  person  indemnified. 

The  rejoinder,  on  which  these  parties  are  at  issue,  avers  that  the  judg- 
ment in  McLeod  v.  Powell  was  recovered  by  the  fraud,  covin,  voluntary 
act  and  wrong  of  Powell,  and  by  his  means  and  through  his  default. 

This  allegation,  on  the  principle  of  the  cases  I  have  cited,  involves 
more  than  a  mere  assertion  that  Powell  made  default  in  the  action,  or 
was  willing  or  aiding  in  the  recovery,  or  that  he  acted  in  some  way 
fraudulently  in  the  matter ;  for  those  parts  of  the  plea,  either  singly  or 
together,  would  not  constitute  a  defence ;  the  recovery  must  be  shewn  to 
be  wrongful  in  itself,  because,  if  not,  then  it  is  not  true  that  McLeod 
recovered  "by  the  fraud  or  wro?2g- of  Powell;"  and,  as  Bayley,  J.,  remarks 
in  Nash  v.  Palmer,  "this  defendant  would  have  no  reason  to  complain  of 
"  the  result."  Unless  the  plea  can  be  taken  to  amount  to  this,  it  would 
be  no  defence.  It  does  I  think  amount  to  it,  and  imposes  on  the  defen- 
dant the  burthen  of  giving  that  proof ;  and,  according  to  Nash  v.  Palmer, 
the  conduct  of  Powell  would  be  of  no  account  until  it  is  shewn  that  it 
prevented  the  defendant  from  making  a  successful  defence  upon  facts 
which  existed,  and  which,  if  it  had  not  been  for  the  conduct  of  the  plain- 
tiff, he  could  have  proved. 

To  hold  otherwise,  would  be  to  hold  that  whenever  a  party  who  is 
indemnified  against  a  claim  pays  it  voluntarily,  with  or  without  notice  to 
the  person  indemnifying,  he  cannot  recover  on  his  bond,  though,  for  all 
that  appears,  he  may  have  done  only  what  was  just  and  prudent  in  paying 
the  claim  at  once ;  or  it  would  be  to  hold  that  a  default  or  a  fraud  in  the 
person  indemnified  would  exempt  the  obligor  from  further  liability,  without 
reference  to  its  effect  upon  the  recovery,  or  to  the  merits  of  the  claim 
supported  by  the  recovery ;  but  we  have  no  power  to  deal  in  that  manner 
with  remedies  upon  covenants  or  bonds  which  are  precise  and  specific  in 
their  nature,  being  strict!  juris,  and  not  to  be  discharged  or  obstructed 
upon  mere  equitable  considerations,  or  by  disabling  a  party  to  recover 
upon  them  by  way  of  punishment  for  a  misconduct  which  does  not  affect 
the  substance  of  the  thing  undertaken  to  be  performed. 

There  is  no  question  here  about  notice  of  the  action  brought  by  McLeod, 
for  it  is  quite  clear  that  the  action  was  in  fact  defended  up  to  the 
moment  of  trial  by  this  defendant,  and  at  the  trial,  so  far  as  he  chose  to 
defend  it ;  and  the  strict  consequences  resulting  from  his  having  that 
opportunity  are  thus  stated  by  Mr.  Justice  Buller  in  Duffield  v.  Scott  (a) : 
"  The  purpose  of  giving  notice  is  not  in  order  to  give  a  ground  of  action : 
"  but  if  a  demand  be  made  which  the  person  indemnifying  is  bound  to 
"  pay,  and  notice  be  given  to  him  and  he  refuse  to  defend  the  action,  in 
"  consequence  of  which  the  person  to  be  indemnified  is  obliged  to  pay  the 
"  demand,  that  is  equivalent  to  a  judgment,  and  estops  the  other  party 


(a)  3  T.  R.  377. 
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"  from  saying  that  the  defciulant  in  the  first  action  was  not  bound  to  pay 
"  the  money." 

This  defendant,  it  is  true,  did  not  refuse  totally  to  defend  the  first 
action  ;  he  did  defend  it  up  to  a  certain  point,  but  at  the  trial  he  offered 
no  defence ;  and  why  should  he  not  have  prevented  McLeod  from 
recovering  if  he  could  ?  What  precluded  or  obstructed  him  from  doing 
so  ?  Nothing  that  I  can  see.  What  reason  does  he  offer  for  not  choos- 
ing to  attempt  it  ?  This  reason  :  That  Powell,  after  he  had  been  indem- 
nified, admitted  that  McLeod  had  paid  him  £200,  or  rather  paid  it  to 
others  for  him ;  but  the  very  affidavit  which  this  defendant  put  in  evidence 
on  the  trial  of  this  cause  shews  that  Powell  to  his  knowledge  had 
repeatedly  admitted  that  fact,  and  had  even  sworn  to  it  before  the 
transaction  of  this  indemnity  took  place  ;  there  was  therefore  no  fraud  or 
surprise  in  that,  nor  had  the  defendant  any  reason  to  complain  of  it ;  and, 
moreover,  if  Powell  had  gone  further,  and  upon  the  trial  had  admitted 
the  claim  against  himself  and  paid  it,  that  would  be  no  reason  why  he 
should  lose  his  indemnity,  unless  it  could  be  shewn  that  he  unnecessarily 
admitted  a  claim  upon  him  that  was  not  just  and  legal.  Then,  as  to  the 
further  reason  that  Powell,  after  the  bond  was  given,  admitted  his  belief 
or  conviction  that  Mr.  James  Boulton  had  never  paid  over  the  money  he 
received  from  Buller,  and  therefore  that  McLeod  had  a  right  to  look  to 
him ;  that  did  not  prevent  him  or  this  defendant  (who  was  present)  from 
shewing  that  he  had  paid  over  the  money,  if  in  truth  he  had.  The  con- 
dition of  the  indemnity  bond  shews  that  this  defendant  took  the  proof  of 
this  fact  upon  himself;  for  that  is  the  construction  and  effect  everywhere 
given  to  these  transactions.  The  affirmative  of  that  issue  lay  upon  him, 
and  if  he  had  proved  it,  Powell's  opinion  in  favour  of  the  negative,  which 
in  the  nature  of  things  he  could  not  know  or  be  supposed  to  know,  could 
have  signified  nothing,  for  it  would  be  shewn  to  be  founded  in  error. 

Seeing  that  no  attempt  was  made  to  prove  what  we  must  suppose  the 
defendant  came  there  to  prove,  and  what  he  and  Mr.  James  Boulton 
must  have  had  every  means  of  knowing  and  proving,  if  Powell  had  in  open 
court  before  the  jury  retired  professed  his  entire  conviction  from  that 
omission  alone  that  the  money  must  be  justly  due  to  McLeod,  and  had 
paid  it  to  him  in  court,  I  know  no  principle  or  authority  on  which  we 
could  deny  his  right  to  indemnity  from  this  defendant  under  the  bond. 
The  case  of  Duffield  v.  Scott  would  seem  to  give  him  that  right,  what- 
ever the  fact  might  be  as  to  Mr.  James  Boulton  having  actually  paid  the 
money  ;  but,  at  least,  he  must  have  the  right  to  be  indemnified  until  his 
right  is  disproved  by  its  being  shewn  that  he  had  thus  voluntarily  paid  to 
MeLeod  money  which  was  not  due  to  him. 

This  view  of  the  case,  confined  strictly  to  the  bond  and  condition  and 
to  the  pleadings  and  evidence  in  this  case,  appears  to  me,  upon  the  com- 
parison which  I  have  made  of  it  with  that  of  Nash  v.  Palmer,  to  lead  to 
the  conclusion  that  the  jury  should  upon  the  trial  have  been  directed 
that  the  defendant  had  not  shewn  a  wrongful  recovery  by  the  fraud  of 
Powell,  and  had  therefore  not  entitled  himself  to  a  verdict.  But,  when 
it  is  considered  that  the  jury  were  in  fact  directed  in  the  defendant's 
favour,  but  upon  their  own  view  of  the  merits^  and  negativing  any  fraud 
found  for  the  plaintiff  (thereby  holding  the  defendant  to  his  indemnity), 
and  that  the  defendant  in  moving  for  a  new  trial  has  not  placed  before 
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us  any  ground  for  supposing  that,  if  Powell  had  done  or  said  nothing,  he 
could  have  defeated  McLeod's  recovery,  and  has  not  shewn  that  the 
result  will  work  injustice,  I  do  not  see  how  we  could  with  any  propriety 
set  aside  this  verdict,  if  we  had  never  had  any  judicial  knowledge  of  the 
origin  and  subject  of  litigation  between  the  parties  beyond  this  cause. 
The  defendant  assumed  in  his  argument  that  a  person  indemnified  by 
bond  against  the  action  or  claim  of  a  particular  party,  is  by  law  bound  to 
abstain  from  doing  or  saying  anything  that  could  tend  to  advance  the 
success  of  the  claim  at  the  peril  of  losing  his  indemnity,  and  this  whether 
the  claim  be  rightful  or  wrongful,  and  whether  the  person  indemnifying 
has  or  has  not  had  full  notice  of  the  claim  and  full  liberty  and  opportu- 
nity to  resist  it,  and  whether  he  has  or  has  not  any  ground  on  which  he 
could  resist  it,  I  can  find  no  such  principle  anywhere  stated  ;  but,  on 
the  contrary,  find  many  dicta  and  many  decided  cases  opposed  to  that 
view  of  the  law. — Smith  v.  Compton  (a). 

The  defendant's  undertaking  here  to  save  harmless  against  all  actions 
and  claims,  and  to  discharge  all  damages  that  may  be  recovered,  is  un- 
qualified and  unconditional.  It  is  not  asserted  that  the  defendant  was 
led  to  give  this  undertaking  by  any  misrepresentation  ^  there  is  therefore 
nothing  to  be  considered  on  that  point.  If  the  defendant  had  shewn  that 
Powell,  being  sued  after  he  had  received  the  indemnity,  had  unnecessarily 
yielded  to  a  claim  of  McLeod's,  which  was  not  well  founded,  without 
giving  to  this  defendant  an  opportunity  to  resist  it ;  and  that  the  defen- 
dant, having  no  notice  or  knowledge  of  the  claim,  had  by  no  fault  of  his 
lost  the  opportunity  of  making  a  successful  defence  ;  or,  if  he  had  shewn 
that,  having  timely  knowledge  of  the  claim,  and  being  prepared  and  able 
to  resist  it  by  a  defence  which  was  entitled  to  succeed,  he  had  by  any 
interference  of  Powell  been  prevented  from  proving  his  defence,  and  that 
McLeod  had  in  consequence  recovered  what  was  not  due  to  him ;  either 
of  these  facts  being  shewn  would  probably  have  barred  the  plaintiff's 
claim  to  damages  under  his  indemnity  bond. 

But  the  defendant  relies  upon  a  sort  of  half  defence,  which  he  has  not 
shewn  and  which  I  cannot  find  to  be  sustained  by  any  authority  or  prece- 
dent ;  he  expects  the  court  to  rule,  that  if  Powell  by  his  own  admissions 
or  conduct  enabled  McLeod  to  recover,  he  has  no  right  to  be  indemnified, 
whether  McLeod  was  entitled  to  the  money  or  not.  That  would  be 
engrafting  a  new  condition  on  the  defendant's  undertaking ;  but  we  are 
not  at  liberty  to  deal  thus  with  contracts  under  seal.  In  Nash  v.  Palmer, 
where  the  defendant  pleaded  that  he  executed  the  bond  confiding  in  the 
plaintiff's  assurance  that  appearance  had  been  entered  and  a  plea  pleaded 
in  the  ejectment,  which  representation  was  untrue,  the  court  say  of  that 
defence,  that  it  did  not  appear  by  the  plea  "that  the  defendant  had  executed 
"  the  bond  upon  a  condition  that  the  representation  in  question  was  true." 
It  may  be  said  with  as  much  truth,  that  the  defendant  in  this  case  is  not 
shewn  to  have  given  his  indemnity  upon  the  condition  that  Powell  should 
admit  nothing  and  do  nothing  in  favour  of  McLeod's  claim,  whether  it  was 
just  or  unjust ;  on  the  contrar}^,  it  is  clear  that  he  might  have  paid  the 
whole  sum  the  moment  it  was  claimed,  and  might  still  claim  the  benefit 
of  his  indemnity. 


Su 
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The  defendant  has  bound  himself  to  keep  the  plaintiff  harmless  against 
all  actions  and  demands  of  McLeod  on  account  of  the  money  claimed  by 
McLeod  to  have  been  paid  for  him,  or  to  pay  whatever  damages  McLeod 
may  recover. 

This  is  an  unqualified  peremptory  undertaking.  From  the  moment 
Powell  received  it  he  was  at  liberty,  as  the  court  say  in  Nash  v.  Palmer, 
to  "  remain  passive  for  it  rested  with  the  defendant,  at  his  peril,  to  take 
notice  of  any  claim  or  action  of  McLeod' s,  and  to  oppose  it,  successfully  if  he 
could,  and  if  he  could  not,  to  abide  the  consequences  and  pay  all  damages. 
The  defendant  contends,  that  as  Powell  was  at  liberty  to  have  remained 
passive  and  leave  the  defence  and  all  its  consequences  to  him,  so  he  was 
hound  to  remain  passive^  and  that  unless  he  remains  passive  he  must  lose 
his  indemnity ;  but  he  shews  us  no  such  principle  laid  down  in  any  text 
writer,  nor  established  by  any  adjudged  case,  and  I  can  find  none.  The 
moment  a  claim  was  advanced  by  McLeod,  either  by  action  or  otherwise, 
if  that  occasioned  any  pecuniary  damage  or  any  inconvenience  to  Powell, 
the  condition  of  the  bond  was  broken,  and  Powell  was  clearly  entitled  to 
recover  on  the  bond,  leaving  the  quantum  of  damage  to  be  assessed  by 
the  jury.  When  the  action  was  brought  there  was  a  clear  breach,  unless 
the  defendant  saved  him  harmless  ;  because  that  would  of  course  occasion 
some  pecuniary  damage. 

The  bond  was  therefore  broken  long  before  anything  took  place  on 
which  the  defendant  relies  as  his  protection  ;  for  the  admissions  he  com- 
plains of  as  being  made  by  Powell  to  his  prejudice,  were  just  on  the  eve 
of  the  trial  of  McLeod's  action.  Then  the  defendant,  when  the  action 
was  brought,  was  bound  by  his  express  undertaking  to  do  one  of  two 
things  :  either  first,  to  prevent  McLeod  from  recovering  in  the  action,  or 
secondly,  if  he  did  recover,  to  pay  all  damages.  He  has  done  neither  one 
nor  the  other.  He  made  no  defence  at  the  trial,  but  allowed  McLeod  to 
recover,  and  has  failed  to  pay  the  damages.  When  he  is  called  on  to 
save  Powell  harmless,  according  to  his  undertaking,  he  does  not  deny  his 
undertaking,  nor  that  McLeod  has  recovered  judgment  against  Powell,  nor 
that  the  defendant  has  failed  in  discharging  that  judgment ;  nor  does  he 
assert  in  terms  that  McLeod  recovered  by  the  judgment  any  sum  that 
was  not  really  due  to  him.  But  he  pleads  that  he  recovered  by  the  frand, 
covin,  voluntary  act  and  wrong  of  Powell,  and  hy  his  own  means  and  through 
his  own  defaidt.  This  is  all  denied  by  the  plaintiff ;  and  the  defendant 
must  prove,  not  all  of  this,  but  as  much  of  it  as  would  constitute  a  valid 
defence.  Now  what  has  he  in  fact  proved  ?  That  McLeod  recovered 
by  "  the  means"  and  "  voluntary  act  of  Powell,  and  through  his  own  default,''' 
the  defendant,  I  suppose,  considered  to  be  clearly  made  out  by  the  fact 
shewn,  that  the  verdict  proceeded  wholly  on  admissions  made  by  Powell ; 
but  as  to  default,  the  language  of  the  court  in  Nash  v.  Palmer,  and  the 
facts  and  decisions  of  that  case,  clearly  shew  that  no  default  made  by 
Powell  could  excuse  the  defendant  from  paying,  because  the  defence  was 
to  be  made  by  the  defendant  himself ;  he  was  at  his  peril  to  ward  off  the 
action,  and  so  much  so,  that  even  if  Powell  had  lulled  the  defendant  into 
a  false  security  by  telling  him  that  he,  Powell,  had  pleaded  a  proper 
defence  to  the  action,  when  he  had  in  truth  pleaded  none,  but  had  suf- 
fered judgment  by  default,  that  would  not  have  saved  the  defendant  from 
paying,  unless  it  was  done  fraudulently,  and  unless  it  could  be  shewn  that 
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in  consequence  an  unjust  judgment  had  been  obtained ;  and  further,  that 
unless  the  fraud  had  been  practised  the  defendant  had  the  means  to  pre- 
vent the  recovery ;  and  he  must  have  shewn  what  those  means  were. 
This  applies  to  the  charge  of  the  recovery  being  through  Powell's  default. 

Then  as  to  its  being  by  "  Ms  voluntary  act  and  means''' :  that  alone  can 
be  no  defence,  unless  the  recovery  so  suffered  by  his  act  and  means  was 
wrongful ;  and  unless  the  defendant  had,  by  the  conduct  of  Powell,  lost 
the  opportunity  of  preventing  it. 

If  this  were  not  so,  then  a  person  indemnified  would  be  always  bound 
to  resist  to  the  utmost  the  claim  made  against  him,  however  just ;  and 
would  as  a  matter  of  course  lose  his  indemnity  when  he  paid  the  money 
without  legal  compulsion.  But  this  is  clearly  not  the  principle  in  such 
cases.  Powell  might  have  gone  much  further  than  admitting  the  debt ; 
when  the  action  was  brought  against  him,  he  might  at  once  have  paid  it 
and  then  turned  to  this  defendant  and  claimed  to  be  indemnified ;  that  is 
quite  clear,  and  the  defendant  must  have  paid  it,  unless  he  could  have 
shewn  that  Powell  had  unnecessarily  paid  McLeod  money  which  was  not 
due  to  him.  This  would  be  paying  money  in  his  own  wrong,  and  this  is 
the  substance  of  the  defence  on  this  record;  or  rather,  the  defence  is  not 
that  Powell  in  his  own  wrong  paid  money  which  was  not  due,  but  that 
"  in  his  own  wrong  he  enabled  McLeod  to  recover  against  him.  money  which 
"  was  not  due.'''  "  In  his  own  wrong"  here  means,  as  I  consider,  wrong- 
fully, or  without  just  cause;  that  is,  knowingly  and  not  ignorantly,  wil- 
lingly and  not  by  compulsion. 

This  was  the  substance  of  the  defence  which  the  defendant  undertook 
to  make  out  to  the  satisfaction  of  the  jury;  for  nothing  else  would  have 
availed  him.  The  jury  found  on  this  issue  against  him.  He  insists  that 
they  ought  to  have  found  for  him,  and  admits  at  the  same  time  that  his 
case  was  not  prejudiced  by  any  misdirection. 

But  first,  how  did  the  defendant  shew  that  McLeod  had  recovered 
judgment  for  money  that  was  not  due  to  him  ?  The  defendant  made  no 
defence  whatever  upon  that  point,  either  in  the  trial  of  McLeod  v.  Powell, 
or  on  the  trial  of  this  cause  ;  that  is,  he  called  no  witnesses,  produced  no 
evidence  ;  and  in  the  last  trial  he  relied  solely  on  the  ground  that  the 
jury  must  inevitably  come  to  a  conclusion  in  his  favour,  in  consequence 
of  what  Powell  was  shewn  to  have  said  and  done  after  he  had  received 
the  indemnity ;  assuming  that  because  the  jury,  on  the  trial  of  McLeod 
V.  Powell,  found  for  the  plaintiff,  it  must  be  taken  always  afterward,  and 
for  all  purposes,  that  Powell  did  say  and  do  what  the  witnesses  in  that 
trial  swore  he  did.  But  where  is  the  proof  that  the  sum  for  which 
McLeod  recovered  was  not  really  due  to  him  ?  From  all  that  passed  on 
the  first  trial,  we  might  conclude  that  it  was.  Powell  was  proved  to  have 
acknowledged  that  McLeod  had  paid  up  the  executions,  and  that  if  Mr. 
Boulton  had  not  paid  over  to  McLeod  the  money  borrowed  from  BuUer, 
he,  Powell,  must  of  course  be  liable  to  repay  McLeod.  Mr.  James 
Boulton,  who  must  have  known  how  this  was,  sits  by  and  hears  the  admis- 
sion of  Powell  given  in  evidence,  but  though  for  all  that  appears  he  could 
have  disproved  anything  that  was  false  in  it,  he  makes  no  attempt  to  do 
so.  This  defendant,  who  was  bound  to  stand  between  Powell  and  this 
claim,  offers  no  evidence  of  any  kind  to  repel  the  demand.  The  jury 
having  the  admission  of  the  nominal  defendant  on  the  record  in  favour  of 


516 


queen's  bench,  HILARY  TERM,  9  VIC. 


McLeod's  right,  and  no  evidence  from  the  real  defendant  to  prove  the 
fact  to  be  otherwise,  found  as  they  could  not  but  do  under  such  circum- 
stances. 

Up  to  this  point  there  is  nothing  to  shew  that  McLeod  was  urging  a 
groundless  claim.  Then  what  was  the  evidence  upon  that  part  of  the 
defence  on  this  last  trial?  only  the  additional  evidence  of  the  affidavit  of 
Powell  himself  made  in  McLeod's  case;  and  made,  as  it  will  not  be  denied, 
at  the  instance  of  Mr.  James  Boulton  and  this  defendant.  As  this  was 
put  forward  for  the  very  purpose  of  obtaining  a  new  trial  in  McLeod  v. 
Powell,  it  can  hardly  be  supposed  that  it  was  meant  to  be  otherwise  than 
a  denial  that  Powell  had  made  or  could  have  made  any  such  admissions 
as  were  sworn  to  at  the  trial;  though  the  affidavit  is  not  so  framed  as  to 
contain  an  express  denial  of  those  conversations.  Yet  how  does  it  prove 
that  McLeod  had  recovered  what  was  not  due  to  him  ?  It  shews  that 
Powell  had  sworn  since  the  recovery  that  he  was  convinced,  from  a  receipt 
which  he  had  seen  in  McLeod's  writing  and  in  Long's  possession,  that 
Mr.  Boulton  had  paid  the  money  over.  Did  he  mean  at  the  same  time 
to  swear  that,  and  to  admit  that  he  had  told  McLeod  and  others  the  con- 
trary? And  if  when  this  affidavit  was  put  before  him  to  be  sworn  tOy 
for  the  purpose  of  assisting  the  now  defendant  or  Mr.  James  Boulton  to 
obtain  a  new  trial,  he  had  been  made  aware  that  it  would  be  turned 
against  him  as  the  means  of  depriving  him  of  all  recourse  upon  his  indem- 
nity, must  we  not  believe  that  he  would  have  been  careful  to  have 
explained  any  apparent  inconsistency,  by  expressing  clearly  what  did  take 
place  in  the  alleged  conversation  with  Young  and  Gardner,  as  he  did  in. 
regard  to  the  alleged  conversation  with  Stocking  ?  It  does,  I  confess, 
seem  to  me  hard,  considering  under  what  circumstances  and  for  what 
purpose  the  indemnity  was  given,  to  endeavour  to  make  this  use  of  the 
affidavit  in  question.  But  after  all,  what  can  it  be  justly  said  to  establish 
more  than  this,  that  Powell,  if  he  did  make  the  admissions  in  October, 
1843,  which  Young  and  Gardner  proved,  that  he  was  convinced  McLeod 
had  not  been  paid  by  Mr.  James  Boulton,  made  them  notwithstanding 
the  impression  really  on  his  mind  was  that  he  had  been  paid.  That 
would  be  dishonest  and  disingenuous  certainly^  but  still  it  would  not 
establish  the  fact  one  way  or  the  other  upon  which  this  case  must  turn 
as  the  case  of  McLeod  v.  Powell  turned,  namely,  the  fact  of  Mr.  James 
Boulton  having  in  reality  paid  over  the  money.  This  affidavit  too,  on 
which  the  defendant  so  entirely  relies,  disclosed  the  grounds  on  which 
Powell  had  formed  his  opinion  in  respect  to  a  matter  which,  for  all  that 
appears,  he  could  not  know,  but  which  Mr.  James  Boulton  must  have 
known.  Powell  swears  that  he  believes  that  Mr.  James  Boulton  must 
have  paid  over  the  money,  considering  the  terms  of  a  receipt  which  he 
had  lately  seen  in  Long's  hands.  We  know  how  this  matter  of  the  receipt 
has  been  explained,  and,  as  I  think,  naturally  and  satisfactorily,  in  other 
proceedings  before  this  court ;  and  at  all  events,  as  the  affidavit  shewed 
the  grounds  on  which  Powell's  conviction  rested,  nothing  could  be  easier 
than  to  bring  those  grounds  before  the  jury  by  producing  the  receipt  or 
giving  evidence  of  its  contents,  or  which  would  have  been  more  satisfac- 
tory, by  shewing  in  any  way  that  Mr.  James  Boulton  had  in  fact  paid 
the  money.  The  question  was  not  what  Powell  thought  or  believed,  but 
what  Mr.  James  Boulton  had  done.    Powell  could  not  prove  that  he  had 
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not  paid ;  he,  we  must  presume,  could  prove  it  if  he  had  paid ;  for,  in  order 
that  he  might  be  able  to  save  himself  by  proving  it,  he  gave  this  indemnity. 
All  the  defendant  can  now  say  is,  that  Powell's  admissions  to  Young  and 
Gardner  placed  him  under  a  disadvantage,  because  they  gave  him  some- 
thing to  repel ;  he  cannot  say  that  they  prevented  his  shewing  the  truth. 
Nor  do  I  see  that  we  can,  upon  any  principle  of  pleading  or  evidence,  hold 
the  obligor  in  the  indemnity  bond  released  from  his  undertaking  to  save 
the  plaintiff  harmless  against  McLeod's  action  by  anything  that  was 
shewn  on  the  trial  of  this  cause. 

Macaulay,  J. — I  had  not  the  advantage  of  hearing  the  first  argument 
of  this  case,  and  have  felt  much  difficulty  in  forming  an  opinion  upon  it, 
embarrassed,  perhaps,  by  the  circumstance,  that  neither  the  bond  nor  the 
evidence  shews  any  distinct  interest  of  the  defendant  in  the  subject-matter 
mentioned  in  the  condition.  But  upon  reflection,  I  am  satisfied  the  bond 
is  not  to  be  regarded  as  that  of  a  perfect  stranger.  We  should  rather,  I 
apprehend,  presume  that  the  defendant,  in  giving  the  bond,  had  a  suffi- 
cient interest  to  warrant  his  interposing  between  McLeodand  the  plaintiff 
on  the  one  hand,  and  Mr.  James  Boulton  on  the  other.  Such  interest  I 
also  infer  to  have  been  on  behalf  of  Mr.  James  Boulton,  from  the  circum- 
stances in  evidence,  the  contents  of  the  condition,  and  the  absence  of 
any  proof  or  suggestion  of  any  other  inducement  or  consideration  than 
the  plaintiff's  withdrawing  the  suit  which  McLeod  had  instituted  in  his 
name  against  Mr.  James  Boulton,  and  in  which  a  large  verdict  had  been 
recovered.  It  consequently  follows  that  this  case  should  be  viewed  and 
disposed  of  as  if  Mr.  James  Boulton  had  joined  in  the  bond,  and  was  the 
defendant.  This  may  tend  to  simplify  its  consideration  (because  his 
interest  is  direct  and  apparent)  without  prejudicing  the  strict  legal  rights 
of  the  defendant,  whom  I  look  upon  not  as  a  mere  stranger  or  surety, 
but  in  the  nature  of  a  principal  substituted  in  the  place  of  Mr.  James 
Boulton.  There  is  no  imputation  of  deceit,  misrepresentation,  conceal- 
ment or  fraud  on  the  plaintiff's  part,  in  obtaining  the  bond ;  and  it  is  there- 
fore to  be  intended  that  the  defendant  was,  or  upon  due  inquiry  might 
have  been,  in  possession  of  the  real  facts  and  merits  of  the  claims  or 
demands  mentioned  in  the  condition  of  his  bond,  as  fully  as  the  same  were 
known  either  to  the  plaintiff  or  Mr.  James  Boulton.  Now  we  know  that 
at  the  time  this  bond  was  given,  the  plaintiff,  in  a  suit  brought  by  McLeod 
in  his  name  against  Mr.  James  Boulton,  had  obtained  a  large  verdict, 
and  that  pending  an  application  for  a  new  trial  in  that  case,  the  plaintiff's 
attorney  was  changed,  and  the  suit  withdrawn  on  the  faith  of  this  indemnity, 
for  reasons  assigned  in  the  plaintiff 's  affidavit  of  the  8th  Nov.  1842. 

Such  being  the  circumstances  under  which  the  bond  was  given,  the 
condition  was  that  the  obligor  should  in  all  things  and  at  all  times  save 
the  plaintiff  harmless,  first,  from  all  demands ;  secondly,  from  all  suits 
in  law  or  equity,  &c. ;  should,  thirdly,  find  bail  in  case  of  the  plaintiff's 
arrest  by  McLeod  or  any  other  party ;  fourthly,  well  and  truly  discharge 
all  damages,  costs  and  charges  recovered  in  law  or  equity,  without  damage 
or  prejudice  to  the  plaintiff ;  regarding  a  certain  sum  of  money  stated  to 
have  been  advanced  by  one  Geo.  W.  Buller  to  the  said  plaintiff  through 
the  agency  of  one  James  Boulton,  and  which  said  sura  of  money  was  also 
claimed  to  have  been  paid  to  the  said  plaintiff  by  and  on  account  of  one 
Alex.  McLeod,  and  to  be  then  due  and  owing  to  him.    I  do  not  consider 
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the  terms  "demands"  or  "suits"  as  both  meaning  one  and  the  same  thing, 
but  as  distinct  in  themselves  ;  a  demand  being  one  thing,  and  a  suit  to 
enforce  such  demand  another  thing.  The  condition  of  the  bond  does  not 
admit  the  existence  of  any  demand^  but  of  claims  only  ;  still,  if  any  demand 
did  really  exist  in  favour  of  any  party  mentioned  in  the  condition,  for  the 
whole  or  any  part  of  the  said  sum  of  money  therein  mentioned,  and  the 
same  was  justly  and  truly  due  and  payable  by  the  plaintiff  to  such  party, 
it  was,  I  think,  the  duty  of  the  obligor,  by  payment  or  release,  &c.,  to 
have  exonerated  the  plaintiff  therefrom,  and  saved  him  harmless  from  such 
demand  \  and  that,  failing  to  do  so,  it  would  be  competent  to  the  plaintiff 
to  satisfy  the  amount,  and  then  to  obtain  reimbursement  under  the  indem- 
nity. As,  for  example,  had  Mr.  Buller  made  a  demand  upon  or  brought  an 
action  against  the  plaintiff,  and  there  was  no  disputing  the  facts  that  he 
had  advanced  the  money  to  the  plaintiff  through  the  agency  of  Mr.  James 
Boulton,  and  had  not  been  repaid,  it  would  be  the  duty  of  the  defendant 
to  pay  the  debt,  and  not  to  contest  a  rightful  demand  ;  and  if  he  did  not, 
it  was  not  incumbent  upon  the  plaintiff  to  permit  him  to  set  Mr.  Buller 
at  defiance,  and  to  defend  his  suit  by  pleading  pleas  in  bar  in  the  plaintiff's 
name,  not  well  founded  in  truth  ;  but  it  was  open  to  the  plaintiff,  in 
default  of  the  obligor's  discharging  the  demand,  to  pay  the  debt  and  then 
to  take  recourse  against  the  defendant  for  indemnity  under  the  bond.  So, 
if  McLeod  or  any  other  party  justly  and  truly  entitled,  had  made  a  demand 
upon  the  plaintiff,  the  defendant  would  be  bound  to  anticipate  and  pre- 
vent any  such  demand,  or  he  would  not  fulfil  the  condition  of  his  bond. 
In  support  of  this  view,  I  would  refer  to  the  following  cases  and 
authorities. — Broughton's  case,  5  Coke,  24;  Cro.  El.  99,  264;  1  Vent. 
36,  77  ;  3  Bui.  233  ;  Cro.  Jac.  340,  281  ;  Carth.  374  ;  1  Burr.  574  ; 
1  Lev.  71. 

In  some  of  the  cases  which  I  have  cited,  the  existence  of  the  demand  is 
admitted  on  the  face  of  the  instrument  of  indemnity,  while  here  it  is  not 
so,  but  only  mentioned  as  a  claim.  The  principles  of  those  cases,  how- 
ever, seem  to  me  equally  to  apply  when  the  fact  of  the  claim  really 
existing  is  established.  The  above,  however,  is  not  the  present  case : 
here  a  claim  was  made  by  McLeod  not  admitted  on  the  face  of  the  con- 
dition to  be  well  founded,  and  such  claim  not  being  satisfied,  a  suit  was 
brought  by  him  against  the  plaintiff,  of  which  the  defendant  apparently 
had  or  took  notice,  and  against  which  he  was  under  the  second  and 
fourth  heads  of  the  condition  bound  to  save  him  harmless.  It  is  not 
denied  that  the  defendant  did  save  the  plaintiff  harmless  from  all  costs 
and  charges  up  to  the  time  of  the  trial,  or  that  he  defended  the  suit, 
having  pleaded,  as  I  understand,  the  general  issue  under  the  old  rules  to 
an  action  for  money  paid,  &c.,  and  thereby  in  the  first  place  putting 
McLeod  to  the  proof  that  he  had  paid  the  money  claimed,  to  or  for  the 
plaintiff,  and  likewise  reserving  to  himself  the  opportunity  of  rebutting 
any  prima  facie  case  that  McLeod  might  prove  by  shewing  that  he  had 
been  reimbursed.  McLeod's  cause  being  thus  at  issue  and  ready  for 
trial,  the  plaintiff  made  the  admission  afterwards  proved  in  evidence,  and 
McLeod  recovered  a  verdict,  judgment  and  execution  against  him.  In 
consequence  thereof  the  plaintiff  has  instituted  the  present  action  upon 
the  defendant's  bond.  The  pleadings,  I  apprehend,  are  not  quite  cor- 
rectly drawn,  but  as  they  are  the  plaintiff  declares  on  the  bond  alone. 
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The  defendant  craves  oyer  of  the  condition,  and  pleads  that  to  whatever 
extent  he  was  damnified  it  was  by  the  plaintiff's  own  wrong,  &c.  The  repli- 
cation, by  way  of  answer  and  breaches,  states  McLeod's  suit  against  Plaintiff, 
the  judgment  and  execution  for  229/.  Os.  1  Id.  The  rejoinder  alleges  such 
judgment  to  have  been  recovered  by  the  plaintiff's  fraud  and  wrong 
(meaning  of  course  as  between  defendant  and  plaintiff).  The  surre- 
joinder denies  this,  and  takes  issue  traversing  the  rejoinder  in  disjunctive 
terms ;  but  in  my  opinion  the  issue  can  only  be  divided  into  two  material 
branches,  viz.,  fraud  and  wrong  ;  because  I  think  if  fraud  and  wrong  were 
rejected  and  the  verdict  only  found  that  the  judgment  was  recovered  by 
the  plaintiff's  voluntary  act  or  default,  it  would  be  insufficient,  and  that 
the  plaintiff  would  in  that  event  be  entitled  to  judgment  non  obstante. 
The  material  parts  of  the  issue  seem  to  me  to  include  the  assertion  that 
the  judgment  in  itself  is  (as  against  defendant)  fraudulent,  or  wrongful, 
and  not  only  so,  but  that  it  is  so  fraudulent,  or  wrongful,  by  reason  of  the 
plaintiff's  fraud  or  wrong,  and  if  the  defendant  could  establish  either  the 
imputed  fraud  or  wrong  in  relation  to  both  the  judgment  and  the  pjain- 
tiff,  it  would  be  a  good  defence. 

Upon  the  pleadings  no  specific  or  definite  facts  are  put  in  issue ; 
all  rests  in  general  allegation,  leaving  the  whole  facts  and  circumstances 
of  the  case  relied  upon  as  constituting  fraud  or  wrong  to  be  disclosed 
in  evidence ;  and  the  consequence  is,  the  court  cannot  see  what  the 
jury  believed  or  disbelieved  in  finding  the  verdict  rendered;  nor  were 
the  facts  of  the  case  left  to  them  in  detail.  But  the  charge  of  the 
learned  judge  being  emphatically  in  favour  of  the  defendant,  upon  very 
broad  grounds,  it  has  not  been  objected  to,  and  a  new  trial  is  moved 
because  the  verdict  was  not  in  accordance  with  such  charge,  and  as 
being  contrary  to  law  and  evidence.  Had  the  facts  offered  in  evidence 
been  developed  in  the  pleadings,  and  the  fraud  or  wrong  been  specially 
set  forth,  it  would  have  been  stated ;  first,  that  shortly  before  the  trial  of 
McLeod's  suit  against  plaintiff,  the  plaintiff  collusively  and  wrongfully 
admitted  that  McLeod  had  paid  the  money,  and  that  the  plaintiff  owed 
him  £200.  Secondly,  that  although  he  at  the  time  felt  satisfied  that 
McLeod  had  been  reimbursed  (as  admitted  in  his  affidavit  of  the  8fh 
Nov.  1842),  yet  he  did  not  add  such  his  conviction  to  the  above  admis- 
sion as  he  ought  to  have  done,  suppressing  what  he  believed  to  be 
the  truth,  and  on  the  contrary,  asserting  what  he  may  have  felt  to  be 
false  and  untrue,  namely,  that  Mr.  James  Boultonhad  never  paid  McLeod, 
and  that  he  knew  it.  Had  such  matter  been  specially  pleaded,  the  plain- 
tiff might  have  answered  by  denying  or  by  confessing  and  avoiding  the 
whole  or  any  part.  First,  he  might  deny  admitting  that  McLeod  had 
paid  the  money  and  that  he  owed  him  £200,  or,  confessing  it,  plead  that 
it  was  true.  Secondly,  he  might  plead  that  he  did  qualify  the  admission 
so  represented  in  his  affidavit  of  8  th  November,  or  that  he  did  state  his 
convictions  to  the  full  extent  of  his  belief  as  alleged  therein ;  or  that  he 
omitted  it  inadvertently  from  forgetfulness,  or  that  it  was  untrue,  or  that 
he  did  not  believe  it,  and  therefore  suppressed  it.  Thirdly,  he  might 
deny  having  alleged  his  belief  to  the  contrary,  as  stated  by  Mr.  Young, 
or,  confessing  it,  rely  upon  its  truth  ;  or  if  not  true,  allege  that  the  defen- 
dant might  and  ought  to  have  proved  it  as  a  defence  at  the  trial,  which 
he  did  not  do.    If  the  matter  pleaded  by  the  plaintiff  by  way  of  reply. 
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was  by  the  defendant  deemed  insufficient  in  law,  he  would  of  course, 
demur.  If,  on  the  contrary,  he  took  issue,  the  onus  probandi  would  be 
on  the  party  alleging  the  affirmative  matter  out  of  which  the  issue  was 
raised.  But  as  the  pleadings  are,  every  material  fact  advanced  by  the 
defendant  to  establish  the  fraud  or  wrong,  may  be  met,  rebutted,  explained, 
reconciled  or  justified  by  the  plaintiff,  so  far  as  in  fact  or  law  it  may  be 
competent  to  him  to  do  so. 

Then  as  to  the  first  point,  it  is  not  denied  that  the  plaintiff 
admitted  to  McLeod  that  he  had  paid  the  money,  and  that  he  owed 
him  £200,  except  that  the  plaintiff  in  his  affidavit  says  he  only 
admitted  it  submodo  ;  that  is,  if  he,  McLeod,  had  not  received  it 
again.  The  plaintiff  meets  this  part  of  the  defence  by  alleging  that  what 
he  admitted  is  true.  The  question  of  fact  then  is,  whether  it  was  true, 
and  if  so,  the  question  of  law  is,  whether  it  was  notwithstanding  fraudu- 
lent or  wrongful  in  the  plaintiff  to  admit  it  at  the  time  he  did.  As  to 
the  fact  of  truth,  it  was  not  distinctly  left  to  the  jury;  if  it  had  been,  the 
evidence  warranted  their  finding  that  it  was  true,  and  upon  the  present 
verdict  we  must,  I  suppose,  infer  that  they  so  found  or  would  have  so 
found  it  if  left  to  them.  At  all  events  I  do  not  think  the  verdict  for 
plaintiff  as  to  this  point  against  evidence. 

The  facts  and  circumstances  in  evidence  touching  this  point  were, 
that  McLeod  had  instituted  an  action  in  the  plaintiff's  name  against 
Mr.  James  Boulton  ;  that  a  verdict  was  rendered  for  £352  ;  that 
a  new  trial  was  applied  for,  pending  which  application,  this  bond  was 
given  to  save  the  plaintiff  harmless  from  all  demands  or  claims  of 
McLeod,  &c.,  the  plaintiff's  attorney  changed,  the  suit  withdrawn,  and 
McLeod,  so  far  as_^he  had  any  claim  or  interest  in  the  premises,  frus- 
trated; that  the  condition  of  the  bond  admits  that  McLeod  claimed 
to  have  paid  the  sum  of  money  therein  referred  to,  for  or  on  account 
of  plaintiff,  and  that  it  was  due  and  owing  to  him ;  and  that  after  the 
trial  of  McLeod's  suit  against  plaintiff,  the  plaintiff  in  an  affidavit  made 
for  the  purpose  of  moving  for  a  new  trial,  sworn  to  the  8th  November, 
1842,  states  that  he  did  admit  before  the  trial,  that  he,  the  plaintiff, 
had  got  the  money  in  question,  and  that  if  he,  McLeod,  had  not 
received  it,  he  owed  him  the  amount,  also  that  he  felt  satisfied  then, 
and  when  he  made  the  affidavit,  that  McLeod  had  received  the  amount, 
as  he  saw  a  receipt  in  the  possession  of  one  Long  some  months  before 
signed  by  himself,  the  plaintiff,  the  body  of  which  was  in  McLeod's  hand- 
writing, and  which  receipt  stated  that  he,  McLeod,  had  received  the  sum 
in  question  from  James  Boulton ;  and  that  it  was  upon  seeing  the  same 
receipt,  that  he  determined  to  withdraw  the  suit  instituted  by  McLeod  in 
his  name,  conceiving  it  to  be  grossly  unjust  to  enforce  a  verdict  rendered 
in  his  favour,  when  it  was  evident  to  him  that  he  had  been  deceived  and 
misled  by  McLeod,  &c.  This  affidavit  clearly  shows  that  McLeod  claim- 
ed an  interest  in  the  suit  withdrawn,  and  together  with  the  verdict  in  his 
suit  against  plaintiff,  likewise  shows  the  amount  of  such  claim.  This 
affidavit  must  have  been  [made  at  the  instance  of  the  defendant  if  he  pur- 
sued the  dispute  after  the  trial,  for  the  purpose  of  moving  a  new  trial, 
and  the  application  for  a  new  trial  may  have  failed,  because  the  repayment 
of  McLeod  ought  to  have  been  proved  at  the  trial.  And  it  does  not 
appear  that  the  defendant  abandoned  the  defence  at  the  trial,  or  failed  to 
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prove  the  reimbursement  of  McLeod,  except  from  want  of  preparation  and 
proof  in  that  behalf.  Now  this  affidavit  having  been  adduced  at  the  trial 
of  the  present  case  as  evidence  against  the  plaintiff,  must  be  taken  all 
together,  and  he  is  as  well  entitled  to  have  it  received  as  evidence  for  him, 
as  the  defendant  is  to  use  it  against  him.  Upon  the  whole  evidence,  the 
only  reasonable  inference  is,  that  it  was  true  that  McLeod  had  paid  the 
money  to  or  on  account  of  the  plaintiff;  and  if  so  I  do  not  see  that  the 
plaintiff  was  under  any  implied  legal  or  moral  obligation  to  deny  it,  or  to 
refrain  from  admitting  it.  If  the  fact  was  so,  and  there  was  no  other 
defence,  it  was  the  defendant's  duty  to  have  satisfied  McLeod  and  pre- 
vented the  suit ;  and  not  having  done  so,  I  do  not  see  that  this  plaintiff 
was  bound  to  permit  the  presenit  defendant  to  defend  a  suit  in  his  name 
except  on  the  merits.  A  plea  denying  that  McLeod  had  paid  the  money, 
would  be  a  false  one,  and  the  plaintiff  was  under  no  obligation  passively 
to  insure  the  defendant  the  benefit  of  it.  If  what  he  admitted  was  true, 
and  there  was  no  defence,  the  judgment  was  not  wrong  or  fraudulent,  but 
just  and  right,  nor  was  the  plaintiff's  conduct  fraudulent  or  wrongful.  It 
is  true,  that  having  admitted  his  liability  before  the  trial,  he  in  doing  so 
took  upon  himself  the  onus  of  proving,  as  against  the  defendant,  that  it 
was  true,  as  he  would  equally  have  done  had  he  paid  McLeod  the  money 
or  confessed  judgment ;  but  the  evidence  shewing  that  it  was  true,  the 
admission  cannot  invalidate  his  indemnity,  because  the  facts  not  only 
repel  the  imputed  fraud  or  wrong,  but  shew  that  it  was  the  defendant's 
duty  to  have  saved  him  from  any  suit  at  all.  It  has  occurred  to  me, 
whether  the  condition  of  the  bond  does  not  shew  that  a  defence  of  any 
suit  brought  against  the  plaintiff  was  to  be  open  to  the  defendant,  and  if  so, 
whether  it  did  not  involve  an  implied  undertaking  on  the  plaintiff's  part 
not  to  interfere  so  as  to  prevent  or  prejudice  such  defence.  If  so 
intended,  it  is  by  no  means  distinctly  expressed ;  and  if  to  be  inferred,  it 
can  only  be  inferred  that  the  defendant  was  to  be  at  liberty  to  defend  any 
suit  or  suits  on  the  merits  in  fact  or  in  law,  and  that  the  plaintiff  was 
to  refrain  from  prejudicing  or  compromising  any  such  defence.  The  next 
consideration  is,  whether  by  reason  of  the  plaintiff  suppressing  what  he 
felt  satisfied  to  be  the  truth,  or  asserting  what  he  felt  satisfied  was  false 
in  relation  to  McLeod's  reimbursement,  the  recovery  is  shewn  to  be 
wrongful  or  fraudulent.  The  opinion  of  the  jury  as  to  what  the  plaintiff 
in  fact  did  or  did  not  suppress  or  say,  that  point  not  being  specifically 
left  to  them,  can  only  be  inferred  from  their  general  finding  in  favour  of 
the  plaintiff.  The  evidence  does  not  go  the  extent  of  shewing  that 
McLeod  had  no  means  of  proving  or  was  not  prepared  to  prove  a  prima 
facie  case  apart  from  the  plaintiff's  admissions,  for  I  certainly  think  the 
evidence  of  Mr.  Morrison  was  admissible  to  prove  whatever  Powell  had 
told  him  on  the  subject  of  McLeod's  claim  in  McLeod's  presence,  if  he 
had  told  him  anything  material  to  support  McLeod's  case.  At  all  events 
it  does  not  appear  that  the  plaintiff  knew  or  supposed  that  McLeod  was 
unprepared  with  evidence,  and  therefore  made  the  admission  to  supply 
proof  I  look  upon  his  conversation  rather  as  casual,  incautious  and 
indiscreet,  than  as  premeditated,  collusive  and  fraudulent.  Upon  the 
whole  evidence  it  was  for  the  jury  to  decide  what  in  their  belief  really 
occurred  at  the  conversation  with  McLeod.  They  had  before  them  the 
evidence  of  Stocking,  Gardner  and  Young,  as  given  upon  the  trial  of 
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McLeod's  case  against  the  plaintiff,  and  also  the  plaintiff's  affidavit  suh^ 
sequently  made.  This  affidavit  is  of  course  evidence  against  the  plaintiff^ 
but  it  may  be  quite  as  good  evidence  for  him  as  against  him  ;  and  under 
the  circumstances  it  is  calculated  to  operate  in  his  favour  and  against  de- 
fendant, on  the  ground  that  the  defendant  must  have  impliedly  acquiesced 
in  its  correctness,  considering  that  he  was  defending  the  plaintiff  against 
McLeod's  suit  under  his  obhgation  to  indemnify  him,  and  used  it  in  his 
behalf  There  is  an  inconsistency  in  the  defendant's  using  this  affidavit 
in  the  plaintiff's  favour  in  support  of  an  application  for  a  new  trial, 
and  against  him  afterwards  to  prove  his  turpitude  and  wrong.  But  inde- 
pendent of  any  such  consideration  the  affidavit  does  not  admit  a  suppres- 
sion of  the  truth,  or  the  assertion  of  a  falsehood ;  it  acknowledges  the 
admission  that  McLeod  had  paid  the  money,  but  only  sub  modo ;  alleg- 
ing that  the  plaintiff  only  admitted  owing  him  the  200Z.  if  he  had  not 
been  repaid ;  and  although  not  clearly  worded,  1  understand  him  to  go 
on  to  say,  that  he  also  stated  that  he  felt  satisfied  he,  McLeod,  had 
received  the  amount,  for  the  reasons  assigned;  and  also,  that  these 
reasons  had  induced  him  to  withdraw  his  suit  against  Mr.  James  Boulton. 
If  the  jury  upon  the  trial  of  this  cause  believed  this  affidavit,  as  the  court 
must  have  been  expected  to  do  when  it  was  filed  in  support  of  the  appli- 
cation for  a  new  trial,  they  may  have  readily  adopted  the  conclusion  that 
the  plaintiff  was  either  misunderstood  or  misrepresented  by  the  witnesses, 
in  reference  to  whose  testimony  it  was  made  ;  and  if  so,  the  plaintiff  is  at 
once  relieved  fiom  the  charge  of  fraud  or  wrong  on  this  head.  But  with- 
out drawing  a  conclusion  so  favourable,  the  defendant  would  still  desire 
the  affidavit  to  be  believed  in  the  assertion  that  the  plaintiff  felt  satisfied 
McLeod  had  been  repaid,  &c.,  and  it  is  not  easy  to  separate  one  part 
from  the  other,  nor  is  it  very  reasonable.  The  affidavit  is  consistent 
with  the  plaintiff's  conduct  in  withdrawing  the  suit  against  Mr.  James 
Boulton.  It  does  not  represent  that  the  plaintiff  knew  of  the  repayment  of 
his  own  knowledge,  as  he  did  that  McLeod  paid  the  money — merely  that 
he  inferred  and  believed  it,  from  the  contents  of  a  document  not  pro- 
duced, and  which  he  had  seen  in  the  hands  of  another  person ;  thereby 
indicating  the  grounds  of  his  belief,  and  pointing  out  the  mode  of  proof. 
It  is  inconsistent  with  what  is  imputed  to  him  in  the  conversation  with 
McLeod,  wherein  he  had  no  interest  to  serve  by  fraud  or  falsehood,  but 
ran  the  risk  of  defeating  his  indemnity.  To  make  out  the  defendant's 
case  fully,  it  must  be  believed  that  the  plaintiff  said  what  the  witnesses 
represented  and  no  more  ;  also,  that  he  at  the  same  time  felt  and  believed 
as  stated  in  his  affidavit,  but  did  never  avow  such  feeling  and  conviction 
in  the  conversation  with  McLeod  as  he  swears  he  did.  By  giving  this 
effect  to  the  evidence,  it  would  follow  (as  between  the  plaintiff  and  defen- 
dant in  this  action)  that  in  point  of  fact  as  proved  by  the  plaintiff's  own 
affidavit,  McLeod  had  been  reimbursed,  (on  the  ground  that  what  the 
plaintiff  swears  he  believes  the  court  and  jury  will  believe,  in  the  absence 
of  any  proof  to  the  contrary),  yet  that  he,  in  the  conversation  with 
McLeod,  not  only  suppressed  the  fact,  but  avowed  his  belief  of  the  contrary. 

It  remains  to  consider,  what  would  be  the  legal  effect  of  such  a 
state  of  facts,  if  against  the  plaintiff  a  new  trial  should  be  granted,  in 
order  that  the  opinion  of  a  jury  upon  a  point  so  material  should  be  taken 
upon  its  being  expressly  left  to  them.  It  is  to  be  observed  that  the 
plaintiff's  admission  being  unknown  to  the  defendant  previously,  could 
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not  have  affected  or  influenced  his  preparation  for  the  trial,  and  that  if  he 
knew  McLeod  had  paid  the  money  he  must  have  expected  him  to  come 
prepared  to  prove  it,  and  could  only  with  safety  have  relied  upon  proof 
of  reimbursement  as  a  defence.  The  admission  of  the  plaintiff  as  given 
in  evidence,  afforded  in  the  first  instance  proof  only  of  a  prima  facie  case 
in  favour  of  McLeod  as  having  paid  the  money,  which  fact  was  true. 
The  defendant  was  not  estopped  from  proving  in  reply  that  he  had  been 
repaid ;  had  he  given  prima  facie  evidence  thereof,  and  the  plaintiff's  admis- 
sion of  disbelief  on  this  head,  and  had  these  been  urged  against  him  and 
the  defence  had  failed,  it  would  have  presented  a  very  different  case  ;  but 
the  defence  does  not  fail  on  any  such  ground ;  it  failed  because  the 
defendant  gave  no  evidence  at  all  in  support  of  it,  and  in  the  absence  of 
any  such  proof  the  defendant's  alleged  statement  to  Stocking  could  not 
influence  or  govern  the  result.  So,  in  the  trial  of  this  case,  if  competent 
to  the  plaintiff  to  prove  such  facts  aliunde,  it  was  not  done  or  attempted. 
If  it  was,  notwithstanding  the  plaintiff's  conduct,  incumbent  on  the 
defendant  to  have  set  up  the  defence  of  repayment  at  the  trial  of 
McLeod's  case,  I  do  not  think  that,  having  failed  there,  he  could  do  so 
in  this.  The  question  then  is,  whether  it  was  his  duty  to  have  done 
it  on  that  occasion,  or  whether  the  plaintiff's  conduct  relieved  him 
from  that  obligation.  Not  being  estopped  or  precluded  therefrom,  I 
apprehend  it  was  incumbent  upon  him  to  do  it,  as  bound  to  do  all  in  his 
power  to  save  the  plaintiff  harmless ;  especially  in  relation  to  this  part  of 
the  transactions,  because  it  was  evidently  the  very  gist  of  the  matter  and 
the  main  object  for  which  the  bond  was  given.  Still  the  defendant  did 
not  do  so  or  seriously  attempt  it,  nor  was  it  or  is  it  shewn  that  he  could 
have  made  no  better  defence  than  he  did,  had  due  means  and  diHgence 
been  used.  Now  it  may  be  asked  whether,  (supposing  that  the  defendant 
was  fully  prepared,  at  the  trial  of  McLeod's  case  against  the  plaintiff,  to 
rebut  any  prima  facie  case  he  might  be  able  to  establish,  as  having  paid 
the  money,  by  proving  that  he  had  been  repaid),  he,  the  defendant,  was 
in  law  excused  from  so  doing  by  reason  of  the  plaintiff's  conduct  as  it 
appeared  in  evidence  on  that  occasion.  If  he  was,  then  the  present 
defence  is  sustained ;  if  he  was  not,  then  it  fails.  Il  appears  to  me  that 
if  so  prepared  he  would  not  have  been  relieved  from  entering  upon  a 
defence  under  the  circumstances  if  he  was  bound  to  use  his  utmost 
endeavours  to  perform  the  condition  of  his  bond,  because  in  that  event 
he  would  clearly  fail  to  use  such  endeavours  ;  and  if  being  fully  prepared, 
he  ought  to  have  persevered  in  the  defence,  no  sufficient  reason  as 
against  the  plaintiff  is  shewn  to  excuse  his  not  being  prepared,  or  for  his 
omitting  to  establish  the  defence  if  prepared.  The  last  view  that  occurs 
to  me  is  this,  whether,  assuming  it  to  be  true  on  this  evidence  that 
McLeod  had  been  repaid,  and  the  judgment  therefore  wrong  in  itself  on 
the  merits,  it  can  be  predicated  of  it  that  it  is  so  wrong  by  reason  of  the 
plaintiff's  fraud  or  wrong  in  not  having  stated  the  whole  truth,  as  he  felt 
satisfied  it  was,  or  in  having  asserted  a  belief  contrary  to  what  he  felt 
satisfied  was  the  truth.  I  have  hesitated  long  upon  this  point,  because 
there  is  a  seeming  injustice  towards  the  defendant  in  his  suppressing  the 
one  or  asserting  the  other,  and  if  the  defendant  had  shewn  that  he  had 
not  within  his  power  the  means  of  proving  aliunde  that  no  tangible  proof 
existed  apart  from  the  plaintiff's  own  knowledge,  and  that  of  parties 
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incompetent  as  witnesses  in  this  suit  or  in  McLeod's ;  in  other  words,  that 
he  did  all  he  could  to  defend  the  plaintiff  according  to  the  means  and 
resources  within  his  reach  or  that  by  any  diligence  he  could  have  made 
available,  then  I  think  the  defence  would  be  complete.  But  this  was  not 
done.  As  to  the  fact  itself,  it  can  hardly  be  said  to  be  more  than  indif- 
ferent on  the  evidence  how  it  really  is;  and  it  would  seem  from  what 
the  plaintiff  swears,  and  what  occurred  at  the  trial  of  McLeod's  case,  that 
with  due  diligence  the  defendant  might  have  procured  proof  of  it  if  really 
true.  We  are  therefore  referred  back  to  this  consideration  :  has  the 
defendant  shewed  that  he  did  all  in  his  power  to  defend  the  case,  that  is 
to  save  the  plaintiff  harmless;  not  being  precluded  from  the  real  defence 
to  McLeod's  action  on  the  merits,  if  any,  and  not  having  supported  it,  it 
cannot  be  said  he  did.  The  defence  failed  by  reason  of  his  omission  to 
prove  the  defence,  if  in  point  of  fact  there  was  a  defence. 

Upon  the  whole  therefore,  it  appears  to  me,  1  st,  That  if  in  fact  McLeod's 
claim  was  well  founded,  and  there  was  no  other  defence  beyond  a  denial  of 
the  truth  and  the  chance  of  his  being  unable  to  prove  it,  that  it  was  the 
defendant's  duty  to  have  satisfied  him  without  any  suit ;  and,  that  failing 
to  do  so,  it  was  competent  to  the  plaintiff  to  pay  him  or  confess  judg- 
ment, or,  to  acknowledge  the  truth  without  prejudice  to  his  security 
under  the  indemnity  bond.  2ndly,  That  upon  the  evidence  the  jury 
were  well  warranted  in  finding  that  such  was  the  truth,  and  that  they 
ought  so  to  have  found,  and  that  so  far  their  verdict  is  right  and  consis- 
tent with,  and  not  against,  evidence.  3rdly,  Consequently,  that  the 
judgment  is  not  fraudulent  or  wrongful,  nor  the  plaintiff's  conduct  fraudu- 
lent or  wrong  on  this  head,  so  as  to  enable  the  defendant  to  excuse  the 
performance  of  the  condition  of  the  bond.  4thly,  That  as  to  the  fact  of 
reimbursement,  the  jury  on  the  evidence  might  have  found  either  way, 
and  that  a  verdict  finding  that  McLeod  had  not  been  repaid,  could  not 
be  said  to  be  against  evidence,  and  that  it  may  on  the  verdict  rendered  be 
so  intended  or  be  regarded  as  standing  indifferent.  5thly,  That  if  it 
were  found  that  McLeod  had  been  reimbursed,  still  it  would  not  follow 
that  the  plaintiff  was  guilty  of  fraud  or  wrong  as  imputed,  for  the  verdict 
exonerated  him  from  the  charge  of  fraud ;  and  such  verdict  cannot  on 
this  head  be  said  to  be  against  evidence,  inasmuch  as  it  depended  upon 
the  opinion  of  the  jury  touching  his  conduct  and  motives  under  the  evi- 
dence given  at  the  trial  of  McLeod's  suit,  compared  with  the  statements 
made  in  his  subsequent  affidavit,  which  is  equally  made  evidence  by  the 
defendant  for  their  consideration,  as  well  in  favour  of  as  against  the 
plaintiff.  6thly,  That  were  it  also  found  that  the  plaintiff  said  and  did 
as  the  witnesses  represented,  still  it  would  not  have  deprived  the  defen- 
dant of  his  defence  if  there  was  any,  or  if  any  was  intended  and  ready  to 
be  set  up.  7thly,  That  the  defendant  has  not  shewn  that  he  did  all  in 
his  power  to  perform  the  condition  of  his  bond,  but  it  appears  rather  that 
he  did  not ;  in  a  point,  too,  evidently  most  material,  and  contemplated 
when  the  bond  was  given  ;  and  therefore  that  its  forfeiture  is  not  saved. 
8thly,  That  on  the  whole  the  failure  of  the  defence  in  McLeod's  case, 
and  the  consequent  danger  to  the  plaintiff,  is  to  be  ascribed  to  the  defen- 
dant's default,  in  not  doing  what  (for  all  that  appears)  he  might  have  done 
to  defeat  the  action,  and  not  to  the  misconduct  of  the  plaintiff ;  wherefore 
he  is  entitled  to  recover.     My  opinion  is  founded  upon  this  short 


POWELL  V.  BOULTON. 


625 


ground,  that  under  his  bond  of  indemnity  it  was  incumbent  on  the  defen- 
dant to  do  all  in  his  power  to  fulfil  the  obligation,  and  that  he  has  failed 
to  shew  that  he  did  so ;  he  did  not  prove  that  McLeod  had  been  repaid, 
or  that  he,  the  defendant,  was  unprepared  to  prove  or  disabled  from  proving 
it,  by  reason  of  any  wrongful  act  on  the  part  of  the  plaintiff  sufficient  to 
excuse  the  omission. 

McLean,  J. — It  appeared  to  me,  at  the  trial  of  this  cause,  that  the 
verdict  in  McLeod  v.  Powell  having  been  obtained  upon  admissions  made 
by  Powell  subsequent  to  the  date  of  the  bond  of  indemnity,  must  be 
regarded  as  obtained  or  recovered  by  the  fraud,  covin,  voluntary  act  and 
wrong  of  the  defendant  in  that  suit,  and  by  his  own  means,  and  through 
his  own  default,  and  I  so  directed  the  jury.  The  jury,  notwithstanding 
this  direction  and  the  evidence  arising  from  the  affidavit  of  Powell,  which 
has  been  frequently  referred  to  in  the  argument,  rendered  a  verdict  in  this 
suit  for  the  plaintiff  for  26  OZ.  lOs.  Against  this  verdict  the  defendant 
now  moves,  and  for  a  new  trial — the  verdict  being  against  law,  evi- 
dence, and  the  judge's  charge,  and  perverse — without  costs.  On 
the  argument  of  the  rule  nisi,  Mr.  Blake  contended,  that  by  the 
terms  of  the  bond  the  defendant  is  bound  to  indemnify  the  plaintiff 
against  any  recovery,  no  matter  how  obtained,  by  McLeod,  against  Powell, 
for  the  money  referred  to  in  the  condition  ;  and  I  understood  him  to  urge 
the  case  of  Nash  et  al.  v.  Palmer,  5  M.  &  S.  374,  as  an  authority  for  this 
position.  In  that  case  judgment  by  default  had  been  suffered  by  the 
plaintiffs  in  an  action  of  ejectment,  brought  by  an  individual  against 
whom  the  defendant  had  bound  himself  to  indemnify  the  plaintiff,  and  the 
defendant  pleaded  that  fact  as  an  excuse,  and  alleged  that  if  the  plaintiffs 
were  by  reason  of  the  premises  damnified,  it  was  of  their  own  wrong. 
On  demurrer,  the  plea  was  held  bad,  on  the  ground  that  where  the  obli- 
gation is  to  indemnify  against  the  acts  of  a  particular  person  who  is 
specified  by  name,  it  is  good  against  the  obligor  whether  the  eviction  be 
by  lawful  title  or  not.  It  was  however  shewn,  that  at  the  time  the  bond 
was  given  to  indemnify,  proceedings  were  pending  brought  by  the  indi- 
vidual against  whom  the  indemnity  particularly  was,  and  the  court  con- 
sidered it  the  duty  of  the  obligor  to  examine  into  and  attend  to  these 
proceedings  instead  of  depending  on  the  obligees  to  defend  themselves 
against  them.  Now  in  this  case  the  defendant  is  bound  to  save  the 
plaintiff  harmless  from  all  demands  or  suits  either  in  law  or  equity 
regarding  a  certain  sum  of  money,  and  to  discharge  all  damages,  costs  and 
charges,  recovered  or  awarded  in  law  or  equity  regarding  the  said  sum, 
without  damage  or  prejudice  to  the  plaintiff.  It  is  obvious  from  that  part 
of  the  condition  which  relates  to  the  defendant  finding  good  and  sufficient 
bail  in  any  suit  brought  on  account  of  the  said  money  by  or  on  behalf  of 
Alexander  McLeod,  that  he  was  the  party  against  whom  the  defendant 
undertook  to  save  the  plaintiff  harmless  ;  and  the  question  is,  whether  he 
is  not  now  bound  to  save  the  plaintiff  harmless  from  the  judgment  which 
has  actually  been  recovered  against  him  by  Alexander  McLeod.  Had 
Powell  allowed  judgment  by  default  to  be  obtained  against  him,  remaining 
merely  passive,  and  affording  no  assistance  to  McLeod  to  enable  him  to 
recover,  then  the  case  of  Nash  et  al.  v.  Palmer  would  seem  to  establish 
that  the  defendant  would  be  liable  for  the  amount  recovered ;  but  then 
IVJcLeod  must  have  proved  his  demand,  or  he  could  only  have  obtained 
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nominal  damages.  He  has  however  not  left  it  to  McLeod  to  prove  his 
case  by  any  evidence  existing  before  the  bond  of  Indemnity  was  given, 
but  has  made  such  admissions  as  enabled  him  to  obtain  a  verdict,  when, 
for  aught  that  appears,  without  such  admissions  such  verdict  could  not 
have  been  obtained.  It  can  scarcely  be  contended  that  the  defendant 
would  be  bound  to  indemnify  against  a  judgment  obtained  by  fraud  and 
collusion  between  McLeod  and  Powell ;  and  if  not,  the  bond  is  not  so 
extensive  in  its  obligation  as  to  require  the  defendant  to  indemnify  against 
every  recovery  by  McLeod  against  the  plaintiff ;  if  this  were  the  case, 
the  plea  of  the  defendant  must  be  bad,  and  the  plaintiff  might  have 
demurred  instead  of  taking  issue  on  the  fact  alleged  by  the  defendant,  that 
the  judgment  was  obtained  against  the  plaintiff  by  his  own  fraud,  covin, 
voluntary  act  and  wrong,  and  by  his  own  means  and  default.  If  it  be 
absolutely  necessary  under  this  issue  for  the  defendant  to  prove  actual 
fraud  and  covin  on  the  part  of  the  plaintiff,  in  enabling  McLeod  to 
recover  a  verdict  against  him,  then  all  that  part  of  the  issue  which 
relates  to  the  alleged  recovery  of  the  judgment  by  the  voluntary  act  and 
wrong  of  the  plaintiff,  and  by  his  own  means  and  through  his  own  default^ 
must  be  mere  surplusage,  though  the  parties  have  put  themselves  upon 
the  country  upon  that  as  well  as  the  rest  of  the  issue  ;  and  it  would  have 
been  sufficient  for  the  plaintiff  to  have  replied  that  the  judgment  was  not 
recovered  by  McLeod  by  the  fraud  and  covin  of  the  defendant  in  that 
action,  taking  no  notice  of  the  other  portion  of  the  replication.  He  has 
however  left  it  to  the  country  to  say  not  merely  whether  it  was  obtained 
by  fraud  and  covin,  but  whether  it  was  recovered  by  the  voluntary  act  and 
wrong  of  the  present  plaintiff,  or  by  his  own  means  and  through  his  own 
default ;  and  I  apprehend  that  if  the  defendant  was  able  to  shew  that  the 
recovery  came  within  the  last  branch  of  the  replication,  that  is,  that  it 
was  by  Powell's  own  means  and  through  his  own  default,  the  verdict 
should  have  been  in  his  favour.  Now  it  may  be  quite  true  that  proof  of 
payment  of  the  money  by  Mr.  James  Boulton  to  McLeod  would  have 
put  an  end  to  the  suit  between  McLeod  and  Powell,  against  which  the 
indemnity  was  taken,  and  that,  it  is  alleged,  might  have  been  given  by 
Mr.  James  Boulton  himself,  as  a  witness,  or  by  proving  the  receipt  to 
which  Powell  refers  in  his  affidavit.  It  seems  to  be  taken  for  granted  that 
Mr.  James  Boulton  was  admissible  as  a  witness,  but  if  he  stood  in  the 
position  of  the  responsible  defendant,  and  was  bound  to  pay  any  verdict 
which  might  be  recovered,  he  would  necessarily  be  incompetent,  on  the 
score  of  interest ;  and  though  he  would  not  be  responsible  to  Powell,  his 
interest  in  the  matter,  as  it  appears  to  me,  was  not  so  remote  as  not  to 
affect  his  competency.  It  is  true  he  might  have  been  released  by  the 
present  defendant,  to  whom  alone  he  could  be  held  responsible,  but  he 
might  not  choose  to  release  him  and  run  the  risk  of  a  verdict  of  a  jury  in 
the  face  of  admissions  made  by  the  defendant  on  record  during  the  sitting 
of  the  court.  If  Mr.  James  Boulton  had  been  considered  competent  on 
the  score  of  interest,  and  the  defendant  not  unwilling  to  release  him,  there 
was  no  reason  why  he  should  not  have  been  called,  as  he  had  on  a  former 
occasion,  sworn  to  the  payment  of  the  200Z.  to  McLeod.  But  the 
defendant  might  say,  as  he  has  done,  to  Mr.  Powell,  "  Very  well,  sir,  you 
"  do  not  choose  to  leave  your  defence  in  my  hands,  though  I  am  bound 
"  to  indemnify  you,  and  if  you  think  proper  to  assist  the  plaintiff  in  his 
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suit  against  you,  by  making  admissions  without  which  he  could  not  suc- 
"  ceed,  you  may  have  the  verdict  against  you  as  you  desire,  but  you  must 
"  not  look  to  me  on  my  bond  to  indemnify  you  against  a  verdict  obtained 
"  by  your  own  means."    As  to  the  receipt,  it  does  not  appear  when  the 
present  defendant  became  aware  of  its  existence.    Powell  swears  he  saw 
it  after  the  trial  of  his  suit  with  James  Boulton,  and  that  he  was  induced 
in  consequence  to  settle  that  suit,  being  satisfied  by  it  that  the  money 
had  been  received  by  McLeod  from  James  Boulton  as  alleged  by  the 
latter,  and  considering  it  unjust  again  to  enforce  the  payment  of  the  same 
money  ;  but  there  is  nothing  to  shew  that  the  existence  of  such  a  receipt 
Was  known  to  the  defendant  till  within  a  day  or  two  of  the  trial,  when  the 
notice  to  produce  it  was  given,  and  when  it  might  have  been  impossible  to 
produce  evidence  of  its  contents,  even  if  the  evidence  of  Long,  in  whose 
possession  it  was  seen,  could  have  been  relied  on  by  the  defendant.  The 
defendant  might  not  choose  to  attempt  to  prove  payment  by  imperfect 
evidence  of  a  receipt,  and  thus  enable  the  present  plaintiff  to  allege  that 
the  verdict  was  obtained  against  him  in  the  face  of  evidence  called  to 
prove  a  payment.    The  attempt  and  the  failure  to  prove  such  payment, 
would  have  placed  the  plaintiff  in  a  better  position  in  reference  to  this 
action  ;  the  offer  of  such  proof  would  have  been  equivalent  to  a  declaration 
on  the  part  of  the  defendant,  that  by  his  bond  he  was  under  an  obligation 
to  indemnify  the  plaintiff  against  his  own  admissions.    Had  McLeod  esta- 
blished the  fact  of  payment  to  Mr.  Jas.  Boulton,  which  he  could  easily  have 
done,  as  it  was  never  denied  that  Mr.  James  Boulton  had  received  200Z. 
through  Mr.  Buller  s  check  on  the  Bank  of  Upper  Canada,  to  meet  certain 
executions  in  McLeod's  hands  as  deputy  sheriff,  and  had  also  proved  that 
relying  on  that  money  he  had  paid  off  these  executions  from  his  own  means, 
and  had  accounted  or  paid  over  to  Powell  any  balance  beyond  the  amount  of 
the  executions;  then  he  would  have  established  such  a  case  for  the  recovery 
back  from  Powell  of  the  money  advanced  for  him,  as  would  have  made  it 
absolutely  necessary  to  prove  the  payment  of  the  money  to  him ;  and  if 
the  defendant  did  not  establish  that  fact,  he  would  be  fairly  answerable 
on  his  bond  to  the  plaintiff.    The  payment  of  the  executions  might  have 
'been  proved  by  the  parties  who  received  the  money,  or  their  attornies ; 
but  at  present  there  is  nothing  to  establish  that  fact,  as  it  appears  to  me, 
except  the  testimony  of  McLeod  given  in  the  case  of  Powell  v.  James 
Boulton,  and  the  admission  of  the  present  plaintiff  that  the  executions 
have  been  settled ;  or  rather,  that  he  has  not  been  further  molested  by 
them.    The  fair  inference  from  all  that  has  occurred  may  be,  that  the 
executions  have  been  paid  by  McLeod — but  the  fact  may  nevertheless  be 
that  the  executions  are  still  unpaid  \  and  if  so,  the  plaintiffs  might  still  en- 
force their  executions,  or  proceed  to  recover  the  amount  due  them  against 
Powell.    But  independent  of  all  these  considerations,  I  think  from  the 
evidence  adduced  on  the  trial,  that  fraud  and  covin  are  sufl&ciently 
established,  as  well  as  the  fact  that  the  verdict  against  the  plaintiff  in 
favour  of  McLeod,  was  recovered  by  his  own  voluntary  act  and  wrong,  and 
by  his  own  means  and  default.  In  the  affidavit  sworn  on  the  8th  November, 
1842,  for  the  purpose  of  supporting  the  application  for  a  new  trial  in  the 
suit  of  McLeod  v.  Powell,  the  present  plaintiff  swears  that  he  felt  satisfied 
at  the  time  of  the  admissions  made  in  the  presence  of  Gardner  and  Young, 
and  that  he  then  felt  satisfied  that  McLeod  had  received  the  money  in  dis- 
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pute,  in  consequence  of  having  seen  the  receipt  referred  to  in  the  possession 
of  Henry  Long,  and  that  it  was  in  consequence  of  seeing  such  receipt  that 
he  had  settled  the  original  suit,  conceiving  it  to  be  grossly  unjust,  to 
enforce  the  verdict  rendered  in  his  favour,  when  it  was  evident  to  him 
he  had  been  deceived  and  misled  by  McLeod.  Now  if  the  plaintiff  was 
at  the  time  of  his  admissions  satisfied,  as  he  swears  he  was,  that  McLeod 
had  received  the  money,  and  that  he  had  been  misled  and  deceived  by 
him,  how  did  it  happen  that  while  the  suit  was  pending  against  himself 
for  the  same  money,  and  just  immediately  before  the  trial  of  a  suit  to 
enforce  an  unjust  demand,  he  is  found  on  cordial  terms  with  McLeod, 
eating  and  drinking  in  an  oyster-house,  and  paying  the  expenses  ;  and 
not  only  making  admissions  of  the  receipt  of  the  money,  but  expressing 
his  conviction  that  it  had  not  been  paid,  and  his  wish  that  McLeod  might 
obtain  a  verdict.  He  swears  that  at  the  time  he  felt  satisfied  that  the 
money  had  been  paid,  and  yet  he  wished  McLeod  to  succeed  in  the  suit, 
because  he  was  indemnified  by  the  defendant,  if  the  testimony  of 
Mr.  Gardner  be  correct ;  and  as  he  was  perfectly  disinterested  in  the 
matter,  there  is  no  reason  to  doubt  it.  This  fact  is  decisive  in  my  mind 
of  collusion  between  the  present  plaintiff  and  McLeod,  to  enable  the 
latter  to  recover,  and  that  the  admissions  were  elicited  on  the  one  hand 
and  made  on  the  other  for  that  express  purpose  ;  this  then  is  the  fraud 
and  covin  of  the  plaintiff,  and  his  voluntary  act  and  wrong,  and  a  verdict 
so  recovered  must  be  by  his  own  means  and  default.  Had  the  plaintiff 
called  other  witnesses  on  the  trial  of  this  cause  to  prove  McLeod's  right 
to  recover,  independently  of  any  admissions  of  Powell  from  which  the 
jury  might  be  satisfied  of  such  right,  and  the  inference  might  be  drawn 
that  the  evidence  which  was  given  was  such  as  happened  to  be  most  con- 
venient and  direct,  and  not  the  only  evidence  on  which  McLeod's  claim 
rested,  I  think  I  should  have  received  it  for  the  purpose  of  shewing  that 
the  damage  arising  to  the  plaintiff  from  McLeod's  verdict  did  not  arise 
necessarily  from  his  own  act,  and  by  his  own  means,  but  that  it  would 
have  arisen  at  all  events,  even  if  his  admissions  had  not  been  made. 
However,  as  no  such  evidence  was  tendered,  and  as  the  plaintiff  declined 
calling  witnesses  to  prove  under  what  circumstances  and  upon  what 
understanding  the  bond  was  given,  and  as  the  issue  appears  to  me  to  be 
established  in  favour  of  the  defendant  by  the  evidence,  I  think  the  verdict 
should  be  set  aside  and  a  new  trial  granted ;  and  as  the  verdict  was  ren- 
dered for  plaintiff  against  my  direction,  which  I  still  think  was  right,  the 
new  trial  should  be  granted  without  costs. 

Hagerman,  J. — Concurring  in  the  judgment  of  his  lordship  the  Chief 
Justice,  which  is  so  clear  and  explicit  on  every  point  on  this  case,  as  well 
as  in  that  of  Mr.  Justice  Macaulay,  I  shall  confine  myself  to  a  very  few 
observations  on  the  subject.  Prior  to  the  date  of  the  bond  on  which 
this  action  is  brought,  a  suit  had  been  instituted  by  Alexander  McLeod, 
at  one  time  deputy  sheriff  of  the  District  of  Niagara,  against  the  present 
plaintiff,  Edward  Powell  ^  for  money,  it  is  not  denied,  had  been  paid  by 
McLeod  for  Powell,  but  which,  it  is  alleged,  had  been  repaid  to  McLeod 
by  Mr.  James  Boulton,  and  which  latter  fact,  so  far  as  we  are  informed, 
was  the  only  point  in  dispute.  While  this  action  was  pending,  the  present 
defendant  voluntarily  and  without  any  solicitation  on  the  part  of  Powell, 
and,  indeed,  without  having  conversed  or  even  seen  him  on  the  subject, 
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as  admitted  by  himself  iia  argument,  executed  and  sent  him  the  bond 
upon  which  he  is  now  sued.  The  condition  of  this  bond  is  set  forth  in 
the  pleadings,  and  is  in  substance  to  this  effect,  "that  the  defendant 
"  should  save  Powell,  the  plaintiff,  harmless  from  all  demands  or  suits, 
"  either  at  law  or  equity,  regarding  a  certain  sum  of  money  stated  to 
"  have  been  advanced  by  one  George  W.  Buller  to  Powell,  through  the 
"  agency  of  one  James  Boulton,  and  which  sum  of  money  is  also  claimed 
"  to  have  been  paid  to  Powell  on  account  of  McLeod,  and  to  be  then 
"  due  and  owing  to  McLeod."  Subsequently  to  the  giving  of  this  bond, 
McLeod  obtained  a  verdict  and  judgment  against  Powell  for  the  demand 
referred  to  in  it^  and  the  latter  has  brought  his  action  for  the  indemnity, 
according  to  the  terms  of  the  condition.  To  this  action  the  defendant 
has  pleaded  that  the  judgment  recovered  by  McLeod  against  Powell 
was  recovered  by  the  fraud,  covin,  voluntary  act  and  wrong  of  the  latter 
(the  plaintiff),  and  by  his  own  means  and  through  his  own  defaults;  and 
upon  this  plea  issue  was  joined,  and  at  the  trial  a  verdict  was  rendered 
for  the  plaintiff.  The  only  evidence  adduced  by  the  defendant  in  sup- 
port of  his  plea,  was  that  Powell,  after  the  bond  of  indemnity  had  been 
delivered  to  him,  and  before  the  trial  of  McLeod's  action  against  him, 
had  admitted  in  the  presence  of  Gardner  and  Young,  two  persons  who 
were  called  as  witnesses  on  that  trial,  that  McLeod  had  paid  him  £200 ; 
that  although  he  understood  Mr.  J.  Boulton  had  said  that  he  had  repaid 
it  to  Mr.  McLeod,  he  never  had  done  so ;  that  he  wished  McLeod  might 
win  the  suit ;  and  that  he  was  indemnified  by  Mr.  H.  J.  Boulton,  the 
present  defendant.  There  is  no  evidence  that  Powell  had  ever  stated  to 
the  defendant  that  McLeod  was  not  entitled  to  recover  the  amount  he 
claimed,  and  from  facts  adverted  to  by  the  Chief  Justice  in  his  judg- 
ment, it  is  certain  that  McLeod  had  advanced  money  for  the  benefit  of 
Powell,  and  that  unless  it  had  been  repaid  him  by  Mr.  James  Boulton 
as  was  alleged,  he  had  a  clear  legal  and  equitable  right  to  demand  it 
from  the  present  plaintiff.  Upon  this  short  statement  of  the  case  then, 
and  in  the  absence  of  all  proof  or  reason  for  believing  that  what  Powell 
stated  to  Young  and  Gardiner  was  untrue;  but  on  the  contrary,  with  the 
strictest  reasons  for  believing  that  it  was  according  to  the  truth,  can  it 
be  said  that  McLeod  obtained  his  verdict  by  any  wrongful  act  of  Powell? 
Is  it  fraudulent  oy  wrong  in  a  man  to  confess  the  truth  of  any  transaction? 
On  the  contrary,  is  it  not  fraudulent  to  seek  to  evade  a  just  responsibi- 
lity or  the  payment  of  a  just  demand,  by  denying  or  withholding  the  truth? 
There  can  be  but  one  answer  to  such  a  proposition ;  and  in  this  view  of 
the  question  we  are  called  upon  to  look  with  attention  at  the  issue 
presented  by  the  pleadings.  That  issue  is  substantially  whether  McLeod 
recovered  against  Powell  by  the  wrongful  act  of  the  latter.  Now,  as 
speaking  the  truth  cannot  be  deemed  fraudulent,  it  appears  to  me  that  the 
plaintiff  should  have  adduced  some  evidence  that  the  admissions  made  by 
Powell,  and  upon  which  McLeod  obtained  his  verdict,  were  untrue,  or 
that  Powell  wrongfully  committed  some  act  which  prevented  the  defen- 
dant from  giving  the  truth  in  evidence  on  his  defence;  or  he  should  have 
so  shaped  his  pleadings,  as  to  have  admitted  evidence  that  he  indemnified 
Powell  upon  his  assurance  that  he  was  not  indebted  to  McLeod,  and 
that  his  claim  was  groundless  and  dishonest.  In  the  absence  of  any  such 
testimony,  and  having  no  reason  whatever  to  believe  that  McLeod's 
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recovery  was  not  consistent  with  justice,  but  with  many  reasons  for 
believing  the  contrary,  I  think  we  ought  not  to  disturb  the  verdict  ren- 
dered by  the  jury,  and  that  the  rule  for  the  new  trial  ought  to  be  dis- 
charged. The  case  of  Nash  v.  Palmer,  5  Maule  &  Selwyn,  374,  is  a 
clear  authority  to  show  that  although  Powell  may  have  acted  imprudently 
or  even  contrary  to  a  promise  made  by  him  to  the  defendant,  still  he 
would  be  entitled  to  judgment,  unless  the  act  was  fraudulently  com- 
mitted, or  the  effect  of  his  conduct  was  such  as  to  prevent  the  defendant 
from  giving  a  legal  defence  in  evidence ;  and  further,  that  if  there  was 
in  truth  any  legal  defence  to  McLeod's  recovery  against  Powell,  according 
to  Mr.  Justice  Bailey's  judgment,  it  should  have  been  set  forth  in  the 
pleadings(a). 

McLean,  J.  dissenting. 

  Rule  discharged. 

Servos  v.  Tobin  et  al. 

Where  a  debtor  in  embarrassed  circumstances  executed  a  cognovit  in  favour  of 
one  of  his  creditors,  without  that  creditor's  knowledge,  and  the  debtor's  house- 
hold furniture  was  sold  upon  that  execution,  and  the  creditor  became  the 
purchaser,  and  immediately  leased  the  furniture  to  the  debtor,  at  a  rental 
amounting  to  only  the  interest  of  the  money  for  which  the  furniture  had  been 
purchased,  giving  the  debtor  power  to  retain  it  as  long  as  he  pleased,  and  not 
making  any  provision  for  deterioration,  &c.,  in  it,  and  the  same  furniture  was 
seized  in  execution  at  the  suit  of  another  creditor,  and  on  the  claim  of  the  first 
creditor  an  issue  was  directed  under  the  Interpleader  Act,  which  was  found 
in  favour  of  the  second  execution  creditor,  on  the  ground  that  the  sale  in 
execution  had  been  collusive,  the  court  refused  to  grant  a  rule  nisi  for  a  new 
trial  on  affidavits. 

This  was  an  action  brought  to  try  the  right  of  property  in  certain 
goods,  sold  by  the  sheriff  of  the  District  of  Niagara,  upon  an  execution  at 
the  suit  of  this  plaintiff  Servos,  against  the  goods  of  J.  Lockhart.  The 
defendants  had  taken  out  execution  subsequently  against  the  goods  of 
Mr.  Lockhart ;  and  finding  the  same  goods,  or  the  greater  part  of  them, 
still  in  his  possession,  they  directed  the  sheriff  to  sell  them,  though  they 
were  claimed  by  the  plaintiff  Servos  as  his,  on  the  ground  that  he  had 
become  the  purchaser  of  them  when  they  were  sold  upon  his  own  execu- 
tion, and  that  Lockhart's  possession  of  them  was  with  his  permission,  and 
upon  a  contract  of  demise,  paying  a  certain  compensation  for  the  use  of 
them.  The  question  of  fact  upon  the  trial  was,  whether  the  transaction, 
by  means  of  which  the  plaintiff  pretended  to  have  acquired  the  title  of 
these  goods,  was  a  bona  fide  transaction,  intended  to  change  the  property,, 
or  whether  the  evidence  did  not  shew  it  to  be  a  merely  colourable  trans- 
action, and  a  contrivance  by  the  collusion  of  this  plaintiff  with  Mr, 
Lockhart  to  cover  the  goods  by  means  of  a  pretended  sale  in  execution, 
so  that  Lockhart  might  continue  to  enjoy  the  use  of  them  as  before,  and 
hold  them  against  the  subsequent  executions  of  other  creditors.  The  case 
was  fully  defended  at  the  trial ;  there  was  no  allegation  of  surprise,  or 
absence  of  witnesses,  nor  any  attempt  made  to  postpone  the  trial.  Upon 
a  view  of  the  whole  case,  the  jury  gave  a  verdict  for  the  defendant, 
thereby  finding  that  the  transaction  on  which  the  plaintiff  founded  his 
title  was  colourable,  and  not  bona  fide,  and  that  the  goods,  therefore. 
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remained  liable  in  Lockhart's  hands  to  the  satisfaction  of  other  executions. 
This  verdict  was  in  accordance  with  the  view  of  the  case  taken  by  the 
Chief  Justice  at  the  trial,  though  the  question  of  fact,  in  regard  to  the 
nature  of  the  transaction,  was  expressly  left  open  to  the  jury,  as  one 
which  it  was  peculiarly  their  province  to  determine,  upon  their  own  con- 
viction of  the  truth  of  the  case.  The  facts  of  the  case  are  fully  stated 
in  the  judgment  of  the  court,  on  refusing  the  rule  nisi  for  a  new  trial. 

Crooks  moved  for  a  rule  to  shew  cause  why  a  new  trial  should  not  be 
Lad  upon  the  affidavits  of  several  parties,  stating  facts,  which  he  con- 
tended, tended  strongly  to  prove  the  bona  fides  of  the  plaintiff's  conduct 
in  the  transaction. 

Robinson,  C.  J.— I  thought  the  verdict  was  a  just  one,  and  clearly 
right  upon  the  evidence ;  and  that  to  have  upheld  such  a  proceeding  as 
the  plaintiff  rested  upon  for  the  foundation  of  his  title,  and  such  as  it 
appeared  to  be  upon  the  evidence  before  the  court,  would  have  been 
wrong  in  itself,  and  injurious  in  its  effects  to  the  community.  I  saw  no 
reason  to  doubt  that  there  had  been  really  a  debt  due  from  Lockhart  to 
this  plaintiff,  and  probably  to  the  full  amount  that  the  execution  was 
indorsed  for.  The  defendants  in  this  action  may  have  thought  otherwise 
upon  that  point,  and  suspected  the  fairness  of  the  proceeding  even  in  that 
respect ;  but  I  did  not  receive  that  impression  at  the  trial,  nor  convey  any 
such  to  the  jury.  What  the  evidence  did,  however,  tend  very  strongly 
to  establish  was  this:  Mr.  Lockhart  had  become  deeply  involved;  he 
owed  these  defendants  a  very  large  debt ;  and  there  were  other  creditors, 
some  of  them  having  claims,  as  it  appeared  at  the  trial,  to  the  extent  of 
many  thousands  of  pounds.  He  admitted  himself  to  be  indebted  to  this 
plaintiff.  Servos,  in  something  more  than  600Z.,  and  I  dare  say  that  he 
was ;  but  at  a  time  when  it  cannot  be  doubted  that  he  must  have  known 
his  affairs  to  be  in  a  hopeless  state,  he  transferred  to  Servos  promissory 
notes  which  he  held  against  a  mercantile  firm  to  the  amount  of  about 
400Z.,  leaving  still  more  than  200Z.  due  to  him.  This  was  placing  Mr. 
Servos,  I  imagine,  in  a  vastly  better  situation  than  Lockhart's  other 
creditors,  and  might  therefore  naturally  dispose  Servos  to  come  into  any 
arrangement  as  regarded  the  balance  of  his  debt,  that  might  serve  the 
purpose  of  Mr.  Lockhart  rather  than  his  own ;  for  if  he  lost  the  whole  of 
the  remaining  balance,  he  would  still  be  better  off  than  any  of  the  other 
creditors.  Then  it  was  proved  by  the  evidence  of  Mr.  Hall,  an  attorney 
of  this  court,  who  was  the  principal  agent  in  the  transaction  impeached 
by  the  defendant,  that  he  had  been  the  professional  gentleman  generally 
employed  by  Mr.  Lockhart  while  he  was  in  business ;  and,  that  being 
desirous  of  serving  him  by  taking  such  measures  as  would  enable  his 
family  to  continue  in  the  possession  of  these  goods  without  being  dis- 
turbed by  other  creditors,  he  had,  upon  concert  with  Lockhart,  and  not 
by  any  instructions  from  Servos,  nor  with  his  knowledge  at  the  time,  (but 
presuming  that  he  would  assent,)  taken  a  cognovit  from  Lockhart  in 
favour  of  Servos,  for  the  balance  stated  to  be  due  to  the  latter ;  upon 
which,  judgment  was  immediately  entered,  and  execution  taken  out  and 
put  into  the  sheriff 's  hands,  and  the  goods  sold  upon  it  at  the  end  of 
eight  days,  the  earliest  possible  moment  that  the  sale  could  take  place. 
He  stated  that  when  he  was  doing  this,  he  was  aware  that  these  defen- 
dants, who  are  merchants  resident  in  Lower  Canada,  had  just  before 
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recovered  a  verdict  for  a  large  amount  against  Lockhart,  and  that  ho 
"Was  determined  to  complete  this  arrangement,  if  he  could,  before  they 
could  obtain  execution.    It  was  then  proved  that  the  sale  under  fi.  fa. 
took  place  in  the  dwelling-house  and  on  the  premises  of  Mr.  Lockhart ; 
that  everything  was  disposed  of,  including  all  his  household  furniture — 
stated  to  be  very  complete  and  of  great  value — his  horses,  wood  in  the 
yard,  hay  in  the  stable,  whatever  was  loose  and  could  be  moved  belonging 
to  the  garden  or  yard,  and  even  the  provisions  and  wine  on  hand  for  the 
family's  use  and  in  the  course  of  being  consumed.    Nothing  had  been 
removed  from  the  premises,  nor  was  even  the  furniture  disturbed  from  its 
position  in  the  rooms  ^  but  while  all  the  family  were  occupying  the  apart- 
ments as  usual,  some  nine  or  ten  persons  assembled  in  the  dwelling-house, 
and,  as  one  witness  swore,  with  the  hall-door  locked  or  fastened,  and 
nothing  to  be  seen  from  the  outside  that  indicated  a  public  sale  going  on, 
a  person  among  them  acting,  as  he  said,  on  behalf  of  Servos,  bid  off  every- 
thing with  the  exception  of  about  9/.  worth  of  things  bought  by  others. 
The  things  sold  in  all  for  about  2  34/.,  the  fi.  fa.  being  indorsed  to  levy 
263Z.  195.  8d.    On  the  day  after  the  sale  a  formal  delivery  was  made  of 
the  goods  thus  sold  to  a  third  party  on  behalf  of  Servos,  the  same  person 
who  had  bought  in  the  things  at  the  sale,  a  ceremony  not  usually  gone 
through  on  such  occasions.    The  cognovit  had  been  taken  late  in  October, 
and  upon  it  judgment  was  entered  and  a  fi.  fa.  issued  and  delivered  to 
the  sheriff  on  the  same  day ;  the  sale  took  place  on  the  9th  November ; 
the  delivery  over  in  point  of  form  was  made  on  the  10th,  and  on  the  16th 
November  a  written  instrument  was  obtained  from  Mr.  Servos,  by  which 
he  demised  and  leased  all  the  goods  of  every  kind,  which  had  thus  been 
bought  in  his  name  at  the  sheriff's  sale,  to  Mr.  Lockhart,  for  a  year,  and 
bound  himself  to  renew  such  lease  from  year  to  year,  so  long  as  Mr. 
Lockhart  pleased.    Mr.  Lockhart  was  to  pay  him  as  rent  for  the  use  of 
these  things,  the  exact  legal  interest  of  the  sum  which  they  had  been 
knocked  down  for  to  Servos  at  the  sale  ;  and  he  was  to  be  at  liberty  to  take 
and  consume,  or  to  dispose  at  his  pleasure  of  any  of  the  articles  thus 
leased  to  him,  charging  himself  with  the  price  bid  for  such  articles  at  the 
sale.    In  fact  he  had  since  the  sale  sold  and  used  several  of  the  things, 
under  the  terms  of  this  permission.    The  furniture  was  of  a  costly  des- 
cription, including  the  usual  articles  of  a  well-furnished  house,  and  it 
seemed  a  strange  arrangement  by  which  the  purchaser  allowed  them  all 
to  remain  in  the  constant  use  of  the  former  owner,  becoming,  as  of  course 
they  would  by  their  daily  wear,  much  diminished  in  value,  receiving  as 
compensation  the  exact  interest  on  what  he  had  bid  for  them  at  the 
sheriff's  sale ;  and  that  this  was  to  continue  as  long  as  the  debtor  chose, 
and  might  therefore  continue  until  everything  was  worn  out.    This  is  a 
short  outline  of  the  case ;  there  were  various  attendant  circumstances 
shewn,  either  as  tending  to  throw  suspicion  on  this  transaction,  or  to 
remove  it,  which  were  all  noted  down  in  the  evidence,  and  can  be  referred 
to,  but  which  it  would  be  tedious  to  recapitulate.    They  were  given  to 
the  jury  with  such  remarks  as  they  seemed  to  call  for,  and  the  jury  were 
told  that,  supposing  Mr.  Servos  to  be  the  execution  creditor,  entitled  to 
priority,  and  proceeding  to  enforce  payment  of  a  debt  really  due,  which  I 
saw  no  good  reason  to  question,  it  was  undoubtedly  competent  to  him  to 
become  the  purchaser  at  a  fair  open  sale  of  the  goods,  conducted  as  ia 
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wsual  in  such  cases ;  and  if  being  a  relative  or  friend  of  the  debtor,  or  for 
an)"-  cause,  he  chose  so  far  to  favour  him  as  to  allow  the  goods  to  continue 
in  his  possession  and  to  be  used  by  him,  either  for  a  compensation  or 
purely  as  an  act  of  kindness,  that  there  was  no  objection  in  law  to  his 
doing  so ;  that  the  goods  remaining  in  the  debtor's  hands  under  such 
circumstances  would  not  be  subject  to  seizure  on  a  subsequent  execution, 
because  they  would  be  Servos'  goods,  not  Lockhart's;  that  nobody 
could  be  injured  by  such  an  arrangement,  and  that  similar  transactions 
had  been  upheld  in  other  cases  («).    But  I  told  the  jury  also,  that 
what  was  complained  of  here  was  that  this  was  believed  to  be  a  mere 
contrivance,  not  with  the  intention  that  Servos  should  really  be  paid  his 
debt  by  means  of  it,  or  become  really  the  owner  of  the  goods,  but  that 
the  cognovit  which  had  in  so  unusual  a  manner  been  taken  out  and  acted 
upon  in  his  name,  but  without  his  previous  authority  (for  so  it  appeared)^ 
should  be  made  use  of  to  serve  the  debtor's  purposes  and  not  the  credi- 
tors', and  to  put  a  large  amount  of  valuable  furniture  and  all  the  goods  he 
possessed  out  of  the  reach  of  other  creditors  by  means  of  a  pretended  sale, 
which  was  not  to  be  so  conducted  as  to  render  it  likely  that  the  goods  might 
get  into  the  hand  of  strangers,  who  should  pay  the  value  for  them ;  in 
which  case  a  surplus  might  have  been  produced  for  the  other  creditors,  or 
a  portion  of  them  only  need  have  been  sold  to  cover  the  execution.    It  was 
proved  that  Mr.  Servos  assented  to  what  had  been  done  when  it  was 
communicated  to  him.    I  instructed  the  jury  that  they  should  find  for 
the  plaintiff,  or  for  the  defendant,  according  as  they  did  or  did  not  think 
that  the  sale  on  Servos'  execution  was  a  bona  fide  transaction  at  the  suit 
of  a  creditor  proceeding  to  enforce  payment  of  his  debt,  in  good  faith,  not 
with  any  fraudulent  view,  or  upon  any  secret  understanding  or  contrivance 
entered  into  for  the  purpose  of  defeating  or  delaying  other  creditors.  I 
remarked  that  such  transactions  between  a  debtor  and  one  of  his  cre- 
ditors should  be  looked  on  with  much  jealousy,  especially  when  it  was 
avowed  that  the  object  earnestly  sought  was  to  defeat  a  creditor  whose 
execution  was  known  to  be  impending;  and,  for  my  own  part,  I  confess, 
the  very  writing  alone  demising  all  the  goods  gave  me  such  an  impression 
against  the  fairness  of  the  plaintiff's  case  as  I  should  have  found  it  diffi- 
cult to  get  over,  if  I  had  been  one  of  the  jury.    But  there  were  other 
things  that  ought  to  have  weighed  much  with  the  jury;  and  I  dare  say 
they  did.    Of  the  very  few  persons  that  repaired  to  Mr.  Lockhart's  house 
and  were  present  at  the  sale,  some  were  personally  requested  by  the 
sheriff  to  go  there,  and  he  explained  his  reason  to  be  that  he  was  aware 
that  there  was  an  impression  abroad  that  it  was  to  be  a  mere  collusive 
sale,  and  therefore  he  wished  to  have  some  persons  unconnected  with  the 
matter  there.    Now,  if  the  sheriff  were  conscious  that  anything  had  been 
done  or  omitted,  which  could  give  rise  to  the  impression  he  spoke  of,  the 
best  and  most  natural  way  for  dissipating  the  suspicion  would  have  been 
not  to  have  held  the  sale  at  the  earliest  possible  moment,  which  is  hardly 
ever  done,  but  to  have  taken  care  that  those  creditors  who  had  an  interest 
in  the  value  of  these  goods,  after  Servos  should  be  satisfied,  should  not 
have  had  it  in  their  power  to  say  that  all  was  not  as  openly  transacted 
on  this  occasion  as  on  others,  and  that  they  had  not  every  opportunity  of 


(a)  Leonard  v.  Baker,  1  M.  &  S.  252. 
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protecting  their  own  interests.  The  sheriff  asking  two  or  three  persona, 
such  as  he  happened  to  meet  on  the  day  of  the  sale,  to  go  to  the  house, 
was  not  taking  the  best  steps  for  removing  all  suspicion.  If  the  goods 
had  been  openly  sold  in  the  face  of  the  public  at  the  market,  or  the  court 
house,  or  at  the  sheriff's  office,  as  is  often  done ;  or,  if  the  furniture, 
which  was  of  a  costly  description,  had  been  even  brought  out  of  the 
several  rooms  and  sold  at  the  outer  door,  or  in  the  hall,  one  would  have 
felt  more  assured  that  the  interests  of  these  defendants  and  of  other  cre- 
ditors had  not  been  trifled  with.  Few  persons,  unless  it  was  their  object 
to  oblige  the  debtor  himself,  would  willingly  go  into  the  well  furnished 
house  of  a  gentleman  in  order  to  bid  for  his  goods  upon  an  execution, 
while  he  and  his  family  were  still  occupying  the  house  as  usual,  and  while  all 
his  furniture  stood  in  its  place  undisturbed.  The  course  of  the  sale,  and 
the  very  unusual  arrangement  that  followed  it,  taken  in  connection  with 
the  manner  of  taking  and  acting  upon  the  cognovit,  seemed  to  indicate 
that  all  was  done  with  a  view  to  such  an  arrangement,  and  without  any 
fair  and  just  consideration  of  the  rights  of  others  ;  and  I  thought  that  the 
transaction  did  not  stand  on  a  satisfactory  ground.  The  verdict  seemed 
to  me,  at  the  time,  to  be  a  just  one.  With  regard  to  the  affidavits  now 
relied  upon  as  affording  grounds  for  a  new  trial,  that  of  the  plaintiff  Servos 
is  strong  certainly,  and  so,  indeed,  are  several  of  the  others ;  and  if  we 
were  at  liberty  to  try  the  case  again,  as  it  were  upon  these  affidavits,  we 
might  perhaps,  if  they  should  not  be  satisfactorily  answered,  be  strongly 
inclined  to  believe  that,  as  regarded  the  sale  and  the  arrangement  that 
followed  it,  all  was  fairly  intended,  though  it  might  not  have  been  fairly 
carried  into  effect.  But,  unless  under  some  such  unusual  circumstances 
as  are  not  shewn  here,  we  cannot,  after  a  cause  has  been  fully  and 
fairly  tried  upon  all  the  testimony  that  the  parties  desired  to  offer,  grant 
a  new  trial  merely  to  afford  the  losing  party  an  opportunity,  after  he  has 
heard  his  opponent's  evidence,  to  make  out  a  new  and  better  case.  It 
was  well  known  what  was  the  question  of  fact  to  be  tried ;  and  a  party  is 
not  allowed  in  his  option  to  forbear  offering  any  evidence  that  it  may  be 
in  his  power  to  procure,  and  then,  when  the  verdict  has  gone  against  him, 
to  bring  forward  such  evidence  as  the  ground  of  giving  him  a  new  trial. 
No  reason  appears  why  any  or  all  of  the  persons  who  make  these  affi- 
davits should  not  have  been  examined  at  the  trial,  if  they  had  any  material 
evidence  to  offer.  Quite  too  much  importance  is  attached  to  the  alleged 
inaccuracy  of  the  sheriff's  evidence,  in  regard  to  the  payment  over  of  a 
small  surplus  arising  from  thie  sale.  He  swore  that  he  thought  he  had 
paid  this  over  to  Mr.  Hall,  or  to  Mr.  Lockhart,  but  was  not  sure.  As  this 
was  a  sum  remaining  in  his  hands,  after  deducting  his  charges,  from  the 
small  sum  bid  by  others  than  Servos'  agent  at  the  sale,  it  ought,  of 
course,  to  have  gone  into  Servos'  hands  towards  payment  of  his  debt ;  and 
I  remarked  to  the  jury  that,  if  it  had  indeed  been  paid  into  the  hands  of 
Mr.  Lockhart,  instead  of  the  plaintiff  in  the  fi.  fa.,  it  would  seem  a  strange 
and  very  suspicious  circumstance.  This  however  was  but  one  circum- 
stance of  several ;  and  I  was  careful  to  state  to  the  jury  that  the  sheriff 
did  not  speak  positively  as  to  the  fact.  It  seems  the  sheriff  has  ascer- 
tained since  the  trial  that  the  small  balance  spoken  of  (not  more  than  a 
pound  or  two)  was  paid  by  him  to  Mr.  Servos,  and  not  to  Mr.  Lockhart 
or  any  one  else ;  and  so  far,  a  circumstance,  which  was  spoken  of  as 
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throwing  suspicion  on  the  sale,  turns  out  to  be  unfounded.  But  the 
main  features  of  the  transaction,  as  they  appeared  at  the  trial,  cannot 
therefore  be  put  out  of  view.  It  was  upon  the  written  lease,  and  upon 
Mr.  Hall's  own  account  of  the  transaction,  in  which  he  was  the  chief 
agent,  that  I  formed  the  opinion  of  it  which  I  expressed — that  opinion 
would  have  been  the  same  if  nothing  had  been  said  respecting  the  small 
sum  of  money  referred  to :  and  the  jury  should,  as  we  think,  have  given 
the  verdict  which  they  did  upon  the  other  evidence  which  was  before 
them. 

Rule  refused. 


Claeke  v.  Serricks. 

Where  the  defendant  had  agreed  verbally  to  let  to  the  plaintiff  a  certain  shop 
and  premises  for  a  year,  to  commence  at  a  future  day,  and  on  the  day  the 
defendant  put  the  plaintiff  in  possession  of  part  of  the  demised  premises,  but 
could  not  give  him  the  possession  of  the  residue,  in  consequence  of  which  the 
plamtiff  suffered  a  loss,  and  he  brought  an  action  against  the  defendant  on  the 
agreement — Held  that  he  was  entitled  to  recover,  and  that  the  defendant 
could  not  successfully  object  that  the  agreement  was  void  within  the  Statute  of 
Frauds. 

Special  Assumpsit.  The  plaintiff  declares  that  he  was  a  hatter,  and 
carried  on  the  business  of  making  hats  and  caps ;  that  on  the  15th  January, 
1845,  the  defendant  was  possessed  of  a  certain  shop  and  premises  on  the 
east  side  of  Front  Street,  in  the  town  of  Belleville ;  and  that  in  consideration 
that  the  plaintiff  had  then  agreed  to  become  his  tenant  of  the  said  shop  and 
premises^  for  one  year  from  the  10th  of  March  then  next,  at  a  yearly  rent 
of  £20,  the  defendant  did,  on  the  said  1 5th  of  January,  demise  to  the  plaintiff 
the  said  shop  and  premises,  to  carry  on  therein  his  trade  and  business  for 
one  year,  and  then  promised  to  give  the  plaintiff  possession  of  the  said  shop 
and  premises  on  the  10th  day  of  March  aforesaid,  to  be  held  for  one  year, 
&c.  The  plaintiff  then  avers,  that  although  the  defendant  did  on  the  1 0th 
day  of  March  deliver  possession  of  part  of  the  premises  so  demised,  yet  he 
hath  not  given  possession  of  the  residue,  although  requested  so  to  do,  and 
he  states  a  special  damage  in  being  obliged  to  procure  other  premises  for 
carrying  on  his  trade. 

Plea,  non  assumpsit. 

At  the  trial  the  plaintiff  proved  a  verbal  agreement,  as  stated  in  his 
declaration,  and  that  on  the  10th  of  March,  the  day  when  he  was  to  have 
received  possession  of  all  the  premises,  there  was  another  tenant  in  pos- 
session of  part  of  the  premises,  who  refused  to  give  them  up,  in  conse- 
quence of  which  the  plaintiff  suffered  some  loss.  Upon  this  evidence  the 
defendant  moved  for  a  nonsuit,  on  the  ground  that  the  contract  proved 
was  an  interest  in  lands,  and  within  the  Statute  of  Frauds,  and  that  as 
it  was  not  in  writing,  the  plaintiff  could  not  recover.  The  learned 
judge  reserved  the  point,  and  a  verdict  was  found  for  the  plaintiff  for  £8. 

Ross^  for  the  defendant,  obtained  a  rule  nisi  to  enter  a  nonsuit,  pursu- 
ant to  the  leave  received. 

J.  Hillyard  Cameron  shewed  cause.  The  defendant  in  this  case  has 
assumed  that  the  contract  declared  on  is  one  so  clearly  within  the  fourth 
section  of  the  Statute  of  Frauds,  as  being  for  an  interest  in  lands,  and 
also  not  to  be  performed  within  a  year,  that  it  cannot  be  enforced  by 
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action,  as  it  was  not  reduced  to  writing ;  but  the  defendant  has  no< 
sufficiently  considered  the  effect  of  the  part  performance  alleged  and 
proved,  and  the  distinction  that  arises  between  the  second  and  fourth 
sections  of  the  statute.  The  second  section  gives  effect  to  verbal  leases 
for  the  term  of  three  years;  the  fourth  section  requires  all  contracts 
relating  to  any  interest  in  lands  to  be  in  writing ;  but  if  the  second  section 
allows  a  term  of  three  years  to  be  created  by  verbal  agreement,  it  must 
allow  all  the  conditions  and  stipulations  with  reference  to  that  term  to  be 
created  in  the  same  manner ;  and  if  one  part  of  the  contract  can  be 
recognized  and  enforced,  there  can  be  no  reason  why  all  the  other  parts 
should  not  be  also,  and  hence  the  effect  of  the  fourth  section  will  not  be 
extended  to  cases  within  the  exception  in  the  second  section,  which  must 
be  determined  upon  under  that  section  alone.  Here  too  the  agreement 
has  been  partly  performed,  and  the  plaintiff"  put  in  possession  of  a  portion 
of  the  demised  premises,  and  if  this  action  could  not  be  maintained,  the 
contract  would  be  available  in  part,  and  inoperative  in  part,  under  the 
same  clause  of  the  statute,  which  would  seem  to  be  absurd.  He  cited 
Buller's  Nisi  Prius  (a),  Edge  v.  Strafford  (b),  Lord  Bolton  v.  Tomlin  (c). 

Ros.9,  for  the  defendant.  The  case  of  Edge  v.  Strafford,  cited  by  the 
plaintiff"s  counsel,  is  an  authority  strongly  in  favour  of  the  defendant,  for 
it  was  determined  in  that  case  that  the  effect  of  the  first,  second  and 
fourth  sections  of  the  Statutes  of  Fraud,  so  far  as  they  applied  to  parol 
leases  not  exceeding  three  years,  was,  that  the  leases  were  valid,  and  that 
whatever  remedy  could  be  had  upon  them  in  their  character  of  leases 
might  be  resorted  to,  but  that  they  did-  not  confer  the  right  to  sue  the 
lessee  for  damages  for  not  taking  possession ;  and  certainly  if  the  lessee 
could  not  be  sued  for  not  taking  possession,  neither  can  the  lessor  be 
sued  for  not  giving  possession,  and  the  same  point  is  decided  in  Mechelen 
V.  Wallace  (d).  The  defendant  is  therefore  entitled  to  prevail  on  the 
leave  reserved  to  enter  a  nonsuit. 

Robinson,  C.  J. — A  present  demise  for  any  time  not  exceeding  three 
years  from  the  making  of  it  need  not  be  in  writing ;  but  will  be  good  by 
parol,  even  though  the  term,  as  in  the  present  case,  is  to  commence  on  a 
future  day. 

Where  the  contract  sued  on  is  a  mere  agreement  to  demise  for  any 
period,  however  short,  that  will  come  within  the  statute,  and  must  be 
proved  by  a  writing.  The  contract  stated  on  this  record  is  clearly  a  de- 
mise such  as  may  legally  be  proved  by  parol,  and  the  jury  was  satisfied 
with  the  proof  that  was  given  of  it.  If  there  is  any  question  therefore 
remaining,  it  can  only  be,  whether  the  contract  set  forth  in  the  declara- 
tion is  one  that  can  properly  be  charged,  as  arising  upon  the  demise  stated. 

If,  independently  of  any  demise  actually  made,  the  defendant  had 
merely  agreed  on  the  15th  Januar}',  that  he  would  on  the  10th  of  March 
lease  these  premises  to  the  plaintiff,  and  put  him  in  possession  on  that 
day,  that  not  being  a  demise  could  not  come  under  the  exception  in  the 
second  section  of  the  Statute  of  Frauds  ;  and  being  a  contract  relating  to 
an  interest  in  lands,  within  the  fourth  section  of  the  statute,  we  could 
know  nothing  of  it  until  it  was  proved  by  a  note  in  writing  under  the 
signature  of  the  party  to  be  charged. 


(a)  177^    (6)  1  C.  &  J.  391.    (c)  5  Ad.  &  El.  356.     (d)  7  Ad.  &  El.  49, 
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But  when  the  statute  permits  parol  evidence  of  a  demise  to  be  given, 
we  must  assume  that  it  permits  such  evidence  to  be  given  not  merely  of 
the  term  granted  and  of  the  rent  to  be  paid,  but  also  of  the  terms  and  condi- 
tions ;  otherwise  great  injustice  might  be  done  to  one  or  other  of  the 
parties,  by  treating  a  demise  or  a  stipulation  as  to  the  rent  as  absolute  and 
unqualified,  when  it  was  in  truth  otherwise.  Now  here,  if  the  lease  had 
been  made  on  the  15  th  January  to  hold  for  a  year,  the  plaintiff  would 
have  had  a  claim  to  the  possession  from  that  day  ;  but  it  is  averred  that 
this  lease  was  to  commence  on  the  10th  of  March,  and  that  possession 
was  to  be  given  then,  and  not  before  ;  and  the  complaint  is  that  the 
plaintiff  could  not  even  then  obtain  possession. 

If  an  action  could  lie  on  any  parol  demise  for  a  year,  because  the  lessee 
was  kept  out  of  possession,  it  must,  I  think,  lie  in  this  case. 

The  statute,  it  is  true,  by  the  exception  in  the  second  section,  only 
saves  leases  of  this  description  from  the  operation  of  the  first  clause, 
which  would  make  them  only  leases  at  will ;  but  by  such  saving  I  con- 
ceive that  it  leaves  them  to  operate  fully  according  to  the  terms  of  the 
contract,  and  admits  parol  evidence  of  them  in  order  to  enforce  such  con- 
tract ;  and  consequently,  although  the  fourth  clause  without  any  exception 
requires  a  memorandum  in  writing  in  order  to  charge  a  party  upon  any 
contract  concerning  an  interest  in  lands,  or  on  an  agreement  not  to  be 
performed  within  a  year,  I  think  we  must  except  such  contracts  of  demise 
as  are  clearly  within  the  saving  of  the  second  clause,  and  must  receive 
parol  evidence  of  such  contracts  for  all  purposes;  otherwise  a  party 
might  be  compelled  to  perform  one  part  which  would  go  to  charge  him, 
and  lose  all  benefit  of  another  part  which  would  qualify  the  agreement  on 
which  he  is  charged.  Inman  v.  Stamp  (a),  appears  to  me  not  to  be  incon- 
sistent with  this  view,  because  there  was  no  demise  in  that  case,  but  only 
an  executory  agreement,  and  Lord  Ellenborough  said  he  would  even  then 
have  held  differently  if  the  party  had  entered,  because  that  would  have 
been  a  part  performance.  This  defendant  did  enter  under  the  demise, 
and  enjoyed  part  of  the  premises ;  and  it  is  satisfactory  to  find  the  opinion 
which  I  have  expressed  as  to  the  operation  and  effect  of  the  exception 
in  the  second  section  of  the  statute  of  frauds,  confirmed  by  the  decision 
of  the  Court  of  Queen's  Bench,  in  Lord  Bolton  v.  Tomlin  (5).  It  was 
there  contended,  that  although  a  parol  contract  of  demise  for  a  term  not 
exceeding  three  years,  must  be  received  as  valid  under  the  exception  in 
the  second  clause  of  the  statute,  yet  that  it  could  be  received  in  evidence 
for  no  other  purpose  than  barely  to  constitute  the  relation  of  landlord  and 
tenant ;  in  other  words,  to  create  the  tenancy ;  that  no  special  agreement 
relating  to  an  interest  in  lands,  or  not  to  be  performed  within  a  year, 
could  be  sued  upon  as  forming  one  of  the  conditions  or  stipulations  of 
such  a  demise,  unless  such  agreement  could  be  proved  in  writing  as  the 
statute  requires.  But  Baron  Parke,  who  tried  the  cause,  received  the 
evidence,  being  a  mere  printed  memorandum  of  conditions  of  the  demise, 
not  signed,  but  to  which  the  tenant  was  proved  to  have  verbally  assented. 
He  said  "  it  was  only  a  qualification  of  a  demise,  which  demise  was  itself 
"  vaHd  without  writing  under  section  second  of  the  statute  of  frauds." 
And  on  the  argument  in  banc,  when  it  was  contended  that  the  only  effect 
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of  the  second  section  of  tlie  statute,  was  to  allow  the  mere  creation  of  the 
term,  Mr.  Justice  Patterson  remarked  that  "that  argument  would  tend 
"  to  show  that  on  a  tenancy  from  year  to  year,  created  without  writing, 
"there  could  not  be  a  specific  rent  reserved,  but  that  the  demand  must 
"always  be  on  a  quantum  meruit."  Lord  Denman,  in  delivering  the 
judgment  of  the  court,  observes,  "Leases  not  exceeding  three  years;  have 
"  always  been  considered  as  excepted  by  the  second  section  from  the 
"  operation  of  the  fourth ;  and  it  seems  absurd  to  say  that  a  parol  lease 
"  shall  be  good,  and  yet  that  it  cannot  contain  any  special  stipulations  or 
"  agreements.  No  authority  is  or  can  be  cited,  to  shew  that  it  may  not ; 
"  on  the  contrary,  it  has  always  been  assumed,  that  a  parol  lease  warranted 
"  by  the  second  section,  may  be  as  special  in  its  terms  as  a  written  one, 
"  and  we  are  of  opinion  that  the  law  is  so." 

The  case  of  Edge  v.  Strafford  (a),  seems  rather  to  have  escaped  atten- 
tion while  the  point  was  before  the  court  in  this  last  case,  or  it  was  not 
thought  applicable.  It  is  not  remarked  on  in  the  argument,  nor  the 
judgment,  though  it  appears  from  a  note  to  the  report,  that  Selwyn's 
Nisi  Prius,  2nd  vol.  p.  844,  was  referred  to  in  the  argument,  where  the 
judgment  in  Edge  v.  Strafford  is  particularly  stated.  If  this  latter  case 
was  considered  by  the  court  before  they  pronounced  their  judgment  in 
Lord  Bolton  v.  Tomiin,  they  must  have  considered  it  not  to  be  at  variance 
with  the  doctrine  which  they  were  stating,  for  Lord  Denman  expressly 
declares  that  "  no  authority  is  or  can  be  cited,  to  shew  that  a  parol  lease, 
"  valid  as  being  within  the  exception  in  the  statute,  cannot  contain  special 
"stipulations  or  agreements." 

In  the  case  of  P^dge  v.  Strafford,  it  appears  to  have  been  holden,  "  that 
"  a  verbal  agreement  to  take  ready-furnished  lodgings  for  two  or  three 
"years  was  valid  as  a  lease,  inasmuch  as  it  did  not  exceed  three  years, 
"  and  that  whatever  remedy  could  be  had  upon  it  in  the  character  of  a 
"lease  might  be  resorted  to  ;  but  being  a  contract  for  an  interest  in  land, 
"  and  consequently  falling  within  the  fourth  section,  which  requires  a 
"  note  in  writing,  no  action  could  be  supported  for  not  entering  upon  or 
"  occupying  the  demised  premises."  In  the  language  and  reasoning  of 
Baron  Bayley,  who  gave  the  judgment  of  the  Court  of  Exchequer,  there 
is  certainly  much  which  appears  to  support  the  view  of  the  statute  con- 
tended for  by  the  defendant's  counsel  in  Lord  Bolton  v.  Tomiin.  If  the 
two  cases  were  irreconcileable,  I  should  choose  to  abide  by  the  judgment 
in  Lord  Bolton  v.  Tomiin,  not  merely  because  it  is  the  later  decision,  and 
a  judgment  of  the  King's  Bench,  but  because  I  think  it  consistent  with 
reason,  and  that  to  hold  otherwise  would  lead  to  very  absurd  and  unjust 
consequences,  such  as  the  legislature  in  passing  the  statute  of  frauds 
could  never  have  intended.  But  when  the  facts  of  Edge  v.  Strafford  are 
attended  to,  and  the  preliminary  observations  of  Baron  Bayley,  it  is  evi- 
dent that  that  case  did  not  rest  on  the  same  grounds  as  Lord  Bolton  v. 
Tomiin,  or  the  case  before  us  ;  and  that,  so  far  as  respects  the  points 
necessary  to  be  decided,  the  determination  in  the  one  case  can  be  no  guide 
for  the  others. 

When  a  furnished  house  is  leased,  it  is  always  contemplated  and 
intended  that  it  shall  be  occupied.    In  Edge  v.  Strafford,  there  was 
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nothing  more  towards  constituting  a  lease  than  that  the  defendant's  brother 
came  and  looked  at  the  plaintiff's  house,  and  said  that  it  would  suit,  and 
that  his  brother,  the  defendant,  would  come  and  take  it  at  a  certain  day. 
The  defendant  never  came,  and  it  was  for  not  entering  and  occupying 
according  to  the  verbal  agreement  which  his  brother  had  made,  that  the 
action  was  brought. 

There  was  nothing  there  but  an  agreement  to  take  an  interest,  which 
the  defendant  never  in  fact  took,  supposing  that  the  brother  was  shewn 
to  have  a  clear  authority  to  bind  the  defendant ;  although  there  seems  to 
be  an  inconsistency  throughout  the  report  of  the  case,  in  sometimes  treat- 
ing what  passed  as  an  actual  demise,  and  at  other  times  as  only  an  agree- 
ment to  take  a  lease. 

In  the  case  before  us  there  was  a  clear  demise  made,  valid  under  the 
statute  of  frauds,  and  the  plaintiff  entered  into  the  house  demised  ;  that 
clearly  perfected  the  relation  of  landlord  and  tenant,  and  made  it  a  bind- 
ing contract.  We  must  then,  according  to  the  judgment  in  Lord  Bolton 
V.  Tomlin,  look  at  the  terms  and  conditions  of  the  lease ;  and  there  we 
find  that  this  plaintiff,  for  the  rent  which  he  was  to  pay,  was  to  have  pos- 
session of  the  whole  shop  and  premises  demised,  and  had  been  allowed  to 
enter  into  part ;  yet  that  there  was  an  apartment,  of  which  possession  had 
never  been  delivered  to  him  according  to  the  contract. 

Even  with  respect  to  leases  for  long  terms,  not  within  the  exception  of 
the  statute,  it  has  always  been  held,  that  the  question  of  what  is  or  is  not 
parcel  of  the  property  demised  may  be  proved  by  parol  evidence ;  and  I 
can  see  no  ground  on  which  we  can  hold,  without  over-ruling  the  case  of 
Lord  Bolton  v.  Tomlin,  that  the  plaintiff  was  not  entitled  to  recover  on 
the  evidence  given  at  the  trial. 

Rule  discharged. 
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Where  in  trespass  quare  clausum  fregit  the  plaintiff  set  out  the  close  by  different 
abuttals  in  two  counts  of  his  declaration,  and  the  defendant  justified  under  a 
right  of  way,  setting  out  the  abuttals  of  the  way  in  the  plea,  and  the  plaintiff 
new  assigned  the  trespass  in  other  and  different  parts  of  the  closes,  and  out  of 
the  right  of  way,  and  the  defendant  pleaded  a  right  of  way  to  the  new  assign- 
ment, setting  it  out  as  running  between  the  closes  mentioned  in  the  declaration, 
but  did  not  state  that  it  was  another  and  a  different  highway  from  that  men- 
tioned in  the  plea  to  the  declaration,  the  plea  to  the  new  assignment  was  held 
bad  on  special  demurrer. 

The  plaintiff  declares  in  trespass  for  that  the  defendant  on  &c.,  broke 
and  entered  a  certain  close  of  the  plaintiff  situate  and  being  in  the  town- 
ship of  Grantham  in  the  said  district,  being  the  north  end  of  Lot  No.  8, 
in  the  second  concession  of  the  said  township,  and  described  as  follows, 
that  is  to  say  :  commencing  at  the  north-east  angle  of  the  said  lot  and 
the  north-west  angle  of  Lot  No.  7  in  the  said  concession,  thence  south 
seventy-five  links,  thence  west  two  chains,  thence  north  seventy-five  links, 
thence  easterly  two  chains  to  the  place  of  beginning,  and  with  feet  in 
walking  trod  down,  trampled  upon,  consumed  and  spoiled  the  grass  of  the 
said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  5Z.,  there  then  grow- 
ing and  being;  and  also  then  and  there  cut  down,  prostrated  and  destroyed 
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the  trees  and  underwood,  to  wit,  twenty  oak  trees,  twenty  ash  trees, 
twenty  elm  trees,  twenty  pine  trees,  twenty  maple  trees,  twenty  walnut 
trees,  twenty  beech  trees,  and  twenty  other  trees,  and  five  acres  of  the 
underwood  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  20Z., 
and  the  timber,  wood,  branches  and  bushes  thereof  coming  and  arising, 
to  wit,  ten  waggon  loads  of  timber,  ten  waggon  loads  of  wood,  ten  waggon 
loads  of  branches,  and  ten  v/aggon  loads  of  bushes  of  the  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  20/.,  took  and  carried  away  and  disposed 
thereof  to  his  own  use :  and  also  then  and  there  broke  down,  prostrated 
and  destroyed  a  great  part,  to  wit,  one  thousand  feet  of  the  fences  of  the 
plaintiff  belonging  to  the  said  close,  and  thereby  and  therewith,  during 
all  the  time  aforesaid  greatly  incumbered  the  said  close,  and  hindered  and 
prevented  the  plaintiff  from  having  the  use,  benefit  and  enjoyment  thereof 
in  so  large  and  ample  a  manner  as  he  might  and  otherwise  would  have 
done.  And  also  for  that  the  defendant,  on,  &c.,  with  force  and  arms,  &c., 
broke  and  entered  into  a  certain  close  of  the  plaintiff,  situate  and  being 
in  the  township  of  Grantham  aforesaid,  and  known  and  described  as  fol- 
lows, that  is  to  say,  commencing  at  the  south-east  corner  of  Lot  No.  8  in 
the  first  concession  of  the  said  township,  thence  west  ten  chains,  thence 
south  to  Lot  No.  8  in  the  second  concession  of  the  said  township,  thence 
east  along  the  said  last  mentioned  lot  ten  chains,  thence  north  to  the 
place  of  beginning,  and  with  feet  in  walking  trod  down,  trampled  upon, 
consumed  and  spoiled  the  grass  of  the  plaintiff,  of  great  value,  to  wit,  of 
the  value  of  5Z.,  then  there  growing  and  being,  and  also  then  and  there 
cut  down,  prostrated  and  destroyed  the  trees  and  underwood,  to  wit, 
twenty  oak  trees,  twenty  ash  trees  and  twenty  other  trees,  and  one  acre 
of  the  underwood  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value 
of  20Z.,  and  also  then  and  there  broke  down,  prostrated  and  destroyed  a 
great  part,  to  wit,  one  thousand  feet  of  the  fences  of  the  plaintiff  belonging 
to  the  said  last  mentioned  close,  and  thereby  and  therewith,  during  all  the 
time  aforesaid,  greatly  incumbered  the  said  last  mentioned  close,  and 
hindered  and  prevented  the  plaintiff  from  having  the  use,  benefit  and 
enjoyment  thereof  in  so  large  and  ample  a  manner  as  he  might  and  other- 
wise would  have  done. 

The  defendant  pleads  to  both  counts  of  the  declaration  that  before 
and  at  the  said  several  times  when,  &c.,  there  was  and  of  right  ought 
to  have  been  a  certain  common  and  public  highway,  into,  through  and 
over  the  said  closes  in  which,  &c.,  and  butted  and  bounded  as  follows, 
that  is  to  say,  commencing  at  the  south-east  angle  of  Lot  No.  8  in  the 
first  concession  of  the  said  township  of  Grantham,  thence  sixty-five 
.degrees  five  minutes  west  two  chains,  thence  south  seventy-one  links, 
thence  north  sixty-five  degrees  five  minutes  east  two  chains,  thence  north 
seventy-one  links  to  the  place  of  beginning,  for  all  the  liege  subjects  of 
our  lady  the  Queen,  to  go,  return,  pass  and  repass  on  foot  and  with  cattle 
and  carriages,  at  all  times  of  the  year,  at  their  free  will  and  pleasure, 
wherefore  the  defendant,  being  a  liege  subject  of  our  lady  the  Queen,  and 
having  occasion  to  use  the  same  wa}''  at  the  said  several  times  when,  &c., 
went,  passed  and  re-passed  on  foot  into,  through  and  along  to  the  said 
highway,  then  using  the  same  as  he  lawfully  might  for  the  cause  aforesaid, 
and  in  so  doing  the  defendant  with  his  feet  in  walking  unavoidably  a  little 
^rod  down,  trampled  upon,  consumed  and  spoiled  the  grass  then  growing 
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and  being  in  the  said  closes  in  which  &c.,  and  because  the  said  trees  and 
underwood  and  the  said  fences  in  the  said  declaration  mentioned,  before 
the  said  several  times  when,  &c.,  had  been  wrong'i'ully  erected,  and  were 
then  standing  and  growing  in  and  across  the  said  highway  and  obstructing 
the  same,  so  that  without  cutting  down,  breaking  down,  prostrating  and 
destroying  the  same,  the  defendant  could  not  then  pass  and  re-pass  into, 
through,  over  and  along  the  said  closes  in  which  &c.,  in  the  said  highway 
then  as  he  ought  to  have  done,  the  defendant  at  the  said  several  times 
when  &c.,  in  order  to  remove  the  said  obstructions,  cut  down,  prostrated 
and  destroyed  the  said  trees  and  underwood,  and  broke  down,  prostrated 
■and  destroyed  the  said  fences  in  the  said  declaration  mentioned,  and  took 
and  removed  the  said  trees  and  underwood  and  the  said  wood,  branches 
and  bushes  thereof  coming,  and  the  said  fences  in  the  said  declaration 
mentioned,  to  a  small  and  convenient  distance,  and  there  left  the  same  for 
the  use  of  the  plaintiff,  doing  no  unnecessary  damage  to  the  plaintiff  on 
those  occasions,  which  are  the  same  alleged  trespasses  in  the  introductory 
part  of  the  plea  mentioned,  whereof  the  plaintiff  hath  complained  of  the 
defendant.  Verification. 

To  this  plea  the  plaintiff  new  assigns,  that  he  commenced  the  said 
action  not  for  the  said  trespasses  in  the  said  plea  mentioned  and  therein 
attempted  to  be  justified,  but  for  that  the  defendant  on  the  said  several 
days  and  times  in  the  said  declaration  mentioned  with  force  and  arms  &c., 
broke  and  entered  the  said  several  closes  in  which  &c.,  and  committed 
the  said  several  trespasses  in  the  declaration  mentioned  in  other  and  dif- 
ferent occasions,  and  for  other  and  different  purposes  than  the  occasion 
and  purpose  in  the  said  plea  mentioned,  and  in  other  and  different  parts 
of  the  said  closes  in  which  &c.,  out  of  the  said  supposed  common  and 
public  highway  in  the  said  plea  mentioned,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained,  which  trespasses  above 
assigned  are  other  trespasses  than  those  attempted  to  be  justified,  and 
this  the  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment,  and  his 
damages  by  him  sustained  on  occasion  of  the  committing  of  the  trespasses 
above  newly  assigned  to  be  adjudged  to  him,  &c. 

The  defendant  pleads  to  the  new  assignment,  that  the  plaintiff  ought 
not  to  maintain  his  action  against  him,  because  he  says  that  before  and  at 
the  said  several  times  when,  &c.,  there  was  and  of  right  ought  to  have 
been  a  certain  common  and  public  highway  into,  through  and  over  the 
said  closes  in  which  &c.,  running  between  Lot  No.  8  in  the  first  conces- 
sion, and  Lot  No.  8  in  the  second  concession  of  the  said  township  of 
Grantham,  being  one  chain  in  width,  for  all  the  liege  subjects  of  our  lady 
the  Queen  to  go,  return,  pass  and  re-pass  on  foot,  and  with  cattle  and 
carriages,  at  all  times  of  the  year,  at  their  free  will  and  pleasure,  whereupon 
the  defendant,  being  a  liege  subject  of  our  said  lady  the  Queen,  and 
having  occasion  to  use  the  same  way  at  all  the  said  several  times  when 
&c.,  went,  passed  and  re-passed  on  foot  into,  through,  and  along  the  said 
highway,  then  using  the  same  as  he  lawfully  might  for  the  cause  afore- 
said, and  in  so  doing  the  defendant  unavoidably  committed  the  said  several 
alleged  trespasses  above  newly  assigned.  Verification. 

The  plaintiff  demurs  specially  to  the  plea  to  the  new  assignment, 
because  although  the  same  in  its  commencement  professes  to  answer  all 
the  trespasses  set  forth  in  the  declaration,  yet  it  does  not  in  fact  answer 
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any  of  the  said  trespasses,  except  the  entering  the  said  closes,  and  for  that 
the  said  plea  does  not  shew  any  cause  of  justification  of  the  residue  of 
the  said  trespasses,  and  for  that  it  is  not  alleged  that  the  said  highway  is 
another  and  different  highway  than  that  mentioned  in  the  plea  to  the 
declaration,  and  also,  that  it  is  not  shewn  that  the  trespasses  justified 
were  committed  in  the  said  highway.    Joinder  in  demurrer. 

H.  JEccles,  for  demurrer. — The  plea  to  the  new  assignment  cannot  be 
supported  against  the  objections  urged  against  it  on  special  demurrer.  The 
defendant  has  justified  the  trespasses  in  the  declaration  under  a  right  of 
way,  and  there  is  nothing  whatever  to  shew  that  the  way  pleaded  to  the  new 
assignment  is  a  different  one  to  that  stated  in  the  plea  to  ihe  declaration. 
The  declaration  also  sets  out  various  trespasses  to  the  trees  growing  on  the 
close,  and  to  the  fences  of  the  plaintiff ;  these  are  justified  in  the  first  plea, 
and  are  again  charged  in  the  new  assignment,  but  in  the  plea  to  the  new 
assignment  the  defendant  professes  to  justify  all  the  trespasses,  but  neglects 
to  justify  the  cutting  the  timber  and  taking  away  the  fences,  which,  having 
been  stated  in  the  declaration,  become  a  part  of  the  trespasses  enumerated 
in  the  new  assignment. 

J.  Hillyard  Cameron.^  for  the  defendant. — The  defendant  has  justified 
all  the  trespasses  stated  in  the  new  assignment,  as  it  is  not  to  be  con- 
sidered that  all  those  matters  of  aggravation  which  might  be  treated  as 
substantial  injuries  in  the  declaration  are  to  be  incorporated  in  the  new 
assignment,  unless  they  are  expressly  so  alleged.  The  plea  to  the  new  assign- 
ment sets  out  a  way  different  in  its  abuttals  from  the  way  set  out  in  the 
plea  to  the  declaration,  and  it  is  therefore  sufficiently  apparent  that  this 
way  is  another  and  different  way  from  the  way  first  pleaded ;  and  the 
plea  is  at  all  events  sufficient  to  the  new  assignment,  which  does  not  pro- 
fess to  rely  upon  the  closes  in  the  declaration,  but  by  its  terms  should 
be  taken  rather  to  meet  the  particular  part  of  the  close  mentioned  in  the 
plea ;  to  which,  however,  it  affords  no  answer,  and  it  is  therefore  bad,  as 
an  insufficient  new  assignment. 

Robinson,  C.  J. — The  plea  to  the  new  assignment  is  demurred  to, 
and  the  defendant  on  the  argument  has  excepted  to  the  sufficiency  of  the 
new  assignment ;  but  I  am  of  opinion  that  the  plaintiff's  pleading  is  not 
defective,  for  he  has  particularly  described  in  his  declaration  the  closes 
within  which  he  charges  the  trespass  to  have  been  committed,  and  his 
replication  clearly  in  its  terms  is  confined  to  those  closes,  and  the  plaintiff 
undertakes  by  it  to  shew  a  trespass  committed  within  the  limits  already 
described  by  him,  and  at  the  same  time  not  within  the  highway  which  the 
defendant  has  averred  in  his  plea.  The  defendant,  I  think,  has  failed  in  his 
pleading.  His  answer  to  the  new  assignment  is  clearly  bad,  for  he  could 
not  have  entered  upon  either  of  the  closes  to  which  the  plaintiff's  action 
is  confined,  by  going  only  into  a  road  between  them ;  and  yet  that  is  the 
justification  which  he  alleges.  His  plea  should  also,  I  think,  have 
answered  the  cutting  of  the  trees,  if  we  are  to  consider  the  plaintiff's 
declaration  as  alleging  that  the  trees  cut  down  and  taken  away  were  trees 
growing  on  the  close,  which,  however,  is  not  satisfactorily  stated.  On 
the  first  ground,  I  consider  the  plea  to  the  new  assignment  bad ;  and  for 
the  further  objection,  that  the  right  of  way  pleaded  to  the  new  assignment 
is  not  averred  to  be  another  right  of  way  than  that  relied  upon  in  the  plea; 
for  if  it  were  the  same  defence  that  had  before  been  pleaded,  it  would 
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■amount  only  to  pleading  the  general  issue  to  the  new  assignment,  which 
assumes  and  undertakes  to  shew  that  a  trespass  has  been  committed  on 
another  part  of  the  close  mentioned  in  the  declaration,  and  to  which  the 
defence  pleaded  in  the  first  place  could  not  apply. 

Judgment  for  the  plaintiff. 


Peters  v.  The  Peesident  and  Board  of  Police  of  London. 

"Where  a  Corporatioa  is  empowered  by  statute  to  enact  bye  laws,  and  to  impose 
a  penalty  for  their  infraction,  not  exceeding  a  certain  amount,  a  bye  law  is 
bad,  which  annexes  a  penalty  to  an  offence  but  does  not  declare  its  amount. 

The  Corporation  of  the  Town  of  London  has  power  to  make  a  bye  law  pro- 
hibiting the  sale  of  butchers'  meat  within  certain  hours,  except  at  the  public 
market. 

Appeal  from  the  District  Court  of  the  London  District,  on  a  judgment 
on  demurrer  in  favour  of  the  plaintiff. 

Replevin.  The  defendant  avers,  that  before  the  said  time  when  &c., 
by  a  certain  act  of  parliament  of  that  part  of  the  province  of  Canada  for- 
merly called  Upper  Canada,  passed  in  the  third  year  of  the  reign  of  our 
Sovereign  Lady  the  Queen,  entitled  an  act  to  define  the  limits  of  the 
town  of  London  in  the  county  of  London,  and  to  establish  a  Board  of 
Police  therein,  it  was  amongst  other  things  enacted  that  it  should  and 
might  be  lawful  for  the  said  Corporation  from  time  to  time  to  establish 
isuch  ordinances,  bye  laws  and  regulations  as  they  might  think  reasonable 
in  the  said  town  ;  and  also,  that  if  any  person  should  transgress  the 
orders  made  by  the  said  Corporation  under  the  authority  of  the  said  act, 
such  persons  should  for  every  such  offence  forfeit  the  sum  which  in  every 
such  order,  rule  or  regulation  should  be  specified,  with  costs,  to  be 
recovered  by  information  before  the  said  Corporation,  to  be  levied  of  the 
goods  and  chattels  of  the  said  offender.  And  the  said  defendants  further 
say,  that  after  the  passing  of  the  said  act,  and  according  to  the  form  of 
the  statute  in  that  behalf,  and  before  the  said  time  when,  &c.,  to  wit,  on 
the  24th  day  of  February,  in  the  year  of  our  Lord  ]  S45,  it  was  amongst 
other  bye  laws  and  regulations  enacted  and  published  according  to  the 
form  of  the  statute  in  that  behalf,  by  the  President  and  Board  of  Police 
of  London  aforesaid,  that  no  person  or  persons  should  sell  or  expose  for 
sale  in  the  town  of  London  aforesaid,  any  butchers'  meat,  corn,  wheat, 
peas,  barley,  oats,  flour,  meal,  bran  or  shorts,  vegetables,  apples,  pears, 
peaches,  melons,  plums,  butter,  cheese,  eggs,  lard,  tallow,  poultry,  game, 
farm  stock  or  other  animals,  whether  alive  or  dead,  fish,  hay,  straw,  boards, 
scantling,  staves,  shingles  or  lath,  excepting  rafts  delivered  on  the  river's 
bank  at  any  other  place  than  the  public  market ;  provided  always,  that 
nothing  in  that  bye  law  should  be  taken  to  prevent  persons  from  selling 
any  or  all  of  the  articles  above  mentioned  after  market  hours,  if  they  had 
stood  in  and  paid  the  market  fees  on  that  day,  and  had  been  unable  to 
dispose  of  them  in  the  public  market ;  and  that  persons  so  offending 
should  be  liable  to  be  fined  in  the  discretion  of  the  Board,  and  the  fees  to 
the  clerk  of  the  market ;  and  the  defendants  further  say,  that  afterwards, 
to  wit,  on  the  2Gth  day  of  July,  in  the  year  of  our  Lord  1845,  the 
plaintiff,  within  the  limits  of  the  town  of  London,  did  sell  and  expose  for 
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eale  butchers'  meat  between  the  hours  of  6  o'clock  in  the  moniing  and  2 
o'clock  in  the  afternoon,  being  the  established  market  hours,  without 
having  first  stood  in  and  paid  the  market  fees  in  respect  thereof,  or  offered 
the  same  for  sale  in  the  market,  contrary  to  the  bye  law  and  regulation 
above  recited;  and  thereupon  the  said  plaintiff  was,  upon  the  information  of 
one  Ezekiel  Whittimore,  duly  made  within  fifteen  days  after  the  committal 
of  the  said  offence,  to  wit,  on  the  28th  day  of  July  now  last  past,  duly 
summoned  to  appear  before  the  said  President  and  Board  of  Police  of 
London ;  and  the  said  plaintiff  did  not  appear  to  answer  to  the  said 
offence  so  then  and  there  charged  against  him,  and  thereupon  upon  due 
proof  of  the  committal  of  the  said  offence,  was  convicted  by  the  said 
President  and  Board  of  Police  of  London,  and  fined  in  the  sum  of  IZ.  IO5. 
and  costs,  as  it  was  lawful  for  them  to  do  in  that  behalf  And  the  said 
President  and  Board  of  Police  of  London,  afterwards,  to  wit,  on  the  25th 
day  of  August,  in  the  year  of  our  Lord  1845,  at  London  in  the  said 
district,  upon  and  by  virtue  of  the  said  conviction,  sealed  and  executed 
their  certain  warrant,  directed  to  one  Peter  McCarne,  then  and  still  being 
constable  or  bailiff  for  the  said  President  and  Board  of  Police,  authorizing 
and  requiring  him  to  levy  of  the  goods  and  chattels  of  the  said  plaintiff 
the  sum  of  II.  10s.,  being  the  amount  of  the  said  fine,  and  also  6s.  9d. 
being  the  costs  of  the  said  warrant  and  the  summons  and  proceedings, 
besides  his  own  fees  on  the  warrant,  and  to  proceed  to  the  sale  thereof, 
giving  eight  days'  notice  at  least  of  such  sale,  returning  the  overplus,  if 
any,  to  the  plaintiff,  and  what  he  should  have  done  therein  to  make  known 
to  the  said  President  and  Board  of  Police  of  London,  on  the  8th  day  of 
September  then  next,  which  said  warrant,  afterwards,  to  wit,  on  the  said 
25th  day  of  August  was  delivered  to  the  said  Peter  McCarne,  as  such 
constable,  on  behalf  of  the  said  President  and  Board  of  Police  of  London, 
in  due  form  of  law  to  be  executed ;  and  the  said  Peter  McCarne,  as 
such  constable  or  bailiff  of  the  said  President  and  Board  of  Police  of 
London,  seized  and  took  the  cart,  goods  and  chattels  of  the  plaintiff,  for 
the  purpose  of  levying  thereon  the  said  fine,  costs  of  warrant  and  bailiff 's 
fees,  and  kept  and  detained  the  same  in  his  possession,  doing  no  unneces- 
sary damage  to  the  said  plaintiff  for  the  cause  aforesaid ;  and  so  the  said 
President  and  Board  of  Police  of  London  well  avowed  the  taking  of  the  said 
goods  and  chattels  of  the  plaintiff,  and  justly,  &c.,  as  due  for  a  levy  of 
the  said  fine  and  costs  so  due  as  aforesaid,  and  which  still  remains  due 
and  unpaid,  and  this  the  defendants  are  ready  to  verify,  &c.,  wherefore 
they  pray  judgment  and  a  return  of  the  said  goods  and  chattels,  together 
with  their  damages,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  to  be  adjudged  to  them,  &c. 

To  this  avowry  the  plaintiff  demurred  generally,  and  the  points  marked 
for  argument  were,  that  the  defendants  had  no  power  or  authority  to 
make  or  pass  the  bye  law  under  which  they  avow,  and  that  the  statute 
does  not  give  them  the  authority  they  assume  and  set  forth,  and  that 
therefore  they  cannot  justify  under  the  circumstances. 

Upon  this  demurrer,  judgment  was  given  for  the  plaintiff  in  the  court 
below,  and  the  defendants  having  appealed  from  that  judgment,  the  case 
was  argued  on  appeal  by 

J.  Wilson,  of  London,  for  the  appellants,  and 

Blake,  for  the  respondent. 
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lloBiNSON,  C.  J. — I  am  of  opinion  that  the  bye-law  set  out  in  these 
pleadings  is  one  which  the  Corporation  bad  power  to  make,  so  far  as  it 
goes  to  prohibit  the  vending  butchers'  meat  within  market  hours,  at  any 
other  place  than  within  the  public  market,  but  I  think  the  bye-law  bad  in 
this  respect,  that  it  does  not  annex  a  specific  penalty  to  the  offence,  as 
the  23rd  clause  of  the  act  requires,  but  leaves  the  amount  of  the  penalty 
within  the  discretion  of  the  Board  in  each  case  of  conviction,  and  without 
even  limiting  them  to  imposing  a  fine  not  exceeding  SO*.,  which  the 
statute  requires  shall  be  the  limit  in  regard  to  all  penalties.  The  opinion 
of  this  court  is  required  only  upon  the  validity  of  the  bye  law.  For  the 
reason  which  1  have  given  I  consider  it  bad,  and  that  therefore  the 
plaintiff  is  entitled  to  judgment. 

Upon  the  principal  question,  whether  the  Corporation  has  power  to 
make  regulations  requiring  butchers'  meat  to  be  sold  only  in  the  market 
within  certain  hours,  I  do  not  think  that  power  can  be  denied  to  them. 
Having  authority  to  fix  the  days  and  hours  for  selling  butchers'  meat,  that 
gives  them  authority  to  provide  that  it  shall  not  be  sold  within  certain 
hours  except  in  the  market,  because  they  could  clearly  restrain  its  being 
sold  at  all  within  those  hours  in  the  town  ;  and  the  only  question  would 
be,  whether  under  the  power  given,  such  a  bye-law  as  this,  qualified  as 
it  is,  would  be  so  unreasonable  as  to  be  bad.  The  Corporation  has 
besides,  by  the  concluding  words  of  the  21st  clause,  not  merely  authority 
to  fix  upon  such  days  and  hours  as  they  may  think  fit,  for  the  purpose  of 
selling  butchers'  meat  in  the  town  of  London,  but  also  "  to  make  such 
"  other  orders  and  regulations  relative  thereto,  as  they  shall  deem  expe- 
"  dient."  This  is  a  power  so  comprehensive  as  to  be  bounded  only  (in 
regard  to  the  object  specified)  by  the  obvious  restrictions,  that  they  can 
enact  nothing  repugnant  to  the  statutes  of  the  province ;  and  admitting 
that  with  respect  to  a  power  thus  delegated  by  the  legislature,  its  exer- 
cise must,  like  the  legislative  power  of  ordinary  chartered  corporations, 
be  restrained  within  such  bounds  as  courts  of  justice  may  pronounce 
reasonable,  still  we  should  have  difl^iculty  in  declaring  the  object  of  such 
a  regulation  as  that  in  question  to  be  unreasonable. 

We  must  have  respect  to  what  the  legislature  of  this  province  has 
been  in  the  habit  of  doing  in  other  cases,  and  to  the  use  which  has  always 
been  openly  and  notoriously  made  of  the  power  of  regulation  which  they 
have  conferred  in  other  instances  in  regard  to  this  same  matter ;  and  we 
know,  that  so  far  from  its  being  looked  upon  as  unreasonable,  it  has  been 
the  constant  practice  where  markets  exist,  to  prohibit  the  selling  of 
butchers'  meat  and  some  other  articles  of  provision,  except  at  the  market, 
within  certain  hours.  It  is  felt  to  be  for  the  common  convenience  of  the 
inhabitants  of  a  town,  that  such  regulations  should  be  made. 

There  seems  to  be  an  omission  in  regard  to  this  town  of  any  recogni- 
tion of  a  certain  market,  or  any  appointment  of  one,  or  any  express  power 
to  establish  one,  although  the  11  th  clause  assumes  that  a  market  house 
is  to  be  built. 

I  infer  from  the  case  stated  and  the  arguments,  that  there  is  in  fact  a 
market,  though  how  it  has  been  established  is  not  stated  ;  and  my  opinion 
that  the  Corporation  can  confine  the  sale  of  butchers'  meat  to  the  market 
within  certain  hours,  is  predicated  on  the  supposition  that  there  is  a 
market  to  which  the  regulation  can  be  applied, 
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Macaulay,  J. — I  am  of  opinion  that  the  respondent  is  entitled  to 
judgment  upon  the  defect  in  the  bye  law  in  relation  to  the  penalty.  Upon 
the  power  of  the  Corporation  to  make  the  bye  law,  I  am  not  prepared  to 
give  any  judgment. 

Jones,  J.,  and  McLean,  J.,  concurred  with  the  Chief  Justice. 

Judgment  confirmed  with  costs. 
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FROM  THE  SITTINGS  AFTER  EASTER  TERM,  8  VICTORIA, 
TO  HILARY  TERM,  9  VICTORIA. 


ACCOUNT  STATED. 

Effect  of^  by  Executor.']  An  admis- 
sion by  an  executor  of  a  debt  due 
by  his  testator,  is  not  sufficient  to 
take  the  case  out  of  the  statute  of 
limitations,  in  an  action  against  the 
executor,  without  an  express  promise 
on  his  part  to  pay  the  debt  admitted; 
but  an  account  stated  by  an  executor 
of  a  debt  due  by  his  testator,  which 
had  never  before  such  accounting 
been  ascertained  or  determined,  is 
sufficient  to  charge  the  executor  as  a 
substantive  debt,  without  any  express 
promise  to  pay. — Watkins  v.  Wash- 
burn, Executrix  of  Washburn,  291. 

ACTION. 

Notice  of^  requisite  as  to  Place.']  A 
notice  of  action  against  a  magistrate^ 
must  distinctly  specify  the  place 
where  the  act  complained  of  was 
done. — Madden  v.  Shewer,  115 

Notice  of.,  for  seizure  of  Goods  for 
breach  of  the  Revenue  Laws,  by  an 
Unauthorized  Person.]  A  seizure  of 
goods  for  a  breach  of  the  revenue 
laws,  by  a  person  who  is  not  an 
authorized  officer  of  the  customs  at 
the  time,  but  whose  act  is  subse- 
quently adopted  and  sanctioned  by 
the  collector  of  customs  for  the  part 
of  the  country  where  the  seizure  is 
made,  is  so  far  protected  by  the 
statutes  relating  to  the  customs,  as 
to  entitle  the  person  seizing  to  the 


notice  of  action,  &c.,  required  by 
those  statutes. — Wadsworth  v.  Mur- 
phy, 120. 

Notice  of  to  Principal,  tinder  4  Sc 
5  Vic.  ch.  25,  sec.  67.]  A  party 
arresting  another  while  engaged  appa- 
rently in  the  act  of  stealing  his  pro- 
perty, is  entitled  to  notice  of  action, 
under  4  &  5  Vic.  ch.  25,  sec.  67.—- 
McDonald  v.  Cameron,  406. 

ADMINISTRATION  BOND. 

In  the  name  of  the  Governor,  may 
be  sued  on  in  the  name  of  his  Succes- 
sor.] Semble:  An  administration  bond 
taken  in  the  name  of  the  governor  or 
person  administering  the  government 
of  the  province  for  the  time  being,  is 
good  under  the  probate  act,  and  may 
be  sued  on  in  the  name  of  any  suc- 
ceeding governor  or  person  adminis- 
tering the  government.— Metcalfe  v, 
McKenzie  et  al,  103. 

Form  of  Action.]  In  an  action  on 
an  administration  bond  given  to  a 
former  governor  of  the  province,  it  is 
sufficient,  even  on  special  demurrer, 
that  the  action  is  brought  in  the 
name  of  a  subsequent  governor. — 
Metcalfe  v.  McKenzie  et  al,  u29. 

AFFIDAVIT. 
Copy  of  Paper.    Title  of  Cause.] 
An  affidavit  verifying  the  copy  of  a 
paper  "  that  it  is  a  true  copy  as  the 
I  deponent  is  informed,  and  verily  be- 
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lieves,"  is  insufficient.  In  an  affida- 
vit in  a  cause,  the  words  plaintiffand 
defendant,  must  be  set  out  at  full 
length  in  the  title  of  the  cause. — 
Chafe  V.  Parr.  98. 

Jurat.  Commissioner.']  The  jurat 
of  an  affidavit  is  sufficient,  if  it  con- 
tains the  signature  of  the  commis- 
sioner who  took  it,  without  the  ad- 
dition of  any  words  shewing  him  to 
be  a  commissioner. — Henderson  v. 
Harper  et  al.,  97. 

Jurat.  Commissioner.']  An  affida- 
vit of  debt  concluding  that  "  the  de- 
fendant will  leave  the  province  of 
Canada,"  is  insufficient.  The  signa- 
ture of  the  commissioner  to  the 
jurat  of  an  affidavit  is  sufficient, 
without  the  addition  of  the  words 
*'  Commissioner,  &c." — Brown  et  al. 
V.  Parr,  98. 

AGREEMENT. 
Sole  of  Land.  Rescision  of  CoU' 
tract.]  Where  the  plaintiff  had  agreed 
verbally  with  the  defendant  to  pur- 
chase a  piece  of  land  from  him,  and 
having  been  let  into  possession  by 
him,  had  made  payments  on  account 
of  the  purchase  money,  in  money  and 
cattle,  and  the  defendant  afterwards 
sold  the  land  to  another  person, 
promising  to  repay  to  the  plaintiff 
what  he  had  received  from  him :  Held, 
that  on  his  refusing  afterwards  to  do 
so,  the  plaintiff  could  recover  the 
amount  from  him  in  an  action  for 
goods  sold  and  delivered  and  for 
money  paid. — Hill  v.  Stanton,  149. 

Special  Agreement.  Common  Counts.] 
Where  the  plaintiff,  who  had  been  let 
into  the  possession  of  land,  on  an 
agreement  to  purchase,  contracted 
with  another  to  sell  him  a  quantity 
of  standing  timber  at  so  much  a  tree, 
which  was  to  be  paid  for  before  the 
timber  was  taken  off  the  land,  and 
the  defendant  purchased  the  timber 
from  the  vendee  after  he  had  made 
1 2,000  feet  of  it  on  the  land,  agree- 
ing to  pay  the  plaintiff  in  the  same 


manner  as  the  vendee  had  done ;  and 
the  plaintiff  having  failed  in  making 
his  payments  for  the  land,  the  defen- 
dant became  the  purchaser  in  fee 
from  his  vendor,  and  then  refusing  to 
pay  for  the  timber,  the  plaintiff  sued 
him  for  its  value  as  for  goods  sold 
and  delivered,  and  the  judge  at  the 
trial  directed  the  jury  that  the  action 
should  have  been  brought  on  the 
special  agreement,  but  they  notwith- 
standing found  a  verdict  for  the 
plaintiff :  the  court  refused  to  grant 
a  new  trial,  as  substantial  justice  had 
been  done  between  the  parties,  and 
the  defendant  was  not  allowed  to 
raise  an  objection  in  banc  that  the 
action  was  not  maintainable,  as  he 
was  the  owner  of  the  land,  as  he  had 
not  raised  that  point  at  the  trial. — 
McMahon  v.  Campbell,  158. 

Discharge  from.  License.]  The 
plaintiff  declared  in  assumpsit  on  an 
agreement  with  the  defendant  to 
make  100,000  bricks,  and  then 
averred  that  he  had  made  68,000  of 
them,  and  prepared  in  part  30,000 
more,  but  that  the  defendant  would 
not  allow  him  to  complete  them,  but 
absolutely  discharged,  hindered  and 
prevented  him  from  doing  so.  The 
defendant  pleaded,  first,  that  the 
plaintiff  entered  upon  a  close  of  the 
defendant  to  complete  the  work 
there,  and  that  the  defendant  pre- 
vented him  as  he  lawfully  might, 
which  was  the  same  hindering  and 
preventing;  and,  secondly,  that  the 
plaintiff  was  making  the  bricks  upon 
a  close  of  the  defendant,  and  had 
made  68,000  of  them  in  so  bad  and 
unskilful  a  manner,  and  was  proceed- 
ing to  make  the  rest  in  the  same  way, 
and  that  therefore  the  defendant  did 
then  forbid,  hinder  and  prevent  him 
from  making  the  residue,  which  is 
the  same  hindering  and  preventing, 
&c.  The  plaintiff  replied  leave  and 
license  to  the  first  plea,  and  demurred 
to  the  second ;  and  the  defendant 
demurred  to  the  replication  of  license : 
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Held,  that  both  pleas  were  bad,  be- 
cause pleaded  to  the  whole  declara- 
tion, and  not  answering  the  discharge^ 
and  that  the  replication  of  leave 
and  license  was  good. — Toleman  v. 
Crew,  186. 

AMENDMENT. 

At  Nisi  Prius.  Costs.l  Where 
in  trover  for  a  waggon,  the  evidence 
clearly  established  that  the  matter 
in  dispute  was  not  the  waggon,  but 
two  of  its  wheels,  and  the  plaintiff 
obtained  leave  to  amend  his  decla- 
ration at  nisi  prius,  by  adding  the 
wheels,  but  the  amendment  was  not 
in  fact  made,  and  the  jury  gave  a 
verdict  for  the  plaintiff  for  fifteen 
shillings:  the  court,  on  making  a 
rule  absolute  for  a  new  trial,  without 
costs,  against  which  no  cause  was 
shewn,  held,  that  in  such  a  case  the 
amendment  at  nisi  prius  should  have 
been  made  only  on  payment  of  costs. 
— Madill  V.  Chilvers,  269. 

After  Judgment  on  Demurrer.  ] 
Where  upon  the  argument  of  a 
general  demurrer  to  a  declaration, 
several  objections  were  raised,  which 
the  court  intimated  were  not  bad  in 
substance,  but  might  have  been  sus- 
tained if  specially  assigned;  and 
judgment  having,  however,  been 
given  in  favour  of  the  demurrer,  the 
plaintiff  amended  and  filed  a  new 
declaration,  which  was  open  to  seve- 
ral of  the  same  objections  as  had 
been  urged  on  general  demurrer; 
but  which  the  defendant  then  objected 
to  specially :  and  on  the  argument 
it  was  suggested  to  the  plaintiff's 
counsel  to  amend;  but  he  did  not  do 
so,  and  the  court  afterwards  gave 
judgment  against  him.  He  was 
subsequently  refused  leave  to  amend. 
— Metcalfe  v.  McKenzie  et  al,  404. 

ARBITRATION. 
Award  of  different  matters,  at  dif- 
ferent times,  under  the  same  submission, 
within  specified  period.]    Where  in 
debt  on  bond  conditioned  for  the 


performance  of  an  award  on  a  sub- 
mission of  all  matters  in  difference, 
the  defendant  pleaded  no  award,  and 
the  plaintiff  replied  setting  out  an 
award  on  one  subject  matter,  for  the 
payment  by  the  defendant  of  a  cer- 
tain sum  of  money  to  the  plaintiff, 
and  averred  that  the  parties  had 
agreed  to  withdraw  all  except  that 
subject  matter  from  the  consideration 
of  the  arbitrators,  and  to  settle  the 
other  matters  in  difference  themselves, 
but  if  they  could  not  settle  the  other 
matters  themselves,  then  to  refer 
them  back  to  the  arbitrators,  and 
that  they  could  not  settle  them 
themselves,  but  referred  them  back 
to  the  arbitrators,  who  within  the 
time  for  making  the  award  under  the 
submission,  awarded  on  the  other 
matters  in  difference  in  favour  of 
the  plaintiff  also,  and  then  set  out 
as  a  breach  the  non-payment  of  the 
money  under  the  awards,  to  which 
the  defendant  demurred  specially. 
The  court  held  the  first  award 
clearly  good,  and  semble  that  the 
second  was  good  also. — Baby  v. 
Davenport,  65. 

Award.  Several  Issues."]  Where 
in  an  action  of  assumpsit,  the  defen- 
dant pleaded  the  general  issue  and 
a  set-off,  and  a  verdict  was  after- 
wards taken  for  the  plaintiff,  subject 
to  a  reference  to  arbitration,  with 
leave  to  the  arbitrators  to  enter  a 
verdict  for  the  defendants ;  and  the 
arbitrators  awarded,  "that  at  the 
time  of  the  commencement  of  the 
action  or  at  any  time  afterwards,  the 
plaintiff  had  not  any  cause  of  action 
whatever  against  the  defendant," 
and  directed  a  verdict  to  be  entered 
for  the  defendant  for  £20  10s.  Id. 
Held,  on  motion  to  set  aside  the 
award,  that  both  the  issues  were 
sufficiently  disposed  of. — Townsend 
V.  Morton,  100. 

Pleading.  Several  Issues.  Costs  to 
abide  the  event.]  Where  a  cause  in  which 
there  are  several  issues  joined  is  refer- 
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red  to  arbitration,  with  costs  to  abide 
the  event,  and  the  arbitrators  award 
a  certain  sum  to  the  plaintiff,  with- 
out saying  any  thing  about  the  issues, 
which  are  not  necessarily,  from  their 
nature,  determined  by  the  award  in 
favour  of  the  plaintiff,  the  award 
cannot  be  supported. — Bernard  v. 
Strachan,  128. 

Making  the  Submission  a  rule 
of  Court.  Enlargement  of  time.  ] 
Scmlle :  where  parties  executed 
articles  of  agreement  to  refer  to  arbi- 
tration, and  the  articles  contained  no 
clause  to  make  the  submission  a  rule 
of  court,  but  by  a  subsequent  instru- 
ment some  months  afterwards  such 
a  clause  was  introduced,  that  such 
a  submission  could  not  be  made  a 
rule  of  court  under  the  statute. 

If  the  time  for  making  an  award 
has  been  enlarged  by  the  arbitrators, 
such  enlargement  must  be  specified 
in  the  rule  of  court  on  the  submis- 
sion, on  an  application  to  set  aside 
the  award. — Thirkell  et  al,  in  re, 
173. 

Setting  aside  an  Award.  Refusal 
of  arbitrators  to  examine  witnesses.'} 
Where  one  of  the  parties  to  a  re- 
ference requires  the  arbitrators  to 
examine  witnesses,  which  they  refuse 
to  do,  the  award  will  be  set  aside, 
although  it  be  shewn  that,  before 
the  submission  was  signed,  the  arbi- 
trators informed  the  parties  that  they 
would  not  allow  either  of  them,  or 
their  attorneys,  or  agents,  to  be  pre- 
sent at  their  investigations. — McMul- 
len  &  Cay  ley,  in  re.,  175. 

Interested  Witness.  Effect  on 
Award."]  Where  arbitrators  admit 
the  testimony  of  a  witness  who  has 
a  distinct  interest  in  the  matters  in 
dispute,  and  afterwards  award  in 
favour  of  the  party  on  whose  behalf 
the  witness  was  examined,  the  sub- 
mission to  arbitration  containing  no 
consent  to  the  examination  of  the 
parties  interested,  the  award  will  be 


set  aside. — Davis  v.  Birdsall  et  al, 
199. 

ARREST. 
Affidavit  of  Debt.]  An  affidavit  of 
debt  for  the  sum  of  £613,  stated  to 
be  due  as  a  distinct  sum  for  each  of 
three  different  causes  of  action  ;  but 
concluding  that  "the  said  sum  of 
£613,  is  still  due  and  owing  to  this 
deponent,  by  the  said  Thomas  Eccles, 
&c.,  "  was  held  insufficient. — Barry 
V.  Eccles,  383. 

Discharge  of  prisoner  on  reference 
to  a?^bitration.]  After  an  arrest  for 
£613,  and  while  the  defendant  was 
in  custody,  all  matters  in  difference 
between  the  parties  were  referred  to 
arbitration,  and  an  award  made  in 
favour  of  the  plaintiff  for  £140. 
The  defendant  was  discharged  from 
custody. — //;. 

Prompt  Application.']  The  rule  as 
to  the  necessity  of  a  prompt  applica- 
tion in  cases  of  irregularity,  is  not 
strictly  applied  in  the  cases  of  pri- 
soners.— lb. 

Second  Arrest.]  Where  after  an 
arrest  set  aside  for  irregularity  in  a 
district  court,  the  plaintiff  arrested 
the  defendant  in  the  same  suit  on  an 
alias  writ  under  the  statute ;  and 
the  defendant  then  removed  the 
cause  into  the  Queen's  Bench,  by 
habeas  corpus,  for  the  purpose  of 
setting  the  second  arrest  aside  ;  but 
subsequently  took  steps  in  the  cause 
in  the  district  court,  and  did  not  put 
in  special  bail  in  the  Queen's  Bench, 
The  court  refused  to  set  aside  the 
second  arrest,  and  ordered  a  pro- 
cedendo.— Garfield  v.  Simons,  411. 

ASSAULT  AND  BATTERY. 
Pleading.  Justification.  ]  Where 
in  trespass  for  assault  and  battery, 
wounding  and  kicking,  and  tearing 
the  plaintiff's  clothes,  the  defendant 
justified  as  for  the  moderate  correc- 
tion of  the  plaintiff  as  his  servant, 
the  plea  was  held  bad  on  demurrer, 
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as  It  afforded  no  answer  to  the 
wounding,  and  tearing  the  clothes  of 
the  plaintiff — Mitchell  v.  Defries. — 
430, 

ASSUMPSIT. 

Special  Agreement  Common 
Counts.']  Where  in  assumpsit  for 
work,  labour,  and  materials,  in  build- 
ing part  of  a  house,  with  the  general 
issue  pleaded,  it  appeared  at  the  trial 
that  the  work  had  been  done  under 
a  special  agreement,  the  terms  of 
which  had  not  been  complied  with, 
but  that  the  defendant  had  had  the 
work  valued  at  a  certain  sum,  having 
sold  the  property,  and  the  plaintiff 
then  left  the  work,  and  brought  his 
action ;  held,  that  the  action  was  well 
brought  on  the  common  counts. — 
Aitkin  v.  Malcolm,  134. 

ATTORNEY. 

Admission.']  A  solicitor  in  the 
sheriff's  court  in  Scotland  is  not 
entitled  to  be  admitted  an  attorney 
of  this  court,  on  proof  of  service  for 
three  years  under  articles  in  Upper 
Canada,  under  the  provisions  of 
statute  7  Will.  IV.  ch.  15. — Macara, 
in  re,  114. 

Right  to  recover  Costs  on  Suits  not 
conducted  to  Final  Issue.]  Attornies 
had  been  retained  to  conduct  some 
suits  for  a  client,  which  they  carried 
on  for  a  length  of  time,  when  no  fur- 
ther proceedings  being  taken,  after  a 
lapse  of  several  years  they  served 
their  bills  of  costs  :  Held,  that  they 
had  a  right,  under  the  circumstances, 
to  retire  from  the  further  conduct  of 
the  suit,  and  to  require  payment  of  | 
the  costs  already  incurred. — Smith  & 
Crooks  V.  Graham,  138. 

Fees,  when  Plaintiff  in  Person.] 
Attorneys  suing  in  person  are  allowed 
in  this  court,  fees  for  the  same  ser- 
vices as  are  allowed  in  the  like  cases 
in  England  ;  but  an  attorney,  who  is 
also  a  banister,  cannot  tax  a  counsel 
fee  to  himself  when  he  sues  in  per- 


son, and  conducts  his  own  cause  at 
nisi  prius. — Smith  &  Crooks  v.  Gra- 
ham, 268. 

Negligence.  Charge  of  Fraudu- 
lent Breach  of  Duty.]  An  attorney 
is  not  responsible  as  for  a  fraudulent 
breach  of  duty,  for  an  erroneous 
opinion  given  to  a  client  on  a  ques- 
tion arising  on  a  will. — Alexander  v. 
Small  &  Gowan,  298. 

Plea  no  Bill  delivered.,  form  of] 
The  plea  of  no  bill  delivered  to  an 
action  brought  by  an  attorney  to  re- 
cover his  costs,  should  conclude  with 
a  verification ;  and  a  plea  that  the 
action  was  commenced  before  the 
expiration  of  one  month  after  the 
delivery  of  any  bill,  &c.,  was  held 
bad  on  special  demurrer,  as  contain- 
ing a  negative  pregnant. — Denison, 
one,  &c.  V.  Donelly,  394. 

AUCTIONEER. 
Sale  to  Vendee,  without  Notice.]  If 
goods  are  sent  to  an  auctioneer  to 
sell,  and  the  principal  afterwards  di- 
rects the  autioneer  not  to  sell  them, 
but  the  goods  still  remain  in  his  pos- 
session, and  are  purchased  bona  fide 
by  a  third  party,  who  has  no  notice 
whatever  of  the  revocation  of  the 
auctioneer's  authority,  such  sale  is 
good. — Gunn  v.  Gillespie,  151. 

Purchase  of  goods  hy  partner  of] 
Where  goods  were  sold  by  auction, 
but  not  having  been  taken  away  by 
the  purchaser,  were  afterwards  re- sold 
at  a  loss  ;  and  were  purchased  by  a 
person  who  was  the  partner  of  the 
auctioneer,  though  in  another  busi- 
ness totally  distinct  from  that  of  auc- 
tioneer; and  an  action  was  afterwards 
brought  by  the  auctioneer  to  recover 
from  the  first  purchaser  the  loss  on  the 
re-sale  :  Held,  that  it  was  no  good 
ground  of  objection  to  such  action 
that  the  goods  on  the  re-sale  had  been 
purchased  by  such  partner  of  the 
auctioneer. — Clarkson  &  Brunskillv. 
Noble,  361. 
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BAIL. 

Construction  of  recognizance  un- 
der 7  Vic.  ch.  31]  Under  the  re- 
pealed statute  7  Victoria,  ch.  31,  the 
recognizance  of  the  bail  was  not  for- 
feited by  the  non-payment  of  the 
condemnation  money  on  the  recovery 
of  judgment,  unless  the  alternative 
condition  in  the  recognizance  was 
not  complied  with.  The  legislature 
having  made  no  provision  in  the  act, 
by  which  the  statute  7  Vic.  ch.  31, 
was  repealed,  for  continuing  the  pro- 
ceedings commenced  under  the  re- 
pealed statute,  no  proceeding  can 
now  be  taken  against  bail  under  such 
recognizance. — Hardy  v.  Hall,  et  al., 
276. 

BANKRUPTCY. 

Prohibition.  Stay  of  Proceedings. 
Substantial  damages.']  Where  on  ap- 
plication for  a  prohibition  to  the 
Vice- Chancellor,  sitting  in  Bank- 
ruptcy as  the  Court  of  Review,  the 
court  were  about  to  order  the  writ  to 
issue,  when  the  party,  whose  pro- 
ceedings were  about  to  be  restrained, 
applied  for  directions  that  the  party 
moving  should  declare  in  prohibition, 
which  was  accordingly  ordered  by 
the  court ;  and  afterwards  the  same 
party  applied  to  stay  further  pro- 
ceedings without  costs,  which  was 
opposed  by  the  plaintiff  in  prohibi- 
tion, on  the  ground  that  he  was  pro- 
ceeding to  recover  substantial  da- 
mages ;  the  court  refused  to  direct 
the  proceedings  to  be  stayed. — The 
Queen  v.  the  Vice- Chancellor  of 
Upper  Canada,  92. 

JExecidion.  Seizure  before  issuing 
of  Commission.']  Under  the  75  th 
clause  of  our  Bankruptcy  Act,  the 
108th  section  of  the  British  statute, 
6  Geo.  IV.  ch.  16,  is  not  in  force  in 
Upper  Canada. 

If  a  seizure  be  made  under  exe- 
cution, without  notice  of  a  prior  act 
of  bankruptcy,  before  the  issuing  of 
a  commission  of  Bankrupt,  the  sheriff  | 


may  proceed  to  sell  and  pay  over  the 
proceeds  of  sale  to  the  execution  cre- 
ditor, though  the  commission  be 
placed  in  his  hands  before  sale. 
When  a  party  had  confessed  judg- 
ment to  a  banking  institution  before 
the  passing  of  the  bankrupt  law,  with 
the  understanding  that  the  judgment 
would  not  be  enforced  so  long  as  he 
continued  to  pay  to  the  plaintiff  a 
certain  sum  every  fortnight ;  and  it 
was  subsequently  agreed,  after  seve- 
ral payments,  that  the  confession  of 
judgment  should  stand  as  a  security 
also  for  notes  to  be  discounted  for 
the  party,  and  proceedings  having 
been  threatened  against  him  by  other 
creditors,  the  bank  issued  executions 
upon  the  judgment  and  sold  :  Held 
that  the  assignee  of  the  bankrupt  on 
a  commission  issued  after  the  seizure, 
but  before  sale,  could  not  recover  the 
proceeds  in  an  action  for  money  had 
and  received  against  the  bank. — 
Maulson,  assignee  of  Kissock  v.  The 
Commercial  Bank,  M.  D.,  338. 

BARGAIN  AND  SALE. 
Registration  of  Deed  of]  The 
Provincial  statute  4  Will.  IV.  ch. 
1,  sec.  47,  which  declares  that  it 
shall  not  be  necessary  to  enrol  or 
register  a  deed  of  bargain  and  sale 
for  the  mere  purpose  of  passing  the 
land,  applies  to  such  deeds  executed 
before,  as  well  as  since,  the  passing 
of  that  statute. — Doe  dem  Loucks  v. 
Fisher,  470. 

BOND. 

Pleading  performance.]  Where  in 
an  action  on  a  bond,  there  is  some- 
thing to  be  performed  according  to 
the  condition,  after  the  making  of  the 
bond,  it  will  be  sufficient  if  it  appears 
that  the  thing  must  necessarily  have 
been  perfonned  after  the  making  of 
the  bond,  though  those  words  are  not 
used. 

The  condition  of  a  bond  was  to 
collect  and  pay  over  monies  :  Plea 
that  the  defendant  paid  over  all  the 
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monies  collected  without  shewing 
how  much  collected,  held  sufficient. 
— Denison,  one,  &c.,  v.  Donelly,  395. 

Pleading.  Averment  of  extension 
of  time  ']  In  debt  on  bond,  the  con- 
dition set  out  was  for  the  performance 
of  the  office  and  duty  of  deputy  she- 
riff for  six  months,  and  for  such  other 
period  as  the  sheriff  and  deputy 
should  agree  upon,  and  endorse  upon 
the  bond  ;  and  in  answer  to  a  plea 
of  performance,  the  plaintiff  replied, 
setting  out  that  the  period  had  been 
extended,  but  did  not  aver  that  the 
extension  was  made  during  the  pe- 
riod of  six  months :  the  replication 
was  held  bad. — Hamilton  v.  Ander- 
son, 452. 

BYE-LAW. 

Penalty  for  infraction  of]  Where 
a  corporation  is  empowered  by  sta- 
tute to  enact  bye-laws,  and  to  enforce 
a  penalty  for  their  infraction,  not 
exceeding  a  certain  amount ;  a  bye- 
law  is  bad  which  annexes  a  penalty 
to  an  offence,  but  does  not  declare 
the  amount. — Peters  v.  The  London 
Board  of  Police,  543. 

CAPIAS  AD  SATISFACIEN- 
DUM. 

Ca.  Sa.  on  affidavit  fled  lefore  In- 
solvent Act.]  A  writ  of  capias  ad 
satisfaciendum  cannot  be  issued,  since 
the  Insolvent  Act,  upon  an  affidavit 
filed  under  the  former  law  at  the 
commencement  of  the  suit. — Sewell 
V.  Dray,  179. 

CASE. 

Negligence.  Carelessness  in  d?iv- 
ing.  Effect  of  contract  to  carry 
safely.]  In  an  action  against  the 
proprietors  of  a  rail-road  car,  for  an 
accident  that  happened  to  the  plain- 
tiff, in  consequence  of  the  careless- 
ness of  one  of  their  drivers,  an  aver- 
ment in  the  declaration,  that  the  con- 
tract was  to  carry  safely.,  is  supported 
by  proof  that  the  accident  arose  from 
the  driver's  want  of  care  and  skill. — 
Thompson  v.  Macklem  et  al.,  300. 
4  h 


Fire.  Question  of  Negligence.]  A 
person  kindling  a  fire  on  his  own 
land  for  the  purpose  of  clearing  it,  is 
not  liable  at  all  risks  for  any  injurious 
consequences  that  may  ensue  to  the 
property  of  his  neighbours.— -Dean  v. 
McCarty,  448. 

Conspiracy.  Averment  of  Malice.] 
An  action  on  the  case  in  the  nature 
of  a  conspiracy,  does  not  lie  against 
a  person  for  supplanting  another  in 
the  purchase  of  goods,  which  had 
first  been  contracted  for  by  the  latter 
party ;  and  in  every  action  on  the 
case  in  the  nature  of  a  conspiracy, 
the  declaration  must  expressly  aver 
malice  on  the  part  of  the  defendant. 
— Davis  V.  Minor  et  al.,  464. 
COGNOVIT. 

JVhat  a  sufficient  Compliance  with 
Rule  of  Court.,  Easter^  9  Geo.  IV.] 
If  a  cognovit  be  prepared  by  an  at- 
torney, and  his  name  be  endorsed  on 
it  at  the  time  of  execution,  it  is  a 
sufficient  compliance  with  the  rule  of 
court,  Easter,  9  Geo.  IV.,  although 
the  cognovit  is  afterwards  executed 
in  the  plaintiff's  counting-house, 
when  his  attorney  is  not  present. — - 
Clark  son  v.  Miller,  96. 

CONSPIRACY. 

Pleading.  Averment  of  Malice^ 
Case  for.]  An  action  on  the  case  in 
the  nature  of  a  conspiracy  does  not 
lie  against  a  person  for  supplanting 
another  in  the  purchase  of  goods, 
which  had  first  been  contracted  for 
by  the  latter  party;  and  in  every 
action  on  the  case  in  the  nature  of  a 
conspiracy,  the  declaration  must  ex- 
pressly aver  malice  on  the  part  of  the 
defendant.— Davis  v.  Minor  et  al. 
464. 

CORONER. 
Poundage.]    A    coroner   is  not 
entitled  to  poundage  on  an  attach- 
ment against  the  sheriff. — Duggan 
in  re  Coroner,  118. 

COSTS 

Of  the  r>ay  allowed  on  Notice  of 
Assessment.]    Where  a  plaintiff  gives 
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notice  of  assessment  of  damages  after 
judgment  by  default,  and  does  not 
countermand  his  notice,  nor  proceed 
to  assess  his  damages,  the  defendant 
is  entitled  to  the  costs  of  the  day. — 
King's  College  v.  Maybee,  94. 

Of  Unnecessary  Pleadings  disallow- 
ed.'] Where  separate  actions  were 
brought  by  the  obligee  against  the 
obhgors  in  a  joint  and  several  bond, 
and  the  pleadings  having  been  drawn 
on  both  sides  to  an  unnecessary 
length,  the  plaintiff  had  leave  to  dis- 
continue after  argument  on  demurrer, 
and  the  master  disallowed  the  de- 
fendant a  great  portion  of  the  plead- 
ings, which  he  considered  had  been 
unnecessarily  pleaded  ;  the  court  dis- 
charged a  rule  nisi,  obtained  by  the 
defendant  to  revise  the  taxation,  with 
costs. — Malloch  v.  Grier,  113. 

Trellminary  Objection.  Substantial 
Objection.']  Where  a  defendant  moved 
to  set  aside  an  alias  writ  for  want  of 
an  original  to  warrant  it,  and  his 
affidavit  did  not  shew  that  no  original 
writ  had  issued,  his  rule  was  dis- 
charged with  costs. 

If  a  rule  is  discharged  on  a  preli- 
minary objection,  such  as  an  error  in 
the  entitling  of  an  affidavit,  &c.,  costs 
win  not  be  allowed ;  but  if  the  objec- 
tioa  is  to  the  sufficiency  of  the  mate- 
rials on  which  the  rule  has  been 
moved,  the  rule  will  be  discharged 
with  costs. — Hughes  v.  Hamilton  et 
al.,  172. 

On  Amendment  after  Demurrer., 
when  not  allowed.]  If  a  declaration  is 
drav^^n  up  in  a  slovenl}"  and  careless 
Etyle,  the  court,  although  expressing 
an  opinion  in  favour  of  the  plaintiff, 
on  demurrer,  will  frequently  direct 
him  to  amend  without  costs. — Mur- 
phy V.  Burnham,  261. 

Of  the  Day.]  W'here  if  the  jury 
were  sworn  in  an  ejectment  cause, 
the  defendant  objected  that  the 
jurata  was  defective,  and  the  judge 
being  of  that  opinion  discharged  the 


jury,  and  the  defendant  obtained  a 
rule  for  the  costs  of  the  day,  the 
court  afterwards  rescinded  that  rule 
on  the  motion  of  the  plaintiffs. — Doe 
dem  Crooks  et  Ux.  v.  Cummings,  380. 

Full  Costs.  Suit  by  Attorney.]  Where 
the  plaintiffs  suing  as  attornies  for 
the  amount  of  a  bill  of  costs  pro- 
ceeded by  attorney,  and  not  in  person 
by  attachment  of  privilege,  and  as- 
sessed damages  at  a  sum  under  £10, 
the  court  refused  to  allow  them  full 
costs. — Strachan  et  al.  v.  Bullock, 
382. 

Certificate.  Examination  of  witness 
after  Verdict.]  Where  on  the  trial  of 
an  issue  in  assumpsit,  and  after  the 
jury  had  rendered  their  verdict,  but 
before  any  other  business  was  pro- 
ceeded with,  the  learned  judge  ex- 
amined a  witness,  to  prove  only  that 
the  cause  was  one  proper  to  be  tried 
in  the  Queen's  Bench,  and  there- 
upon granted  a  certificate  for  costs  : 
the  court,  on  motion  to  rescind  the 
certificate,  held  that  it  was  properly 
granted. — Handcockv.  Bethune,  386. 

COVENANT. 

What  amounts  to.]    Where  a  co- 
venant was  contained  in  a  lease  that 
the  lessee  should  erect  a  building  on 
the    demised    premises  during  the 
term  :  "  Provided  always,  and  it  is 
the  true  intent  and  meaning  of  these 
presents,  and  the  parties  thereunto, 
j  that,  at  the  expiration  of  the  demise, 
I  the  buildings  erected  shall  be  paid 
I  for  at  the  valuation  of  two  indifferent 
persons  under  oath,  one  to  be  chosen 
by  each  party,  &c."    Held,  on  a  plea 
of  non  est  factum  pleaded  to  a  decla- 
ration treating  the  part  of  the  lease 
!  commencing  "  provided  always,"  as  a 
I  covenant,  that  the  plaintiff  was  en- 
I  titled  to  recover. — McFattridge,  ad- 
ministrator, V.  Talbert  et  al.,  156. 
j     Pleading  in.]    Where  the  plaintiff, 
who  had  been  let  into  the  possession 
J  of  land,  on  an  agreement  to  purchase, 
:  contracted  with  another  to  sell  him 
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a  quantity  of  standing  timber  at  so 
much  a  tree,  which  was  to  be  paid 
for  before  the  timber  was  taken  off 
the  land,  and  the  defendant  purchased 
the  timber  from  the  vendee  after  he 
had  made  about  12,000  feet  of  it 
on  the  land,  agreeing  to  pay  the 
plaintiff  in  the  same  manner  as  the 
vendee  had  done  ;  and  the  plaintiff 
having  failed  in  making  his  payments 
for  the  land,  the  defendant  became 
the  purchaser  in  fee  from  his  vendor, 
and  then  refusing  to  pay  for  the  tim- 
ber, the  plaintiff  sued  him  for  its 
value  as  for  goods  sold  and  delivered  ; 
and  the  judge  at  the  trial  directed 
the  jury  that  the  action  should  have 
been  brought  on  the  special  agree- 
ment, but  they  notwithstanding  found 
a  verdict  for  the  plaintiff — the  court 
refused  to  grant  a  new  trial,  as  sub- 
stantial justice  had  been  done  between 
the  parties,  and  the  defendant  was 
not  allowed  to  raise  an  objection  in 
banc,  that  the  action  was  not  main- 
tainable, as  he  was  the  owner  of  the 
land,  as  he  had  not  raised  that  point 
at  the  trial. — McMahon  v.  Campbell, 
158. 

Payment  of  Money.  Breach.'] 
Where  the  plaintiff  declared  on  a  co- 
venant for  the  payment  of  250/.,  by 
annual  instalments  of  62Z  \0s.  on  the 
1st  of  January  in  each  year,  until  the 
whole  sum  was  paid,  and  assigned  as 
a  breach,  that  on  the  1st  of  January, 
1845,  the  sum  of  125Z.  became  due  for 
two  instalments  in  the  said  covenant, 
the  declaration  was  held  good  on  spe- 
cial demurrer. — Thompson  v.  Cham- 
bers, 191. 

Assignment  of  Breach.']  Where 
in  covenant  on  a  deed  in  fee  for  quiet 
enjoyment  against  all  claims,  the 
breach  assigned  was,  that  the  land 
sold  was  not,  at  the  time  of  the  bar- 
gain and  sale,  free  from  incumbrances, 
but  on  the  contrary,  15/.  was  then 
due  upon  it  for  arrears  of  rates  :  The 
declaration  was  held  bad  on  special 
demurrer. — Wilson  v.  Rorke,  437. 


DE  INJURIA. 

Infringement  of  Patent.']  Where 
in  case  for  the  infringement  of  a  pa- 
tent, the  defendant  pleaded  that  the 
invention  for  which  the  patent  had 
been  obtained  was  not  a  new  inven- 
tion, but  had  been  publicly  used  and 
vended  in  a  foreign  country  ;  to  which 
the  plaintiff  replied  de  injuria  :  Held, 
that  the  plea  was  a  good  answer  to 
the  declaration,  but  that  the  replica- 
tion was  bad,  as  the  plea  was  in  de- 
nial of  the  right,  and  not  in  excuse 
for  its  violation. — Vannorman  v.  Leo- 
nard, 72. 

DISTRESS. 

Principal  in  Distress  for  Rent  can- 
not justify  as  Bailiff.]  Where  a  party 
assumes  to  act  as  principal  in  making 
a  distress  for  rent,  he  cannot  after- 
wards justify  as  bailiffs  on  the  sub- 
sequent confirmation  of  the  party 
entitled  to  the  rent. — Lambert  V. 
Marsh,  39. 

DISTRICT  COURT. 
Removing  pi^oceediiigs from.]  Where 
after  an  arrest  set  aside  for  irregula- 
rity in  a  district  court,  the  plaintiff 
arrested  the  defendant  in  the  same  suit, 
on  an  alias  writ  under  the  statute ; 
and  the  defendant  then  removed  the 
cause  into  the  Queen's  Bench  by  ha- 
beas corpus,  for  the  purpose  of  setting 
the  second  arrest  aside  ;  but  subse- 
quently took  steps  in  the  cause  in  the 
district  court,  and  did  not  put  in 
special  bail  in  the  Queen's  Bench : 
The  court  refused  to  set  aside  the 
second  arrest,  and  ordered  a  proce- 
dendo.— Garfield  v.  Simons,  411. 

DIVISION  COURT. 
Liahility  of  Bailiff.  Notice  of  ac^ 
tion.]  Held,  that  the  bailiff  who 
made  a  seizure  under  an  execution 
issued  on  a  judgment  by  the  judge 
of  the  district  court,  under  the  Di- 
vision Court  Act,  was  not  liable, 
though  it  was  necessary  that  his  de- 
fence should  be  pleaded  specially,  as 
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there  was  no  privilege  of  giving  the  I 
special  matter  in  evidence  under  the 
general  issue,  under  that  act,  or  the 
1  Vic.  ch.  1 6  ;  but  quaere,  whether 
he  does  not  come  within  the  provi- 
sions of  the  English  statute  21  Jac. 
I.  ch.  12. — Davis  v.  Moore  et  al. 
180. 

Action  hy  Treasurer  of  District.'] 
In  an  action  by  a  treasurer  of  a  dis- 
trict, under  the  Division  Court  Act, 
against  the  clerk  of  a  division  court, 
for  not  paying  over  monies  received 
by  him,  it  is  sufficient  to  declare  in 
the  treasurer's  own  name  for  money 
had  and  received  by  the  defendant  to 
the  use  of  the  plaintiff,  for  the  pur- 
poses of  the  act. — Howard  v.  Walton, 
266. 

DOWER. 

Casting  an  essoign.  Pi'ocess  is- 
sued in  outer  district.]  In  dower,  the 
tenant  cannot  cast  an  essoign  himself 
by  an  entry  made  in  his  own  name, 
but  it  must  be  done  by  some  third 
party.  Semble,  process  in  dower 
cannot  be  issued  from  a  deputy's 
office  in  an  outer  district. — Hender- 
son V.  Stephens  et  al.,  64. 

Outer  District.]  Proceedings  in 
dower  cannot  be  taken  in  an  outer 
district.  —  Amiot  et  ux.  v.  Wood- 
cock, 119. 

Estoppel  of  Wife.]  Where  the 
nominee  of  lands  of  the  Crown,  be- 
fore letters  patent  issued  for  the  lands, 
sold  and  conveyed  them  away,  being 
at  that  time  unmarried  ;  and  after- 
wards having  obtained  the  letters 
patent,  made  a  new  conveyance  to 
the  same  party,  being  then  married  : 
Held,  that  after  his  death  his  wife 
could  not  claim  dower  in  the  land, 
as  she  was  estopped  by  the  deed 
made  before  the  letters  patent  issued, 
—McLean  v.  Laidlaw,  222. 

.  EJECTMENT. 
Vendor  and  Purchaser.  Denial  of  Ti- 
tle.] A  person  who  makes  an  agreement 
to  purchase  land  from  another,  and 


I  enters  into  the  possession  of  the  land 
under  the  agreement,  which  he  subse- 
quently fails  to  perform,  cannot  defend 
an  action  of  ejectment  brought  by  the 
heir  of  his  vendor  for  breach  of  agree- 
ment, by  shewing  a  title  purchased 
over  his  head he  must  first  surren- 
der up  the  possession  taken  under 
the  contract  of  purchase. — Doe  dem. 
Mill  v.  Mill,  26. 

New  Writ  of  Possession.]  Where 
after  the  execution  of  a  writ  of  ha- 
bere facias  possessionem,  the  tenant 
who  had  been  in  possession  moved 
to  set  aside  the  proceedings  for  ir- 
regularity, and  his  rule  having  been 
discharged,  immediately  forcibly  dis- 
possessed the  lessor  of  the  plaintiff, 
the  court  granted  a  new  writ  of 
habere,  the  first  not  having  been  re- 
turned by  the  sheriff,  and  ordered 
that  the  defendant  should  pay  the 
costs  of  the  application  within  a 
month. — Doe  dem.  Peck  v.  Roe,  27. 

Landlord.  Estoppel.  Title  para- 
mount.] Where  the  defendant  in  eject- 
ment defended  as  the  landlord  of  the 
tenant  in  possession,  and  the  lessor 
of  the  plaintiff  proved  a  mortgage  in 
fee  from  the  tenant  to  himself,  but 
did  not  further  shew  the  tenant's  title 
to  the  land,  and  established  no  privity 
between  the  defendant  and  himself, 
and  the  defendant  having  shewn  title 
paramount  in  himself  to  the  land : 
Held,  that  he  was  entitled  to  recover. 
Doe  dem.  Mathewson  v.  Ault,  31. 

Tenants  in  Common.  Actual  Ouster.] 
In  ejectment  by  one  tenant  in  com- 
mon against  another,  if  it  be  shewn 
that  the  common  consent  rule  has 
been  entered  into,  proof  of  an  actual 
ouster  is  dispensed  with. — Doe  dem. 
Clarkson  v.  Haskins,  75. 

Charitable  Uses.]  The  statute  9 
Geo.  II.  ch.  36,  relating  to  charitable 
uses,  is  in  force  in  Upper  Canada. — 
Doe  dem.  Anderson  v.  Todd  et  al.,  82. 

Nonsuit.  Non-compliance  with 
Judge's  Order.]  Where  in  ejectment 
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by  a  mortgagee  against  the  mortgagor, 
a  judge's  order  was  obtained  in  vaca- 
tion, staying  proceedings  in  the  cause 
until  the  first  day  of  the  following 
term,  and  the  attorney  of  the  lessor 
of  the  plaintiff  proceeded  to  the  trial 
of  the  cause,  notwithstanding  the 
order,  conceiving  that  the  judge  had 
no  power  to  make  it,  and  the  plain- 
tiff was  nonsuited  at  the  trial,  because 
the  defendant  refused  to  confess 
lease,  entry  and  ouster,  the  court  set 
aside  the  nonsuit  for  irregularity, 
with  costs. — Doe  dem  Ferguson  v. 
McCarthy,  141. 

Possession  under  Contract  to  pur- 
chase. Failure  in  payments.  Right 
to  convey.']  Semhle.  Where  a  party 
is  let  into  the  possession  of  land 
under  a  contract  to  purchase,  and 
failing  to  make  good  the  payments 
for  the  land,  still  remains  in  posses- 
sion, such  possession,  although  it 
would  at  the  end  of  the  period  of 
limitation,  bar  the  vendor's  right  to 
recover  in  ejectment,  if  there  were 
no  acknowledgement  of  his  title,  is 
not  in  the  nature  of  a  disseisin,  and 
until  such  period  of  limitation  has 
expired,  the  vendor  has  good  right 
to  convey  v^^ithout  first  recovering 
possession. — Doe  dem  Dettrick  et  al 
V.  Dettrick,  153. 

Taxes.  Sufficient  distress.']  Where 
in  ejectment  by  a  sheriff's  vendee  of 
lands  sold  for  taxes,  the  jury  find  for 
the  defendant,  on  the  ground  that 
there  was  sufficient  distress  on  the 
premises  to  satisfy  the  taxes,  the 
court  will  not  set  aside  the  verdict 
and  grant  a  new  trial,  although  it 
may  be  doubtful  whether  much  too 
high  a  value  has  not  been  put  upon 
the  distress. — Doe  dem.  Powell  v. 
Craig,  208. 

Sale  of  Land  for  Taxes.]  In 
ejectment  by  a  sheriff's  vendee,  of 
lands  sold  for  arrears  of  taxes,  it  is 
sufficient  to  entitle  the  plaintiff  to 
recover,  if  it  appears  from  the  defen- 


dant's evidence  that  there  was  not 
sufficient  distress  upon  the  land;  and 
proving  that  there  were  some  few 
pieces  of  wood,  and  timber,  that  had 
been  cut  down  by  trespassers,  and 
left  by  them  to  be  prepared  for  the 
market,  on  the  lot,  is  not  sufficient 
evidence  of  distress  being  on  the 
land  to  prevent  the  necessity  for  the 
sale. — Doe  dem.  Powell  v.  Rorison, 
201. 

Evidence.  Twenty  Years''  Posses- 
sion. Adverse  Claim.]  A  deed 
made  by  a  person  out  of  possession 
of  the  land  conveyed,  when  there  are 
persons  in  possession  claiming  the 
fee  in  the  land  adversely  lo  him,  is 
void,  and  passes  no  estate  to  the 
vendee. — Doe  dem.  McMillan  v. 
Brock,  270. 

Registry.  Priority  of  conveyance.] 
Where  A.  holding  land  under  a 
registered  title,  sold  to  B.,  whose 
deed  was  not  registered,  and  B.  sold 
the  land  to  C.  and  after  such  sale 
sold  it  again  to  D.,  who  registered 
his  deed,  the  deed  to  C.  not  having 
been  registered;  held,  that  C.  could 
not,  by  obtaining  and  registering  a 
release  for  a  nominal  consideration 
from  the  heir  of  A.  obtain  priority 
over  D.,  as  C.  could  not  be  consi- 
dered, as  to  the  release,  as  a  subse- 
quent purchaser  for  a  valuable  con- 
sideration.— Doe  dem.  Major  v.  Rey- 
nolds, 311. 

Agreement  to  give  up  Possession. 
Notice  to  quit.]  Where  the  defendant 
had  gone  into  possession  of  land 
under  a  demise  for  four  years,  which 
was  void  under  the  statute  of  frauds  ; 
and  before  the  expiration  of  the  first 
year,  the  plaintiff  told  him  that  he 
should  want  the  land  in  the  spring ; 
and  the  defendant  agreed  to  give  it 
up  then :  Held,  that  under  these 
circumstances  there  was  no  necessity 
to  prove  a  formal  notice  to  quit.— 
Doe  dem.  Lyude  v.  Merritt,  410. 
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Nominee  of  the  Crown.  Estoppel.']  ! 
Where  the  nominee  of  land  from  the 
crown  gave  a  bond  for  a  deed  of  the 
land,  to  be  made  when  the  patent 
should  issue,  and  in  the  same  bond 
conveyed  the  land,  and  covenanted  to 
guarantee  the  title  :  Held,  on  eject- 
ment brought  by  a  party  claiming 
from  the  nominee  under  a  deed  exe- 
cuted by  him  after  the  letters  patent 
had  issued,  that  this  bond  gave  to 
the  obligee  no  title  by  estoppel. — Doe 
dem.  McGill  v.  Shea,  483. 

ESTOPPEL. 

Claim  to  Dower.]  Where  the  no- 
minee of  lands  of  the  crown,  before 
letters  patent  issued  for  the  lands, 
sold  and  conveyed  them  away,  being 
at  that  time  unmarried,  and  after- 
wards having  obtained  the  letters 
patent,  made  a  new  conveyance  to 
the  same  party,  being  then  married : 
Held,  that  after  his  death  his  wife 
could  not  claim  dower  in  the  land, 
as  she  was  estopped  by  the  deed 
made  before  the  letters  patent  issued. 
— McLean  v.  Laidlaw,  222. 

Assignee  of  Nominee  of  the  Crown.] 
Where  the  nominee  of  the  crown, 
before  any  patent  issued  for  the 
lands  on  which  he  was  located,  by 
deed-poll  conveyed  away  the  lands 
and  all  his  interest  in  them ;  and 
afterwards  the  patent  was  issued  in 
his  name,  and  he  then  made  a  second 
deed  to  another  person  :  Held,  that 
the  second  grantee  was  estopped  by 
the  first  deed  from  claiming  the 
land. — Doe  dem.  Irvine  v.  Webster, 
224. 

Nominee  of  the  Crown.]  Where 
the  nominee  of  land  from  the  crown 
gave  a  bond  for  a  deed  of  the  land, 
to  be  made  when  the  patent  should 
issue,  and  in  the  same  bond  con- 
veyed the  land,  and  covenanted  to 
guarantee  the  title  :  Held,  on  eject- 
ment brought  by  a  party  claiming 
from  the  nominee  under  a  deed  exe- 
cuted by  him  after  the  letters  patent 


had  issued,  that  this  bond  gave  to 
the  obligee  no  title  by  estoppel. — 
Doe  dem.  McGill  v.  Shea,  483. 

ESTREAT. 
Notice  under  7  William  IV.  ch.  10, 
s.  8.]  It  is  no  ground  for  discharging 
the  estreat  of  a  recognizance  of  bail, 
that  the  bail  did  not  receive  from 
the  magistrate  who  took  the  recog- 
nizance, the  notice  directed  to  be 
given  by  7  Will.  IV.  ch.  10.  s.  8. — ■ 
The  Queen  v.  Schram  et  al.,  9L 

EVIDENCE. 

Magistrate.  Commencement  of  Ac- 
tion.] In  an  action  against  a  magis- 
trate for  an  act  done  in  his  magiste- 
rial character,  it  is  sufficient  if  it 
appear  by  the  nisi  prius  record  that  a 
month  had  elapsed  between  the  ser- 
vice of  the  notice  and  the  filing  of 
the  declaration,  and  if  the  writ  was 
really  sued  out  before  the  month 
expired,  it  must  be  shewn  by  the  de- 
fendant.— Haight  V.  Ballard,  29. 

Ejectment.  Certificate  of  Marriage?] 
The  certificate  of  marriage  by  a 
magistrate  in  the  following  form — 
*'  I  do  hereby  certify  that  I  have  this 
day  m.arried  A.  B.  to  C.  D.,  according 
to  the  Church  of  England,"  dated  in 
1801,  with  proof  of  cohabitation  and 
reputation,  but  without  proof  of  pub- 
lication of  banns:  Held  sufficient  to 
establish  the  marriage  against  the 
evidence  of  co-habitation  and  repu- 
tation of  marriage  with  another  per- 
son, alive  at  the  time  of  the  second 
marriage  ;  defects  of  form  in  such 
cases  being  cured  by  1 1  Geo.  IV. 
ch.  36. — Doe  Wheeler  v.  Mc Wil- 
liams, 77. 

Bond.  Right  to  begin.]  Where  in 
debt  on  an  indemnity  bond,  the  de- 
fendant pleaded  that  if  the  plaintiff 
was  damnified,  she  was  damnified  of 
her  own  wrong,  and  the  plaintiff  took 
issue  on  the  plea,  and  did  not  assign 
any  breach,  and  at  the  trial  the 
plaintiff  not  offering  any  evidence  to 
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prove  that  she  was  damnified,  was 
non-suited,  on  motion  for  a  new  trial, 
on  the  ground  that  the  issue  was  on 
the  defendants,  and  that  they  should 
have  begun  :  the  nonsuit  was  held  to 
be  right. — Hamilton,  Executrix  of 
Hamilton  v.  Davis  et  al.,  137. 

Seduction.  Extent  of  Examination 
of  Wi.tness.~\  In  an  action  for  seduc- 
tion, where  the  female  seduced  has 
denied  on  her  examination  at  the 
trial,  that  she  has  had  criminal  inter- 
course with  others  besides  the  defen- 
dant, the  defendant  can  only  be 
allowed  to  shew  in  answer  to  that, 
that  to  the  knowledge  of  his  wit- 
nesses that  statement  was  not  true  ; 
he  cannot  be  permitted  to  ask  them 
whether  they  had  themselves  had 
connexion  with  her. — McMahon  v. 
Skinner,  272. 

Promissory  Note.  Admissions  of 
Holder  of  over-due  Note.']  The  ad- 
missions of  the  holder  of  an  over- 
due note  are  admissible  in  evidence, 
without  calling  him,  against  a  person 
to  whom  he  has  subsequently  trans- 
ferred the  note,  in  action  brought 
upon  the  note  by  such  subsequent 
assignee. — Myers  v.  Cornell,  279. 

Production  of  Lease.']  In  trover 
for  wheat,  reaped  and  claimed  by  the 
defendants  as  of  right  belonging  to 
them  as  an  away-going  crop,  after 
the  expiration  of  a  lease  for  seven 
years,  the  plaintifT s  witnesses  proved 
a  new  lease,  in  writing,  of  the  pre- 
mises to  a  third  party,  from  the 
expiration  of  the  defendant's  lease, 
but  the  new  tenant  swore  that  he 
had  no  right  to  the  wheat :  Held, 
that  it  was  not  necessary  for  the 
plaintiff  to  produce  the  lease. — Bur- 
ro wes  V.  Cairns  et  al.,  288. 

Proof  of  Marriage.  Ejectment. 
Production  of  Will.]  Where  in  eject- 
ment, the  plaintiff's  counsel  in  open- 
ing his  case  stated  it  as  a  question 
of  legitimacy,  and  that  the  defendant 
claimed  under  a  will,  and  the  defence 


was  conducted  without  the  production 
of  the  will,  as  if  the  statement  of  the 
counsel  had  rendered  that  unneces- 
sary :  Held,  that  it  ought  to  have 
been  produced. 

Proof  of  marriage  by  reputation 
and  cohabitation  for  twenty  or  thirty 
years,  is  sufficient  in  ejectment;  and, 
if  the  presumption  therefrom  is  to 
be  rebutted,  it  must  be  by  positive 
testimony.  —  Doe  dem.  Breakey  v. 
Breakey,  349. 

License.  Fraud.  Denial.]  Where 
in  trespass  the  defendant  pleaded  a 
license,  which  the  plaintiff  denied: 
Held,  that  under  such  denial,  the 
plaintiff  could  not  go  into  evidence 
that  the  license  had  been  fraudu- 
lently obtained;  but  that  if  the  fraud 
were  relied  upon  it  should  have  been 
specially  pleaded. — Slee  v.  Graham 
et  al,  387. 

Trespass.  Proof  as  to  Time  and 
Space  ]  It  is  no  objection  to  the  plain- 
tiff's recovery  in  trespass,  that  the 
only  trespass  proved  was  committed 
on  a  day  anterior  to  the  time  laid 
in  the  declaration,  and  if  there  be 
any  evidence  of  identity  of  the  pre- 
mises, the  court  will  not  grant  a  new 
trial  for  want  of  sufficient  evidence, 
when  the  damages  are  small,  and  the 
justice  of  the  case  is  with  the  plain- 
tiff.— Molloy  V.  Stansfield,  390. 
EXECUTION. 

Amendment.]  Where  a  sheriff  re- 
turned "  goods  on  hand,"  to  a  writ  of 
fi.  fa.,  when  he  had  in  fact  made  no 
seizure,  and  the  plaintiff  issued  a 
ven.  ex.,  but  discovering  that  no 
seizure  had  been  made,  subsequently 
issued  another  writ  of  fi.  fa.  under 
which  the  defendant's  goods  were 
seized,  the  second  writ  was  set  aside 
with  costs,  which  the  sheriff  was 
ordered  to  pay,  and  to  amend  his 
return  to  the  first  writ,  in  accordance 
with  the  facts,  so  that  the  plaintiff 
might  issue  another  writ  against  the 
defendant's  goods. — Lemoine  v.  Ray- 
mond, 379. 
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EXECUTOR  AND  ADMINIS- 
'J'RATOR. 

Deceased  Partner.  Tenants  in  Com- 
mnn.~\  The  executor  of  a  deceased 
partner  in  trade  is  tenant  in  common 
with  the  surviving  partners  of  the 
partnership  property,  and  the  sur- 
viving partners  cannot  sue  him  in 
trespass  for  a  wrongful  sale  and  con- 
version against  their  will  of  the  whole 
of  the  partnership  property. — Strathy 
V.  Crooks,  51. 

Statute  of  Limitations.  Admissions 
of  Deht.~\  An  admission  by  an  execu- 
tor of  a  debt  due  by  his  testator,  is  | 
not  sufficient  to  take  the  case  out  of 
the  statute  of  limitations,  in  an  action  ! 
against  the  executor,  without  an 
express  promise  on  his  part  to  pay 
the  debt  admitted,  but  an  account 
stated  by  an  executor  of  a  debt  due 
by  his  testator,  which  had  never 
before  such  accounting  been  ascer- 
tained or  determined,  is  sufficient  to 
charge  the  executor  as  a  substantive 
debt,  without  any  promise  to  pay. — 
Watkins  v.  Washburn,  Executrix  of 
Washburn,  291. 

FLOUR. 

Seller  of  Flour  in  Barrels  not 
marked.  Penalties  over  £10.']  The 
seller  of  flour  in  barrels  not  marked 
or  branded  under  4  &  5  Vic.  ch.  89, 
sec.  23,  is  not  liable  to  the  penalty 
affixed  in  that  statute,  which  applies 
only  to  the  manufacturer  or  packer; 
and  magistrates  have  no  summary 
jurisdiction  when  the  accumulated 
penalties  are  more  than  £10.  When 
the  inspector  in  a  corporate  town  is 
the  informer,  he  is  not  entitled  to 
half  the  penalty. — The  Queen  v. 
Beekman,  57. 

FRAUDS,  STATUTE  OF. 

Acceptance.  Signature  of  Clerk 
of  Auctioneer.]  The  signature  of 
the  clerk  of  an  auctioneer  on  behalf 
of  a  purchaser  at  an  auction,  is  suf- 
ficient to  charge  the  party  purchasing, 
within  the  Statute  of  Frauds. 


An  offer  by  a  purchaser  at  auction, 
to  sell  to  another  person  the  goods 
purchased  by  him,  is  not  such  a  deal- 
ing with  the  goods,  as  constitutes  an 
acceptance  of  them  to  take  the  case 
out  of  the  Statute  of  ^rauds. — Clark- 
son  &  Brunskill  v.  Noble,  361. 

Plea  of,  in  Assumpsit.]  In  an  ac- 
tion for  lands  bargained  and  sold,  a 
plea  of  the  statute  of  frauds  is  bad, 
upon  special  demurrer,  as  amounting 
to  the  general  issue, — Birdsall  v.  Dar- 
ling, 401. 

Verbal  Agreement  for  Lease.]  Where 
the  defendant  had  agreed  verbally  to 
let  the  plaintiff  a  certain  shop  and 
premises  for  a  year,  to  commence  at 
a  future  day  ;  and  on  the  day  the 
defendant  put  the  plaintiff  in  posses- 
sion of  part  of  the  demised  premises, 
but  could  not  give  him  the  possession 
of  the  residue ;  in  consequence  of 
which  the  plaintiff  suffered  a  loss, 
and. he  brought  an  action  against  the 
defendant  on  the  agreement  :  Held, 
that  he  was  entitled  to  recover,  and 
that  the  defendant  could  not  suc- 
cessfully object  that  the  agreement 
was  void  within  the  Statute  of  Frauds. 
— Clarke  v.  Serricks,  535. 

FRAUDULENT  ASSIGNMENT. 

Execution.  Insolvent  Debtor.] 
Where  a  debtor  in  embarrassed  cir- 
cumstances executed  a  cognovit  in 
favour  of  one  of  his  creditors,  without 
that  creditors  knowledge,  and  the 
debtor's  household  furniture  was  sold 
upon  that  execution,  and  the  creditor 
became  the  purchaser,  and  immedi- 
ately leased  the  furniture  to  the 
debtor,  at  a  rental  amounting  to  only 
the  interest  of  the  money  for  which  the 
furniture  had  been  purchased,  giving 
the  debtor  power  to  retain  it  as  long 
as  he  pleased  ;  and  not  making  any 
provision  for  deterioration  in  it,  and 
the  same  furniture  was  seized  in  exe- 
cution at  the  suit  of  another  creditor; 
and  on  the  claim  of  the  first  creditor, 
an  issue  was  directed  under  the  inter- 
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pleader  act,  which  was  found  in  favour 
of  the  second  execution  creditor,  on 
the  ground  that  the  sale  in  execution 
had  been  collusive,  the  court  refused 
to  grant  a  rule  nisi  for  a  new  trial  on 
affidavit. — Servos  v.  Tobin  et  al,  5  30. 

GOODS  SOLD  AND  DELI- 
VERED. 

Verbal  agreement  to  purchase  land. 
Payment  in  Cattle  or  Money.  Land 
sold  to  another  person.~\  Where  the 
plaintiff  had  agreed  verbally  with  the 
defendant  to  purchase  a  piece  of  land 
from  him,  and  having  been  let  into 
possession  by  him,  had  made  pay- 
ments on  account  of  the  purchase 
money  in  money  and  cattle,  and  the 
defendant  afterwards  sold  the  land  to 
another  person,  promising  to  repay 
to  the  plaintiff  what  he  had  received 
from  him  :  Held,  that  on  his  refusing 
afterwards  to  do  so,  the  plaintiff  could 
recover  the  amount  from  him  in  an 
action  for  goods  sold  and  delivered, 
and  for  money  paid. — Hill  v.  Stanton, 
149. 

HUSBAND  AND  WIFE. 

Action  hy  Wife  in  her  own  name.'] 
A  wife  cannot  sue  in  her  own  name, 
while  her  husband  is  living,  for  wages 
for  services  performed  by  her. 

It  is  no  ground  of  nonsuit,  that  the 
plaintiff  has  declared  by  a  name  dif- 
ferent from  her  real  name  :  it  can 
only  be  taken  advantage  of  by  an 
application  to  amend  the  declaration. 
— Murphy  v.  Bunt  et  al.,  executors 
of  Line,  284. 

Habeas  Corpus.']  Where  a  wife 
had  left  her  husband  and  gone  to  re- 
side with  her  father,  taking  with  her 
her  infant  child,  of  about  seven 
months  old ;  and  the  husband  ob- 
tained writs  of  habeas  corpus  to  his 
wife's  father  to  bring  up  her  body, 
and  to  his  wife  to  bring  up  the  child, 
the  court  refused,  on  the  return  of 
the  father  and  daughter  to  the  res- 
pective writs,  that  the  husband  had 
ill-treated  his  wife  and  child,  to  make 
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any  order  that  they  should  be  deli- 
vered to  him,  but  informed  the  wife 
that  she  was  at  liberty  to  go  wherever 
she  pleased,  and  to  take  the  child 
with  her. — -The  Queen  v.  Baxter : 
The  Queen  v.  Snooks,  370. 

INDEMNITY  BOND. 

Assignment  of  Breach.]  When  in 
debt  on  an  indemnity  bond  the  de- 
fendant pleaded,  that  if  the  plaintiff 
was  damnified,  she  was  damnified  of 
her  own  wrong,  and  the  plaintiff  took 
issue  on  the  plea,  and  did  not  assign 
any  breach ;  and  at  the  trial  the 
plaintiff  not  offering  any  evidence  to 
prove  that  she  was  damnified,  was 
nonsuited,  on  motion  for  a  new  trial, 
on  the  ground  that  the  issue  was  on 
the  defendants,  and  that  they  should 
have  begun  :  the  nonsuit  was  held  to 
be  right. — Hamilton,  ex.  of  Hamil- 
ton, V.  Davis  et  al.,  137. 

JSfon  damnifcatus.  Evidence.] — 
Where  in  debt  on  bond  conditioned 
to  save  the  plaintiff  harmless  from  all 
damages  or  suits  either  at  law  or  in 
equity,  regarding  a  certain  sum  of 
money,  stated  to  have  been  advanced 
by  one  A.  B.  to  the  plaintiff,  through 
the  agency  of  C.  D.,  and  which  said 
sum  of  money  is  also  claimed  to  have 
been  paid  to  the  plaintiff  by  one  E. 
F.,  and  be  now  due  and  owing  to  him ; 
the  defendant  pleaded,  that  the  plain- 
tiff, if  damnified,  was  damnified  of 
his  own  wrong,  and  the  plaintiff  re- 
plied setting  out  a  breach  by  the 
recovery  of  judgment  and  execution 
against  him  by  E.  F.  for  the  said  sum 
of  money,  and  the  defendant  rejoined 
that  the  judgment  was  recovered  by 
the  fraud  and  covin  of  the  plaintifij 
upon  which  issue  was  joined  ;  and  on 
the  trial  it  was  shewn  that  the  reco- 
very at  the  suit  of  E.  F.  had  been  on 
admissions  made  by  the  plaintiff  after 
the  execution  of  the  indemnity  bond  : 
Held,  that  such  evidence  was  not 
sufficient  to  support  the  defendant's 
plea,  and  the  plaintiff  having  reco- 
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vercd  a  verdict,  the  court  refused  a 
new  trial  or  to  arrest  the  judgment. 
— Powell  V.  H.  J.  Boulton,  487. 

INFANT. 

Habeas  Corpus.']  Where  a  wife 
had  left  her  husband  and  gone  to  re- 
side with  her  father,  taking  with  her 
her  infant  child  of  about  seven  months 
old  ;  and  the  husband  obtained  writs 
of  habeas  corpus  to  his  wife's  father, 
to  bring  up  her  body,  and  to  his  wife 
to  bring  up  the  child,  the  court  re- 
fused, on  the  return  of  the  father  and 
daughter  to  the  respective  writs,  that 
the  husband  had  ill-treated  his  wife 
and  child,  to  make  any  order  that 
they  should  be  delivered  to  him,  but 
informed  the  wife  that  she  was  at 
liberty  to  go  wherever  she  pleased, 
and  to  take  the  child  with  her. — The 
Queen  v.  Baxter :  The  Queen  v. 
Snooks,  370. 

INFORMER. 
Inspector  of  Town  Corporate.']  The 
seller  of  flour  in  barrels  not  marked 
or  branded  under  4  &  5  Vic.  ch.  89, 
sec.  23,  is  not  liable  to  the  penalty 
affixed  in  that  statute,  which  applies 
only  to  the  manufacturer,  or  packer ; 
and  magistrates  have  no  summary 
jurisdiction  when  the  accumulated 
penalties  are  more  than  1 OZ.  Where 
the  inspector  in  a  corporate  town  is 
the  informer,  he  is  not  entitled  to  half 
the  penalty. — The  Queen  v.  Beek- 
man,  57. 

INSOLVENT  DEBTOR. 

Order  for  Committal.]  An  order 
for  the  committal  to  close  custody  of 
a  debtor  upon  the  limits  should  be 
directed  to  the  sheriff,  and  follow  the 
form  prescribed  in  the  statute. 

Where  in  an  action  on  a  bond  by 
a  sheriff  against  his  deputy,  the 
breach  assigned  within  the  terms  of 
the  condition  was,  that  an  order  of  a 
judge  was  delivered  to  the  deputy 
for  the  committal  to  close  custody 
of  a  debtor  who  had  been  admitted 


to  the  limits,  and  that  the  deputy- 
arrested  him,  but  suffered  him  to  es- 
cape ;  the  breach  was  held  bad,  be- 
cause it  was  not  alleged  cither  that 
the  debtor  was  on  the  limits  at  the 
time  the  order  was  delivered  to  the 
deputy,  or  that  he  was  arrested  on 
the  limits  by  the  deputy  under  the 
order. — Hamilton  v.  Anderson,  452. 

INSURANCE. 

Fraud.  Concealment  or  misrepre- 
sentation. Particulars  of  loss.  Con- 
dition precedent.]  Any  fraud,  con- 
cealment or  misrepresentation  by  a 
party  effecting  a  policy  of  insurance, 
of  a  matter  material  to  be  known  by 
the  insurer,  will  avoid  the  policy; 
and  when  there  is  a  condition  in  a 
policy  that  the  particulars  of  the  loss 
shall  be  given  to  the  insurer,  under 
oath,  within  a  specified  time  after 
the  loss  has  occurred,  the  insured 
cannot  recover  on  the  policy,  unless 
the  condition  has  been  complied  with. 
— McFaul  v.  Montreal  Inland  Insu- 
rance Company,  59. 

Condition  in  Policy.  Pleading.] 
In  an  action  on  a  marine  pohcy,  it  is 
necessary  to  aver  that  the  loss  oc- 
curred during  the  continuance  of  the 
policy  ;  and  if  the  policy  extend  only 
over  certain  waters,  and  the  vessel  is 
stated  to  have  been  lost  on  a  voyage 
commenced  from  a  certain  place,  such 
place  must  be  alleged  to  be  within 
the  waters  over  which  the  policy  ex- 
tended. 

When  there  is  an  express  covenant 
in  a  policy,  that  a  vessel  shall  be  sea- 
worthy and  well  found,  &c.,  at  all 
times  during  the  continuance  of  the 
policy,  it  must  be  so  expressly  averred 
in  an  action  on  the  policy. — Mittle- 
berger  v.  The  British  America  Fire 
and  Life  Insurance  Company,  439. 

INTERPLEADER. 
Sheriff's  Seizure  of  Goods  in  Ex- 
ecution.] A  sheriff  cannot  be  relieved 
from  the  effect  of  an  adverse  claim, 
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under  the  interpleader  act,  if  he  has 
not  seized  the  goods  which  are  the 
subject  of  the  claim  in  execution.— 
Goslin  V.  Tune,  177. 

Issue.  New  Trial']  Where  a  debtor, 
in  embarrassed  circumstances,  exe- 
cuted a  cognovit  in  favour  of  one  of 
his  creditors,  without  that  creditor's 
knowledge,  and  the  debtor's  house- 
hold furniture  was  sold  upon  that 
execution,  and  the  creditor  became 
the  purchaser,  and  immediately  leased 
the  furniture  to  the  debtor  at  a  rental 
amounting  to  only  the  interest  of  the 
money  for  which  the  furniture  had 
been  purchased,  giving  the  debtor 
power  to  retain  it  as  long  as  he 
pleased,  and  not  making  any  provision 
for  deterioration,  &c.  in  it,  and  the 
same  furniture  was  seized  in  execu- 
tion at  the  suit  of  another  creditor, 
and  on  the  claim  of  the  first  creditor 
an  issue  was  directed  under  the 
interpleader  act,  which  was  found  in 
favour  of  the  second  execution  credi- 
tor, on  the  ground  that  the  sale  in 
execution  had  been  collusive,  the 
court  refused  to  grant  a  rule  nisi  for 
a  new  trial  on  affidavits. — Servos  v. 


JUDGMENT. 

Plea  of  Arrest  on  Ca.  Sa.  to  Ac- 
tion onJ]  To  debt  on  judgment,  it  is 
a  good  plea  in  bar  that  the  plaintiff 
arrested  the  defendant  on  a  writ  of 
capias  ad  satisfaciendum,  and  after- 
wards consented  to  his  discharge. — 
Fraser  v.  Bacon,  132. 

LANDLORD  AND  TENANT. 
Disclaimer  of  Title.  Forfeiture  of 
Term.']  A  claim  by  a  tenant  to  hold 
the  land  leased  against  the  landlord, 
as  being  of  right  his  own,  and  a  refu- 
sal to  pay  rent,  on  the  ground  that 
the  landlord  had  no  right  to  it,  is  a 
forfeiture  by  tenant  of  his  term,  and 
the  landlord  can  at  once  maintain 
ejectment  against  him  during  the 
currency  of  the  lease. — Doe  dera. 
Nugent  V.  Hessell,  194. 


Over'holding  Tenant.]  Where  in  a 
proceeding  to  dispossess  an  overhold- 
ing  tenant,  under  4  Will.  IV.  ch.  1, 
the  jury  found  in  favour  of  the  land- 
lord, the  court  refused  to  set  aside 
the  writ  of  possession  issued  on  that 
finding,  and  restore  the  tenant  to  the 
possession,  on  the  ground  that  the 
agent  of  the  landlord  had  received  a 
month's  rent  from  the  tenant  after 
the  finding  of  the  jury. — Wright  v. 
Johnson,  273. 

Away-going  Crop.]  In  trover  for 
wheat,  reaped  and  claimed  by  the 
defendants  as  of  right  belonging  to 
them  as  an  away-going  crop  after  the 
expiration  of  a  lease  for  seven  years, 
the  plaintiff's  witnesses  proved  a  new 
lease  in  writing  of  the  premises  to  a 
third  party,  from  the  expiration  of  the 
defendant's  lease,  but  the  new  tenant 
swore  that  he  had  no  right  to  the 
wheat:  Held,  that  it  was  not  neces- 
sary for  the  plaintiff  to  produce  the 
new  lease. 

Where  there  is  a  stipulation  in  a 
lease  for  a  term  certain  that  the  lessee 
shall  deliver  up  all  the  lands  at  the 
expiration  of  the  lease,  all  question 
as  to  a  customary  right  of  the  away- 
going  crop  is  excluded ;  and  semble, 
that  there  is  no  custom  of  the  country 
as  to  the  away-going  crops  in  Upper 
Canada. — Burrowes  v.  Cairns  et  al, 
288. 

Verbal  demise.  Statute  of  Frauds. 
Where  the  defendant  had  agreed  ver- 
bally to  let  the  plaintiff  a  certain 
shop  and  premises  for  a  year,  to  com- 
mence at  a  future  day,  and  on  the 
day  the  defendant  put  the  plaintiff 
in  possession  of  part  of  the  demised 
premises,  but  could  not  give  him  the 
possession  of  the  residue,  in  conse- 
quence of  which  the  plaintiff  suffered 
a  loss,  and  he  brought  an  action 
against  the  defendant  on  the  agree- 
ment :  Held,  that  he  was  entitled  to 
recover,  and  that  the  defendant  could 
not  successfully  object  that  the  agree- 
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ment  was  void  within  the  Statute  of 
Frauds. — Clarke  v.  Serricks,  535. 

LIMITATIONS,  STATUTE  OF. 

Pleading.  Promissory  Note.~\  To 
a  plea  of  the  Statute  of  Limitations, 
in  assumpsit  on  a  promissory  note, 
the  plaintiff  replied,  that  at  the  time 
the  cause  of  action  accrued,  he  was 
resident  in  Lower  Canada,  and  the 
defendant  rejoined  that  he  also  was 
resident  in  Lower  Canada  at  that 
time :  the  rejoinder  was  held  bad  on 
demurrer. — Simpson  v.  Privat,  265. 

Executor.  Evidence  of  Express 
Promise.']  An  admission  by  an  execu- 
tor of  a  debt  due  by  his  testator,  is 
not  sufficient  to  take  the  case  out  of 
the  Statute  of  Limitations,  in  an  action 
against  the  executor,  without  an  ex- 
press promise  on  his  part  to  pay  the 
debt  admitted,  but  an  account  stated 
by  an  executor  of  a  debt  due  by  his 
testator,  which  had  never  before  such 
accounting  been  ascertained  or  deter- 
mined, is  sufficient  to  charge  the 
executor  as  a  substantive  debt,  with- 
out any  express  promise  to  pay. — 
Watkins  v.  Washburn,  Executrix  of 
Washburn,  291. 

LONDON,  TOWN  OF. 
Bye-law.  Power  of  Corporation.'] 
W^here  a  corporation  is  empowered 
by  statute  to  enact  bye-laws,  and  to 
enforce  a  penalty  for  their  infraction, 
not  exceeding  a  certain  amount,  a 
bye- law  is  bad  which  annexes  a 
penalty  to  an  offence  but  does  not 
declare  the  amount. 

The  corporation  of  the  town  of 
London  has  the  power  to  make  a 
bye-law  prohibiting  the  sale  of  but- 
cher's meat  within  certain  hours, 
except  at  the  public  market. — Peters 
V.  The  London  Board  of  Police,  543. 

MAGISTRATE. 

Trespass.  Month's  notice.  Nisi 
prills  Record.]  In  an  action  against 
a  magistrate  for  an  act  done  in  his 
magisterial  character,  it  is  sufficient 


if  it  appear  by  the  nisi  prius  record, 
that  a  month  had  elapsed  between 
the  service  of  notice  and  the  filing  of 
the  declaration  ;  and  if  the  writ  was 
really  sued  out  before  the  month  ex- 
pired, it  must  be  shewn  by  the  de- 
fendant.— Haight  V.  Ballard,  29. 

Notice  of  Action.]  A  notice  of 
action  against  a  magistrate  must  dis- 
tinctly specify  the  place  where  the 
act  complained  of  was  done. — Mad- 
den V.  Shewer,  115. 

Jurisdiction  in  cases  of  Master  and 
Servant.]  Semhle :  The  statute  5 
Eliz.  ch.  4,  is  not  in  force  in  Upper 
Canada,  but  the  statute  20  Geo.  11. 
ch.  19,  is  in  force;  but  under  the 
third  and  fourth  clauses  of  the  latter 
statute,  jurisdiction  is  given  to  two 
or  more  justices,  and  cannot  be  exer- 
cised by  one ;  and  the  party  cannot 
be  arrested  on  the  complaint,  he 
must  be  summoned  — Shea  v.  Choat, 
211.. 

MAINTENANCE. 

Buying  Disputed  Title.]  The  true 
owner  of  an  estate  is  not  liable  to  the 
penalty  under  the  statute  32  Henry 
VIII.  ch.  9,  for  selling  a  disputed 
title,  when  the  person  in  possession 
of  the  land  is  in  privity  with  him, 
either  as  an  overholding  tenant,  or 
as  a  person  let  in  on  contract  to  pur- 
chase from  him,  and  not  setting  up 
any  conflicting  title. — Benns  q.  t.  v. 
Eddie,  286. 

Buying  Disputed  Titles.  Scienter. 
Arrest  of  Judgment.]  The  statute 
32  Henry  VIII.  ch.  9,  against  buying 
disputed  titles,  is  in  force  in  Upper 
Canada. 

Where  in  an  action  on  this  statute, 
a  verdict  was  taken  upon  four  counts 
of  the  declaration  for  the  plaintiff, 
and  the  defendant  moved  to  arrest 
the  judgment,  on  the  ground  that 
some  of  the  counts  were  bad,  the 
court  allowed  the  plaintiff  to  enter 
the  verdict  upon  one  count  of  the 
declaration,  abandoning  the  rest. 
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In  an  action  on  the  statute  against 
the  buyer  of  a  disputed  title,  the  de- 
claration will  be  bad  in  arrest  of 
judgment,  if  it  does  not  allege  that 
the  buyer  knew  that  neither  the 
seller  nor  any  of  his  ancestors,  nor 
any  person  by  whom  the  seller  claimed 
the  estate,  had  been  in  possession, 
&c.,  or  received  the  rents,  &c.,  one 
whole  year  next  before  the  bargain 
made. — Beasley  q.  t.  v.  Cahill,  320. 

Buying  Disputed  Title.  Question 
for  the  Jury.']  In  debt  for  penalties 
under  32  Henry  VIII.  ch.  9,  against 
the  buyer  of  a  disputed  title,  it 
must  be  distinctly  left  to  the  jury 
to  say,  not  merely  whether  the 
right  was  a  pretended  right,  but 
also  whether  the  buyer  knew  that 
neither  the  seller  nor  those  under 
whom  he  claimed,  had  been  in  pos- 
session of  the  land,  or  receipt  of  the 
rents  and  profits  for  a  year  next  be- 
fore the  sale. — Baldwin  q.  t.  v.  Hen- 
derson, 388. 

MARRIAGE. 

Informality  cured  hy  2  Geo.  IV. 
ch.  36.  Question  of  Legitimacy.'] 
The  certificate  of  marriage  by  a  ma- 
gistrate in  the  following  form :  "  I 
do  hereby  certify  that  I  have  this 
day  married  A.  B.  to  C.  D.,  accor- 
ding to  the  Church  of  England;" 
dated  in  1801,  with  proof  of  co- 
habitation and  reputation,  but  with- 
out proof  of  publication  of  banns, 
held  sufficient  to  establish  the  mar- 
riage against  the  evidence  of  co- 
habitation and  reputation  of  marriage 
with  another  person,  alive  at  the  time 
of  the  second  marriage  :  defects  in 
form  in  such  cases  being  cured  by 
2  Geo.  IV.  ch.  36.  —  Doe  dem. 
Wheeler  v.  Mc Williams,  77. 

Effect  of  Imperial  Statute,  5  Sf  6 
Vic.  ch.  26.]  Marriages  contracted 
in  Ireland  between  members  of  the 
Church  of  England  and  Presbyte- 
rians, celebrated  by  ministers  not 
belonging  to  the  Church  of  England, 
are  legalized  by  the  Imperial  statute 


5  &  6  Vic.  ch.  26  ;  and  such  mar- 
riages celebrated  before  that  act  was 
passed,  are  legal  marriages  in  this 
country.  —  Doe  dem  Breakey  v. 
Breakey,  349. 

MASTER  AND  SERVANT. 

Jurisdiction  of  Magistrates  in  dis- 
putes between.]  Semhle:  The  statute 
5  Ehz.  ch.  4,  is  not  in  force  in  Upper 
Canada,  but  the  statute  20  Geo.  11. 
ch.  1 9,  is  in  force ;  but  under  the 
third  and  fourth  clauses  of  the  latter 
statute,  jurisdiction  is  given  to  two 
or  more  justices,  and  cannot  be  ex- 
ercised by  one,  and  the  party  cannot 
be  arrested  on  the  complaint,  he  must 
be  summoned. — Shea  v.  Choat,  211. 

Wrongful  dismissal.  Action  for 
Wages.]  A  clerk  or  servant  who  is 
engaged  on  a  yearly  hiring,  cannot, 
on  being  dismissed  without  sufficient 
cause,  recover  the  amount  of  his 
year's  wages,  in  an  action  on  the 
common  counts,  commenced  before 
the  expiration  of  the  year,  and  this 
although  the  hiring  was  for  the  year, 
at  a  certain  sum  per  month. — Mac- 
Guffin  V.  Cay  ley,  308. 

Trespass.  Moderate  Correction.] 
Where  in  trespass  for  assault  and 
battery,  v/ounding  and  kicking,  and 
tearing  the  plaintiff's  clothes,  the 
defendant  justified  as  for  the  mode- 
rate correction  of  the  plaintiff  as  his 
servant,  the  plea  was  held  bad  on 
demurrer,  as  it  afforded  no  answer  to 
the  wounding  and  tearing  the  clothes 
of  the  plaintiff. — Mitchell  v.  Defries, 
430. 

MIDLAND  DISTRICT  TURN- 
PIKE TRUST. 

Pleading  under  3  Vic.  ch.  53.]  In 
an  action  brought  by  the  clerk  of  the 
commissioners  of  the  Midland  Dis- 
trict Turnpike  Trust,  under  3  Vic. 
ch.  53,  it  must  appear  upon  the  face 
of  the  declaration,  that  the  demand 
accrued  to  the  commissioners  in  the 
course  of  their  business  as  commis- 
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sioners. — Gumming  v.  Guess  ct  al., 
125. 

MISNOMER. 

No  ground  of  Nonsuit.']  It  is  no 
ground  of  nonsuit,  that  the  plaintiff 
has  declared  by  a  name  different  from 
her  real  name,  it  can  only  be  taken 
advantage  of  by  an  application  to 
amend  the  declaration. — Murphy  v. 
Bunt  et  al.,  ex'rs.  of  Line,  284. 

MONEY  HAD  AND  RECEIVED. 

Taxes.  Public  Officer.']  Where 
taxes  were  paid  to  the  Treasurer  of 
the  Home  District,  on  lands  situate 
iu  the  Ottawa  District,  for  the  pur- 
pose of  their  being  transmitted  to 
the  treasurer  of  the  latter  district, 
and  the  treasurer  of  the  Home  Dis- 
trict not  having  so  transmitted  the 
amount,  the  lands  were  duly  adver- 
tised for  sale  ;  and  the  plaintiff  in 
order  to  save  the  lands,  paid  the 
taxes  to  the  treasurer  of  the  Ottawa 
District  under  protest :  Held,  that 
he  could  not  maintain  an  action  for 
money  had  and  received  against  him, 
to  recover  them  back. — Baldwin  v. 
Johnson,  475. 

MORTGAGE. 

Distress  for  Bent.]  Where  a  mort- 
gagee received  rent  from  a  tenant, 
who  had  become  such  by  lease  from 
the  mortgagor  subsequent  to  the 
mortgage,  but  afterwards  directed  the 
tenant  to  pay  the  rent  to  the  mort- 
gagor, which  he  accordingly  did : 
Held,  that  the  mortgagee  could  not 
distrain  afterwards,  as  he  had  himself 
put  an  end  to  the  implied  tenancy, 
created  by  his  former  receipt  of  rent. 
— Lambert  v.  Marsh,  39. 

MORTMAIN. 
The  statute  9  George  IL  ch.  36, 
relating  to  charitable  uses,  is  in  force 
in  Upper  Canada. — Doe  dem.  Ander- 
son V.  Todd  et  al.,  82. 

NEW  TRIAL. 
Misunderstanding    of  Counsel.] 
Where  a  verdict  was  taken,  subject 


to  the  opinion  of  the  court  upon  cer- 
tain points,  as  to  whether  the  plain- 
tiff was  entitled  to  recover  substantial 
or  merely  nominal  damages,  and  there 
was  a  misunderstanding  between  the 
counsel  for  the  respective  parties, 
as  to  the  terms  upon  which  the  ver- 
dict was  so  taken,  a  new  trial  was 
granted  without  costs. — McLeod  v. 
Boulton,  44. 

Trespass.,  q.  c.f.  Conflicting  Evi- 
dence.] Where  in  trespass  quare 
clausum  fregit,  and  cutting  and  taking 
away  timber,  the  defendant  pleaded 
payment  of  lOZ.  into  court,  and  no 
damages  ultra,  on  which  the  plaintiff 
took  issue,  and  the  jury  found  a  ver- 
dict for  the  plaintiff  for  60Z.  on  con- 
flicting evidence,  the  court  refused  to 
grant  a  new  trial. — Vail  v.  Flood,  133. 

Sheriff.  False  Return.  Compro- 
mise with  Debtor.]  Where  in  case 
against  a  sheriff  for  a  false  return  to 
a  writ  against  goods,  a  letter  was  put 
in  from  the  sheriff  to  the  plaintiff's 
attorney,  saying,  that  he  levied  under 
the  execution  on  goods  claimed  by 
others,  and  that  he  had  in  conse- 
quence compromised  and  agreed  to 
secure  the  amount  of  the  execution 
in  two  instalments  at  early  dates ; 
but  the  sheriff  afterwards  returned  no 
goods ;  and,  on  the  trial,  the  execu- 
tion debtor,  and  her  son-in-law,  proved 
that  the  property  had  been  transferred 
to  the  son-in-law,  but  remained  in 
the  possession  of  the  debtor,  and  the 
jury  found  a  verdict  for  the  plaintiffs, 
the  court  refused  a  new  trial. — Mead 
&  Mead  v.  Hamilton,  Sheriff  of  Lon- 
don, 135. 

Common  Counts.  Special  Agree- 
ment.  Substantial  Justice.]  WTiere 
the  plaintiff,  who  had  been  let  into 
the  possession  of  land,  on  an  agree- 
ment to  purchase,  contracted  with 
another  to  sell  him  a  quantity  of 
standing  timber  at  so  much  a  tree, 
which  was  to  be  paid  for  before  the 
timber  was  taken  off  the  land ;  and 
the  defendant  purchased  the  timber 
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from  the  vendee  after  he  had  made 
about  12,000  feet  of  it  on  the  land, 
agreeing  to  pay  the  plaintiff  in  the 
same  manner  as  the  vendee  had  done ; 
and  the  plaintiff  having  failed  in 
making  his  payments  for  the  land, 
the  defendant  became  the  purchaser 
in  fee  from  his  vendor ;  and  then  re- 
fusing to  pay  for  the  timber,  the  plain- 
tiff sued  him  for  its  value  as  for  goods 
sold  and  delivered;  and  the  judge,  at 
the  trial,  directed  the  jury  that  the 
action  should  have  been  brought  on 
the  special  agreement ;  but  they  not- 
withstanding found  a  verdict  for  the 
plaintiff — the  court  refused  to  grant 
a  new  trial,  as  substantial  justice  had 
been  done  between  the  parties,  and 
the  defendant  was  not  allowed  to 
raise  an  objection  jn  banc,  that  the 
action  was  not  maintainable,  as  he 
was  the  owner  of  the  land,  as  he  had 
not  raised  that  point  at  the  trial. — 
McMahon  v.  Campbell,  158. 

Granted  to  one  Defendant,  and 
Verdict  to  others  on  same  Record.']  A 
verdict  in  trespass  against  four  was 
allowed  to  stand  in  favour  of  three 
defendants,  and  a  new  trial  was 
granted  in  favour  of  the  fourth. — 
Davis  V.  Moore  et  al.,  180. 

Ejectment.  Change  of  Rule  from 
Nonsuit  to  New  Trial.']  Where  a  de- 
fendant obtains  a  rule  nisi  for  a  non- 
suit as  on  leave  reserved,  and  it  after- 
wards appears  that  no  such  leave 
was  reserved,  the  court  will  not  allow 
him  to  change  his  rule  into  a  rule 
for  a  new  trial. — Doe  dem.  Gilkison 
V.  Shorey  et  al,  183. 

New  Evidence  since  Trial.]  In  an 
action  against  the  acceptor  of  a  bill, 
he  pleaded  that  it  was  accepted  for 
the  accommodation  of  the  plaintiff, 
and  a  verdict  being  found  in  his  favour 
the  court  refused  to  set  it  aside  on 
affidavits  of  new  evidence  having  been 
discovered  since  the  trial,  the  affida- 
vits to  establish  that  point  not  having 
been  filed  until  the  second  term  after 
the  ruled  nisi  was  moved,  and  leaving 


it  very  doubtful  whether  the  new 
evidence  was  of  such  a  nature  as 
would  certainly  avail  the  plaintiff. — • 
Morton  v.  Thompson,  196. 

Ejectment.  Costs.]  Where  in 
ejectment  the  deed  under  which  the 
lessor  of  the  plaintiff  claimed,  was  in 
several  parts  illegible,  and  contained 
no  description  by  which  the  part  of 
the  lot  intended  to  be  conveyed,  could 
be  certainly  ascertained ;  and  there 
was  strong  evidence  that  the  deed 
was  made  to  defeat  creditors,  the 
court  set  aside  a  verdict  for  the  plain- 
tiff, rendered  in  opposition  to  the 
direction  of  the  judge  at  nisi  prius, 
without  costs. — Doe  dem.  McDonald 
V.  McDonald,  267. 

Costs  when  amendment  not  made 
at  Nisi  Prius.,  according  to  leave 
grajited.]  Where  in  trover  for  a  wag- 
gon, the  evidence  clearly  established 
that  the  matter  in  dispute  was  not 
the  waggon,  but  two  of  its  wheels, 
and  the  plaintiff  obtained  leave  to 
amend  his  declaration  at  nisi  prius, 
by  adding  the  wheels ;  but  the  amend- 
ment was  not  in  fact  made,  and  the 
jury  gave  a  verdict  for  the  plaintiff 
for  fifteen  shillings;  the  court,  on 
making  the  rule  absolute  for  a  new 
trial,  without  costs,  against  which  no 
cause  was  shewn  :  Held,  that  in  such 
a  case,  the  amendment  at  nisi  prius 
should  have  been  made  only  on  pay- 
ment of  costs. — Madill  v.  Chilvers, 
269. 

Defence  of  Smuggling.^  Where  in 
assumpsit  on  bills  of  exchange  and 
for  goods  sold,  the  defence  was,  the 
bills  had  been  given  for  the  price  of 
goods  bought  from  the  plaintiffs  in  a 
foreign  country,  and  which  they  had 
I  assisted  the  defendant  in  smuggling 
into  this  country,  and  some  evidence 
was  given  to  that  effect,  but  the  jury 
found  for  the  plaintiffs — the  court 
refused  to  grant  a  new  trial. — Wal- 
bridge  et  al.  v.  FoUett,  280. 

Objections  not  made  at  Trial.]-^ 
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Where  in  an  action  of  covenant  for  the  defendant  pleaded  payment  and 
non-payment  of  rent  on  a  lease  for  a  set-off,  and  gave  particulars  of  the 
year,  by  which  an  entire  rent  was 
reserved,  and  in  which  there  were  va- 
rious other  covenants,  breaches  of 
which  were  also  assigned,  and  the 
plaintiff  had  a  verdict :  the  court 
refused  to  grant  a  new  trial,  on  an 
objection  made  in  banc,  but  which 
had  not  been  taken  at  nisi  prius,  that 
the  action  was  brought  before  the 
year  was  out,  when  the  rent  was  to 
be  paid. — Stephens  v.  Allan,  282. 


account  claimed  by  him,  and  on  the 
trial  he  received  credit  for  a  sum  of 
10/.,  by  which  the  plaintiffs  account 
was  overbalanced,  which,  there  was 
reason  to  believe,  had  been  already 
credited  to  him  in  another  account, 
and  should  not  have  been  brought 
into  this  action,  the  court  granted  a 
rule  for  a  new  trial,  silent  as  to  costs. 
— Sutherland  &  Sutherland  v.  Small, 
one,  &c.,  393. 


Several  Issues.']  Where  there  are  Misdirection.  Terms  of  Rule.] 
several  issues  in  a  cause,  and  the  jury  Where  in  an  action  for  use  and  occu- 
find  a  general  verdict  for  the  plaintiff,  |  pation,  the  plaintiff  proved  his  case 


which  does  not  dispose  of  the  specific 
issues  raised,  a  new  trial  will  be 
granted. — Mc Martin  v.  Graham  et 
al. — 365. 

Objection  not  raised  at  the  trial.] 
Where  in  ejectment  by  co-heiresses,  it 
was  proved  that  the  party  in  posses- 
sion had  acknowledged  the  ancestor's 
title  ;  and  it  was  also  shewn  that  the 
lessors  of  the  plaintiff  were  his  chil- 
dren ;  but  the  jury  found  for  the 
defendants  :  On  motion  for  a  new 
trial,  the  court  would  not  entertain 
the  objection  that  it  was  not  proved 
that  the  lessors  were  the  legitimate 
children  of  the  alleged  ancestor,  as 
that  point  had  not  been  raised  at  the 
trial. — Doe  dem.  Morrough  et  al.  v. 
Maybee,  389. 

Substantial  Justice.  Small  Da- 
mages.] It  is  no  objection  to  the 
plaintiff's  recovery  in  trespass,  that 
the  only  trespass  proved  was  com- 
mitted on  a  day  anterior  to  the  time 
laid  in  the  declaration,  and  if  there 
be  any  evidence  of  identity  of  the 
premises,  the  court  will  not  grant  a 
new  trial  for  want  of  sufficient  evi- 
dence, when  the  damages  are  small, 
and  the  justice  of  the  case  is  with 
the  plaintiff. — Molloy  v.  Stansfield, 
390. 

Costs.  Promissory  Note.]  Where 
in  assumpsit  on  a  promissory  note, 


by  evidence  of  admissions  of  the  de- 
fendant, who,  on  his  defence,  put  in 
a  lease  under  seal  from  the  plaintiff, 
which  he  contended  was  for  the  same 
premises ;  but  there  was  no  distinct 
evidence  of  identity',  and  the  jury 
found  for  the  plaintiff :  the  court 
afterwards,  on  affidavits  shewing  that 
these  were  the  only  premises  demised 
by  the  plaintiff  to  the  defendant,  made 
a  rule  absolute  for  a  new  trial  with- 
out costs,  unless  the  plaintiff  would 
elect  to  enter  his  judgment  for  the 
amount  of  his  verdict  only. — Boulton, 
one,  &c.,  V.  Defries,  432. 

PARTNERS. 

Construction  of  Agreement.] — To- 
bin  et  al.  v.  Merritt  et  al,  1. 

PATENT. 

Effect  of  de  injuria  where  right 
denied.]  Where  in  case  for  the  in- 
fringment  of  a  patent,  the  defendant 
pleaded  that  the  invention  for  w^hich 
the  patent  had  been  obtained  was 
not  a  new  invention,  but  had  been 
publicly  used  and  vended  in  a  foreign 
country,  to  w^hich  the  plaintiff  replied 
de  injuria :  Held,  that  the  plea  was 
a  good  answer  to  the  declaration,  but 
that  the  replication  was  bad,  as  the 
plea  was  in  denial  of  the  right,  and 
not  in  excuse  for  its  violation. — 
Vannorman  v.  Leonard.  72. 
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PLEADING.  I 

Arbitration.  Distinct  Aimrds.~\ 
Where  in  debt  on  bond  conditioned 
for  the  performance  of  an  award  on 
a  submission  of  all  matters  in  dif- 
ference, the  defendant  pleaded  no 
award,  and  the  plaintiff  replied  set- 
ting out  an  award  on  one  subject 
matter,  for  the  payment  by  the  de- 
fendant of  a  certain  sum  of  money  to 
the  plaintiff,  and  averred  that  the 
parties  had  agreed  to  withdraw  all 
except  that  subject  matter  from  the 
consideration  of  the  arbitrators,  and 
to  settle  the  other  matters  in  dif- 
ference themselves,  but  if  they  could 
not  settle  the  other  matters  them- 
selves, then  to  refer  them  back,  to  the 
arbitrators,  and  that  they  could  not 
settle  them  themselves,  but  referred 
them  back  to  the  arbitrators,  who 
within  the  time  for  making  the  award 
under  the  submission,  awarded  on  the 
other  matters  in  difference  in  favour 
of  the  plaintiff  also,  and  then  set  out 
as  a  breach  the  non-payment  of  the 
money  under  the  awards,  to  which 
the  defendant  demurred  specially. 
The  court  held  the  first  award 
clearly  good,  and  semhle  that  the 
second  was  good  also. — Baby  v. 
Davenport,  65. 

Administration  Bond.  What  a 
sufficient  breach  on  general  Demurrer ; 
what  on  special  Demurrer ;  and  what 
bad  on  general  Demurrer.']  Semble : 
An  administration  bond  taken  in  the 
name  of  the  governor,  or  person 
administering  the  government  of  the 
province  for  the  time  being,  is  good 
under  the  Probate  Act,  and  may  be 
sued  on  in  the  name  of  any  succeeding 
governor  or  person  administering  the 
government;  and  in  an  action  upon 
such  a  bond,  it  is  sufficient  on  gene- 
ral demurrer  to  allege  in  the  breach, 
that  the  administratrix  wasted  goods 
that  came  to  her  hands,  without 
specifically  alleging  that  goods  did 
come  to  her  hands,  and  also  that  she 
wasted  the  goods  and  converted  them 
Ad 


to  her  own  use.  And,  where  the 
action  was  brought  against  an  admin- 
istratrix, who  had  married  since  ad- 
ministration, and  her  sureties,  and  the 
breach  averred  that  the  defendants 
did  not  pay  the  penalty  of  the  bond, 
it  was  held  sufficient  on  special  de- 
nmrrer,  without  averring  that  she  did 
not  pay  while  she  was  sole  and 
unmarried;  but  the  bond  being  con- 
ditioned that  she  should  exhibit  an 
inventory  into  the  Court  of  Probate 
on  the  first  Monday  in  June,  and  the 
breach  being  that  she  did  not  exhibit 
an  inventory  on  the  first  Monday  in 
the  year,  it  was  held  bad  on  general 
demurrer. — Metcalfe  v,  McKenzie  et 
al.,  103. 

Commissioners  of  the  Midland  Dis-^ 
trict  Turnpike  Trust.']  In  an  action 
brought  by  the  clerk  of  the  commis- 
sioners of  the  Midland  District 
Turnpike  Trust,  under  3  Vic.  ch.  53, 
it  must  appear  upon  the  face  of  the 
declaration,  that  the  demand  accrued 
to  the  commissioners  in  the  course 
of  their  business  as  commissioners. — - 
Gumming  v.  Guess  et  al.,  125. 

Promissory  Note  payable  at  a  Par- 
ticular Place,  effect  of.  Plea  of  Time.] 
On  a  note  payable  at  a  particular 
place,  without  the  words  "  and  not 
elsewhere,"  it  is  sufficient  to  charge 
the  indorser  to  present  it  either  at 
the  place  named,  or  to  the  maker 
himself;  and  a  plea  of  time  given  to 
the  maker  of  a  note  in  an  action 
against  the  indorser  is  bad,  unless  it 
expressly  shews,  that  when  the  time 
was  given  the  plaintiff  was  the  holder 
of  the  note. — Commercial  Bank  v. 
Johnston,  126. 

Arbitration  Bond.  Several  Issues. 
Costs  to  abide  Event]  Where  a  cause 
in  which  there  are  several  issues 
joined  is  referred  to  arbitration,  with 
costs  to  abide  the  event,  and  the 
arbitrators  award  a  certain  sum  to 
the  plaintiff  without  saying  anything 
about  the  issues,  which  are  not 
VOL.  II. 
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necessarily  from  their  nature  deter- 
mined by  the  award  in  favour  of  the 
plaintiff,  the  award  cannot  be  sup- 
ported.— Bernard  v.  Strachan,  128. 

Debt  on  Judgment.  Plea  of  Arrest 
on  ca.  sa.'\  To  debt  on  judgment,  it 
is  a  good  plea  in  bar,  that  the  plain- 
tiff arrested  the  defendant  on  a  writ 
of  capias  ad  satisfaciendum,  and  after- 
wards consented  to  his  discharge. — 
Fraser  v.  Bacon,  1 32. 

Promissory  Note,  Joint  Plea  of 
Set-off.']  Where  the  holder  of  a 
promissory  note  sues  the  maker  and 
indorser  in  a  joint  action,  under  5 
Will.  IV.  ch.  1,  the  separate  debt  of 
the  plaintiff  to  the  maker  or  indorser, 
cannot  be  set-off  under  a  joint  plea 
of  set-off. — Paterson  v.  Howison  and 
McGan,  139. 

In  trespass  to  a  Divdling-house, 
"  Close  and  House'''  are  not  synony- 
mous. Matter  of  aggravation.]  In 
trespass  to  a  dwelling-house^  it  is  a 
bad  plea  to  plead  that  the  close  in 
which,  &c.  is  the  close,  &c.  of  the 
defendant  ;  but  in  trespass  quare 
domum  fi-egit,  and  taking  away  the 
goods  of  the  plaintiff,  it  is  a  good  plea 
to  the  taking  away  the  goods,  that 
they  are  not  the  goods  of  the  plain- 
tiff.—Vail  V.  Noble  et  al.,  142. 

Agreement.  Insufficient  Averment 
as  to  l^ime,  and  Breach.]  The  decla- 
ration stated,  that  heretofore,  to  wit, 
on  the  4th  August,  1844,  the  de- 
fendant agreed  with  the  plaintiff  to 
erect  and  build  a  certain  house,  and 
have  it  in  a  tenantable  condition  by 
the  middle  of  November  then  next 
ensuing,  and  alleged  for  breach  that 
the  house  was  not  erected,  nor  built, 
nor  in  a  tenantable  condition  by  the 
middle  of  the  said  month  of  Novem- 
ber, 1844  :  Held  bad  on  general 
demurrer,  for  not  shewing,  that  No- 
vember, 1844,  was  the  November 
next  ensuing  the  making  the  agree- 
ment.— Ekins  V.  Evans,  144. 

Construction  of  Words  in  'Lease  as 
amounting  to  a  Covenant.]  Where  a 
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covenant  was  contained  in  a  leas^ 
that  the  lessee  should  erect  a  build- 
ing on  the  demised  premises  during 
the  term,  "  provided  always,  and  it  is 
the  true  intent  and  meaning  of  these 
presents,  and  the  parties  thereunto, 
that  at  the  expiration  of  the  demise, 
the  buildings  erected  shall  be  paid  for 
at  the  valuation  of  two  indifferent  per- 
sons, under  oath,  one  to  be  chosen  by 
each  party,  &c.":  Held,  on  a  plea  of  non 
est  factum,  pleaded  to  a  declaration 
treating  the  part  of  the  lease  com- 
mencing "  provided  always,"  as  a 
covenant,  that  the  plaintiff  was  enti- 
tled to  recover. — McFattridge,  Ad- 
ministrator, &c.  V.  Talbert  et  al.,  156. 

Covenant.  Construction  of  Agree- 
ment., as  set  out  in  Ttecord.  Obliga- 
tion in  the  Alternative.]  Where  in  cove- 
nant, with  non  est  factum  pleaded, 
the  plaintiff  set  out  the  covenant  to 
pay  £100  to  the  plaintiff  in  three 
months  after  a  certain  day,  or  as  soon 
as  the  defendant  returned  from  the 
United  States  of  America,  after  having 
taken  possession  of  certain  land  men- 
tioned, (which  had  been  sold  by  the 
plaintiff  to  the  defendant  as  set  forth 
in  the  declaration)  or  disposed  of  any 
part  thereof,  and  the  plaintiff  assigned 
as  a  breach,  that  although  the  period 
of  three  months  had  elapsed  long 
before  the  commencement  of  the  suit, 
yet  the  defendant  had  not  paid  the 
money,  and  the  defendant  moved  in 
arrest  of  judgment,  because  the  plain- 
tiff had  not  averred  "  that  the  defen- 
dant had  returned  from  the  United 
States,  having  taken  possession  of 
the  land,  or  disposed  of  some  part 
thereof"  :  the  court  held  the  decla- 
ration sufficient. — Hardy  v.  Johnston, 
160. 

Trespass  quare  clausum  f  regit.  Ad- 
mission of  Title  in  a  Strajiger  by  re- 
plication to  Plea  of  License,  how  far 
to  be  made  use  of  by  Defendant.] — 
Where  in  trespass  quare  clausum 
fi-egit,  the  defendant  pleaded  in  one 
plea,  title  in  a  stranger,  and  license 
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Irom  that  stranger  to  enter  the  close, 
and  in  the  other  pleas  pleaded  title 
specially  in  the  stranger,  giving  color 
to  the  plaintiflP,  and  the  plaintiff  de- 
nied the  license,  aijd  took  issue  on 
the  other  pleas:  Held,  that  the  ad- 
mission by  the  plaintiff  of  the  title  of 
the  stranger,  by  the  replication  to  the 
plea  of  license,  did  not  extend  beyond 
that  line  of  pleading,  and  that  that 
admission  could  not  be  made  use  of 
by  the  defendant,  in  support  of  his 
pther  pleas  of  title  in  the  same  party. 
— Wilkinson  v.  Walker,  162. 

What  a  sufficient  breach  of  Cove- 
nant that  the  Sheriff  would  pay  over 
the  money  received  by  him.']  It  is  a 
sufficient  breach  of  the  covenant  that 
the  sheriff  would  pay  over  the  money 
received  by  him  "  that  he  had  by 
virtue  of  his  office  received  certain 
monies  which  the  plaintiffs  are  enti- 
tled to  according  to  the  true  intent 
and  meaning  of  the  covenant,  to  wit, 
£50,  within  the  four  years  mentioned 
])j  the  covenant,  but  that  he  neglected 
and  refused  to  pay  them  to  the 
plaintiffs,  although  often  requested  so 
to  do." — -Shuter  et  al.  v.  Graham  et 
al.,  164. 

Assumpsit  for  non-payment  of  Rent. 
Plea  of  Eviction.']  Where  in  assump- 
sit for  non-payment  of  rent  accord- 
ing to  agreement,  the  defendant 
pleaded  an  eviction  by  a  stranger, 
who,  he  averred,  entered  under  a 
lawful  claim,  derived  through  and 
under  the  plaintiff,  the  plea  was  held 
bad  on  general  demurrer,  because  it 
did  not  shew  that  the  claim  might 
not  have  been  under  a  title  derived 
from  the  tenant  himself — McNab  v. 
McDonell,  169. 

Bailiff.  Division  Court  Act.] — 
Commissioners  of  the  Court  of  Re- 
quests, under  the  old  Court  of 
Requests  Act,  who  had  given  judg- 
ment in  a  matter  beyond  their  juris- 
diction :  Held  not  to  be  liable  for  a 
seizure  committed  under  an  execu- 
tion issued  on  the  judgment  by  the 


judge  of  the  District  Court,  under 
the  Division  Court  Act :  Held,  also, 
that  the  bailiff  who  made  the  seizure 
was  not  liable,  though  it  was  neces- 
sary that  his  defence  should  be 
pleaded  specially,  as  there  was  no 
privilege  of  giving  the  special  matter 
in  evidence  under  the  general  issue, 
under  the  Division  Court  Act,  or  the 
1  Vic.  ch.  16;  but  quaere,  whether 
he  does  not  come  within  the  pro- 
visions of  the  English  statute  21 
Jac.  1.  ch.  12. — Davis  v.  Moore  et 
al.,  180. 

Trespass  to  School-house.  Effect 
of  Close"  in  Plea.]  Where  the  plain- 
tiff declared  in  trespass  for  breaking 
and  entering  a  school-house  of  the 
plaintiff,  situate  on  a  certain  lot  in 
the  village  of  Reesorville,  and  the 
defendant  pleaded  that  the  said  close 
on  which  the  school -house  was 
erected,  was  his  soil  and  freehold, 
the  plea  was  held  good  on  general  de- 
murrer,— Crosby  v.Reesor  et  al.,  183. 

Trespass.  Fixtures.  Arrest  of 
Judgment.]  Where  a  declaration  in 
trespass  was  for  "fixtures,"  wheels, 
millstones  and  machinery,  general 
damages  having  been  assessed  on  the 
whole  declaration,  it  was  held,  on 
motion  in  arrest  of  judgment,  that 
the  word  "  fixtures"  would  not  neces- 
sarily be  taken  to  mean  things 
attached  to  the  freehold. — Meyers  v. 
Marsh,  185. 

Pleas  professing  to  answer  the  whole 
declaration.  Special  Agreement.  Dis- 
charge. License.]  The  plaintiff  de- 
clared in  assumpsit  on  an  agreement 
with  the  defendant  to  make  100,000 
bricks,  and  then  averred  that  he  had 
made  68,000  of  them,  and  prepared 
in  part  30,000  more,  but  that  the 
defendant  would  not  allow  him  to 
complete  them,  but  absolately  dis- 
charged, hindered  and  prevented  him 
from  doing  so.  The  defendant 
pleaded,  first,  that  the  plaintiff  eti- 
tered  upon  a  close  of  the  defendant 
to  complete  the  work  there,  and  that 
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the  defendant  prevented  him  as  he 
lawfully  might,  whieh  was  the  same 
hindering  and  preventing ;  and  se- 
condly, that  the  plaintiff  was  making 
the  bricks  upon  a  close  of  the  defen- 
dant, and  had  made  68,000  of  them 
in  so  bad  and  unskilful  a  manner, 
and  was  proceeding  to  make  the  rest 
in  the  same  way,  and  that,  therefore, 
the  defendant  did  then  forbid,  hinder 
and  prevent  him  from  making  the 
residue,  which  is  the  same  hindering 
and  preventing,  &c.  The  plaintiff 
replied  leave  and  license  to  the  first 
plea,  and  demurred  to  the  second, 
and  the  defendant  demurred  to  the 
replication  of  license.  Held,  that 
both  pleas  were  bad,  because  pleaded 
to  the  whole  declaration,  and  not 
answering  the  discharge,  and  that  the 
replication  of  leave  and  license  was 
good. — Toleman  v.  Crew,  186. 

Covenant.  Breach.']  Where  the 
plaintiff  declared  ©n  a  covenant  for 
the  payment  of  £250,  by  annual  in- 
stalments of  £62  10s.  on  the  1st  of 
January  in  each  year,  until  the  whole 
sum  was  paid,  and  assigned  as  a 
breach,  that  on  the  1st  of  January, 
1845,  the  sum  of  £125  became  due 
for  two  instalments  in  the  said  cove- 
nant, the  declaration  was  held  good, 
on  special  demurrer. — Thompson  v. 
Chambers,  191. 

General  Demurrer.  Special  Ag7'ee- 
ment.  Condition  Precedent.']  Where 
the  plaintiff  declared  in  assumpsit  on 
a  special  agreement  for  leasing  land 
for  ten  years,  and  the  agreement,  it 
appeared  by  the  declaration,  was  to 
be  reduced  into  writing  to  make  it 
effectual  between  the  parties ;  and 
the  plaintiff  assigned  as  a  breach  that 
the  defendant  did  not  execute  the 
agreement,  although  requested,  the 
declaration  was  held  bad  on  general 
demurrer,  because  it  did  not  appear 
that  the  agreement  was  reduced  to 
writing. — Lee  v.  Purdy,  193. 

Plea  to  part  of  Breach.]  Where 
in  assumpsit  by  the  plaintiff  for  the 


immoderate  riding  of  a  mare  loaned 
to  the  defendant,  and  not  returning 
her,  with  a  breach  that  she  was  not 
restored  to  the  plaintiff,  but  was  so 
greatly  injured  that  she  died  ;  the 
defendant  pleaded  one  plea  as  to  re- 
returning  her  only,  to  which  the  plain- 
tiff denmrred:  the  plea  was  held  a 
good  answer  to  that  part  of  the  breach 
which  it  professed  to  cover. — Camp- 
bell v.  Boulton,  202. 

IVant  of  Specif  cation  in  Breach. 
Demurrer  to  several  Breaches.  Judg- 
ment on.]  Where  in  special  assumpsit 
against  the  defendant  on  an  agree- 
ment to  serve  the  plaintiffs  faithfully, 
&c.,the  plaintiffs  assigned  as  a  breach, 
that  during  the  time  of  service,  the 
defendant  wrongfully  behaved  him- 
self in  a  careless  and  negligent  manner, 
while  in  the  service  of  the  plaintiffs, 
the  breach  was  held  bad  on  special 
demurrer. 

If  there  be  a  demurrer  to  a  decla- 
ration in  assumpsit  in  which  there 
are  several  breaches  assigned,  and 
some  of  the  breaches  are  well  as- 
signed, and  the  others  badly,  the 
defendant  will  not  be  entitled  to 
judgment  on  the  whole  declaration, 
but  each  party  will  obtain  judgment 
on  the  breaches  which  are  decided 
in  his  favour. — O'Neill  ct  al.  v. 
Leight,  204. 

Administration  Bond.  Avemnent.] 
In  an  action  on  an  administration 
bond,  the  declaration  is  bad  on  spe- 
cial demurrer,  if  the  plaintiff  merely 
aver  that  the  administratrix  did  not 
well  and  truly  administer  the  goods, 
&c.,  which  came  to  her  hands,  with- 
out distinctly  averring  that  goods  did 
come  to  her  hands  ;  and  it  is  also 
necessary  that  time  should  be  laid  to 
the  averment  that  goods  did  come  to 
her  hands  to  be  administered. — Met- 
calfe V.  McKenzie  et  al.  329. 

Trespass.    Special  Justification  by 
Sheriff.]    A  sheriff  cannot  defend 
I  himselfin  an  action  of  trespass  brought 
I  against  him  by  one  of  two  joint  te- 
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jaants,  by  shewing  a  writ  of  fieri  facias 
against  the  other  of  ihe  joint  tenants, 
.under  which  the  alleged  trespass  was 
committed,  unless  he  has  justified 
specially  under  the  writ  as  a  defence  ; 
but  where  he  had  omitted  to  do  so, 
and  a  verdict  was  found  against  him, 
the  court  granted  a  new  trial  on 
payment  of  costs,  with  leave  to  him  to 
amend  his  pleadings. — Lee  v.Rapelje, 
.(Sheriff,)  368. 

Usual  Terms.  Demurrer.']  Where 
a  defendant  obtained  a  month's  time 
to  plead  on  the  usual  terms.,  and  after- 
wards filed  a  special  demurrer,  setting 
out  in  the  margin,  under  the  new 
rules,  the  causes  of  demurrer,  which 
were  the  same  as  those  stated  as 
special  grounds,  but  were  not  referred 
to  as  those  specially  set  out  ;  but 
they  were  such  as  might  have  been 
urged  on  general  demurrer,  if  tenable, 
and  the  plaintiff  signed  interlocutory 
judgment  :  Held,  that  the  judgment 
was  regular  ;  and  a  rule  obtained  by 
.the  defendants  to  set  it  aside  was 
discharged,  but  without  costs. — The 
^ng's  College  v.  Hawley  et  al.,  381. 

Trespass.  Denial  of  License. 1  Where 
in  trespass  the  defendant  pleaded  a 
license,  which  the  plaintiff  denied : 
Held  that  under  such  denial  the 
plaintiff'  could  not  go  into  evidence 
that  the  license  had  been  fraudulently 
obtained  ;  but  that  if  the  fraud  were 
relied  upon  it  should  have  been ; 
specially  pleaded. — Slee  v.  Graham 
et  al.,  387. 

Accord  and  Satisfaction. — Surplus- 
age.'] —  Where  in  trespass  quare 
clausum  fregit,  the  defendant  pleaded 
against  the  further  maintenance  of 
the  suit,  a  reference  to  arbitration 
after  action  brought,  and  that  the 
defendant  paid  five  shillings  to  ihe 
plaintiff  in  pursuance  of  the  decision 
of  the  arbitrators,  in  full  satisfaction 
and  discharge  of  the  damages  and 
costs,  and  the  plaintiff  demurred 
specially  for  the  insufficiency  of  the 
statement  of  the  reference  to  arbitra- 


tion :  Held  that  the  plea  was  a  good 
plea  of  accord  and  satisfaction,  and 
that  all  about  the  reference  might  be 
rejected  as  surplusage. — Hall  v.  War- 
ner, 392. 

Attorney  s  Bill,  Verification.  Nega- 
tive Pregnant.]  The  plea  of  no  bill 
delivered  to  an  action  brought  by  an 
attorney  to  recover  his  costs  should 
conclude  with  a  verification ;  and  a 
plea  that  the  action  was  commenced 
before  the  expiration  of  one  month 
after  the  delivery  of  any  bill,  Sec, 
was  held  bad  on  special  demurrer,  as 
containing  a  negative  pregnant. — 
Denison,  One,  &c.  v.  Donelly^  394. 

Bond.  Performance  of  Condition.] 
Where  in  an  action  on  a  bond,  there 
is  something  to  be  performed  accord- 
ing to  the  condition,  after  the  making 
of  the  bond,  it  will  be  sufficient  if  it 
appears  that  the  thing  must  neces- 
sarily have  been  performed  after  the 
mailing  of  the  hond,  though  those 
words  are  not  used. 

The  condition  of  a  bond  was  to 
collect  and  pay  over  monies  :  plea 
that  the  defendant  paid  over  all  the 
monies  collected,  without  shewing 
how  much  collected  :  Held  sufficient. 
Denison,  One,  &c.  y.  Donelly,  395. 

Promissory  Note.  Commencement 
of  Plea.  Where  in  assumpsit  against 
the  indorser  of  a  promissory  note, 
and  on  an  account  stated,  the  de- 
fendant pleaded  to  the  first  count 
that  the  note  in  the  first  count  men- 
tioned was  not  duly  presented,  and 
then  pleaded  a  special  plea  applicable 
only  to  the  first  count,  but  com- 
mencing "  And  for  a  further  plea  in 
this  behalf,"  and  the  plaintiff  demur- 
red speciallyj  because  the  plea  in  its 
commencement  professed  to  answer 
the  whole  declaration,  but  was  an 
answer  only  to  the  first  count,  the 
court  held  the  objection  good,  and 
gave  judgment  against  the  plea. — 
Wood  et  al.  v.  Rogers,  399. 

Plea  of  Statute  of  Frauds.]    In  aa 
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action  for  lands  bargained  and  sold, 
a  plea  of  the  Statute  of  Frauds  is 
bad,  upon  special  demurrer,  as 
amounting  to  the  general  issue. — 
Birdsall  v.  Darling,  401. 

Where  one  Close  is  in  question^  and 
several p7it  in  issve,  Plea  had.']  Where 
in  trespass  for  breaking  and  entering 
a  close  of  the  plaintiff,  the  defendant 
pleaded  that  the  said  closes  in  which, 
&c.,  were  not,  nor  was  either  of  them, 
the  close  of  the  plaintiff,  the  plea 
was  held  bad  on  special  demurrer. — 
Woodruff  et  al.  v.  Davis,  404. 

Amendment  a  Second  Time  after 
Judgment  pronounced.']  Where  upon 
the  argument  of  a  general  demurrer 
to  a  declaration,  several  objections 
were  raised,  which  the  court  inti- 
mated were  not  bad  in  substance, 
but  might  have  been  sustained  if 
specially  assigned ;  and  judgment 
having,  however,  been  given  in  favour 
of  the  demurrer,  the  plaintiff  amend- 
ed and  filed  a  new  declaration,  which 
was  open  to  several  of  the  same 
objections  as  had  been  urged  on 
general  demurrer,  but  which  the 
defendant  then  objected  to  specially, 
and  on  the  argument  it  was  suggested 
to  the  plaintiff's  counsel  to  amend, 
but  he  did  not  do  so,  and  the  court 
afterwards  gave  judgment  against 
him.  He  was  subsequently  refused 
leave  to  amend. — Metcalfe  v.  Mc- 
Kenzie  .et  al.,  404. 

Variance.  Nul  tiel  Record.]  The 
defendant  pleaded  a  set-off  of  a 
judgment  recovered  in  debt  on  bond 
for  £223.  los.  ScZ.,  being  for  £200. 
debt,  Is.  damages,  and  £23.  145.  3c?. 
costs.  To  this  plea  the  plaintiff 
replied  nul  tiel  record.,  and  on  the 
production  of  the  judgment  it  ap- 
peared that  the  postea  was  for  the 
recovery  of  the  debt,  and  \s.  for  its 
detention,  and  the  judgment  was  re- 
covered for  the  debt,  damages  and 
costs,  and  also  £55.  1 5s.  for  damages 
assessed  on  account  of  breaches  of 
the  bond :  Held  no  variance,  and 


that  the  plaintiff  was  entitled  to 
judgment. — Bowerman  v.  Brown,409. 

Promissory  Note.  Accommodation. 
Replication.]  In  assumpsit  by  the 
payee  against  the  maker  of  a  promis- 
sory note,  the  defendant  pleaded 
that  the  note  was  made  for  the  ac- 
commodation of  the  plaintiff,  and 
without  consideration;  the  plaintiff 
replied,  that  there  was  a  good  con- 
sideration, to  wit,  the  amount  of  the 
note,  without  traversing  that  it  was 
made  for  the  plaintiff's  accommoda- 
tion; and  the  replication  was  held 
bad  on  special  demurrer. — Gilmore 
V.  Edmonds,  419. 

Seduction.  Leave  and  License  of 
Daughter.]  The  plaintiff  declared 
in  trespass,  in  the  first  count  com- 
plaining of  breaking  and  entering  his 
close,  and  debauching  his  daughter, 
and  in  the  second  count,  for  the 
debauching  his  daughter  only,  and 
the  defendant  pleaded  to  each  count 
as  to  all  but  the  force  of  arms,  &c., 
the  leave  and  license  of  the  daughter, 
the  pleas  were  held  bad  on  demurrer. 
— Ross  V.  Merritt,  42 1 . 

Promissory  Note.  Request.]  Where 
in  assumpsit  by  the  endorsee  against 
the  maker  of  a  promissory  note,  the 
defendant  pleaded  that  the  note  was 
made  and  delivered  to  the  plaintiff 
in  pajTiient  of  200  hats  and  caps  to 
be  delivered  by  the  plaintiff  to  the 
defendant,  and  averred  that  the  hats 
and  caps  remained  undelivered ;  but 
did  not  aver  that  any  request  had 
been  made  for  their  delivery:  The 
plea  was  held  bad  on  demurrer. — 
Anderson  v.  Jennings,  422. 

Promissory  Note.  Averment  of- 
time.  Form  of  Declaration  according 
to  Statute.]  Where  in  assumpsit 
against  the  maker  and  endorsers  of 
a  promissory  note,  under  the  pro- 
vincial statute  3  Vic.  ch.  8.,  the 
plaintiff  averred  that  the  payee  duly, 
endorsed  the  note  to  the  plaintiff ; 
but  there  was  no  allegation  of  time 
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to  the  endorsement,  nor  was  the 
word  "  afterwards  "  used  as  given  in 
the  form  in  the  statute :  The  declar- 
ation was  held  insufl&cient. — Grant 
V.  Eyre  et  al.,  426. 

Set-off.  Replication.  Payment 
into  Court.  Where  in  assumpsit,  the 
defendant  pleaded  payment  of  money 
into  court,  as  to  part,  and  a  set-off 
as  to  the  residue  in  the  usual  form, 
and  the  plaintiff  replied  to  the  first 
plea,  that  the  defendants  were  in- 
debted in  a  greater  amount  than  the 
money  paid,  and  to  the  other  plea, 
that  the  plaintiff  was  not  indebted  in 
manner  and  form,  omitting  the  words 
"  and  is, "  both  replications  were 
held  bad  on  general  demurrer. — 
Small  V.  Strachan  et  al.,  434. 

Ne  Unques  JExecutrix.']  In  assump- 
sit against  an  executrix,  she  pleaded 
that  the  testator  duly  made  his  will 
in  writing,  and  appointed  the  plain- 
tiff and  one  G.  S.  B.  his  executors, 
and  afterwards  died  without  altering 
his  will.  The  plea  was  held  bad 
on  special  demurrer. — Graham  v. 
Elliott,  Executrix  of  Elliott,  436. 

Covenant.  Breach  not  sufficiently 
assigned.']  Where  in  covenant  on  a 
deed  in  fee,  for  quiet  enjoyment 
against  all  claims,  the  breach  assigned 
was,  that  the  'land  sold  was  not  at 
the  time  of  the  bargain  and  sale, 
free  from  incumbrances,  but  on  the 
contrary,  £15  were  then  due  upon  it 
for  arrears  of  rates  :  The  declaration 
was  held  bad  on  special  demurrer. — 
Wilson  V.  Rorke,  437. 

Indemnity  Bond.  Evidence.  ] 
Where  in  debt  on  bond  conditioned 
to  save  the  plaintiff  harmless  from  all 
damages  or  suits  either  at  law  or  in 
equity,  regarding  a  certain  sum  of 
money,  stated  to  have  been  advanced 
by  one  A.  B.  to  the  plaintiff,  through 
the  agency  of  C.  D.,  and  which  said 
sum  of  money  is  also  claimed  to  have 
been  paid  to  the  plaintiff  by  one  E. 
F.,  and  be  now  due  and  owing  to  him, 
the  defendant  pleaded,  that  the  plain- 


tiff, if  damnified,  was  damnified  of 
his  own  wrong,  and  the  plaintiff 
replied  setting  out  a  breach  by  the 
recovery  of  judgment  and  execution 
against  him  byE.  F.  for  the  said  sum 
of  money,  and  the  defendant  rejoined 
that  the  judgment  was  recovered  by 
the  fraud  and  covin  of  the  plaintiff, 
upon  which  issue  was  joined ;  and 
on  the  trial,  it  was  shewn  that  the 
recovery  at  the  suit  of  E.  F.  had 
been  on  admissions  made  by  the 
plaintiff  after  the  execution  of  the 
indemnity  bond.  Held  that  such 
evidence  was  not  sufficient  to  sup- 
port the  defendant's  plea,  and  the 
plaintiff  having  recovered  a  verdict, 
the  court  refused  a  new  trial  or  to 
arrest  the  judgment. — Powell  v. 
Boulton,  487. 

Trespass.  Uight  of  Way.  New 
Assignment.']  Where  in  trespass  quare 
clausum  fregit  the  plaintiff  set  out 
the  close  by  different  abuttals  in  two 
counts  of  his  declaration,  and  the 
defendant  justified  under  a  right  of 
way,  setting  out  the  abuttals  of  the 
way  in  the  plea,  and  the  plaintiff 
new  assigned  the  trespass  in  other 
and  different  parts  of  the  closes,  and 
out  of  the  right  of  way,  and  the 
defendant  pleaded  a  right  of  way  to 
the  new  assignment,  setting  it  out  as 
running  between  the  closes  mentioned 
in  the  declaration,  but  did  not  state 
that  it  was  another  and  a  different 
highway  from  that  mentioned  in  the 
plea  to  the  declaration,  the  plea  to 
the  new  assignment  was  held  bad  on 
special  demurrer  . —  Hodgkinson  v. 
Donaldson,  539. 

PRACTICE. 
Additional  Costs.]  Where  after 
issue  joined,  the  plaintiff  and  defen- 
dant settled  the  action  upon  condition 
of  the  defendant  paying  the  costs 
incurred,  and  they  were  stated  at  a 
certain  sum  by  the  plaintiff's  attorney, 
for  which  the  defendant  gave  his  note 
payable  before  the  assizes  ;  and  on 
the  first  day  of  the  assizes,  the  defen- 
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dant'8  agent  tendered  the  amount,  j 
reserving  to  hiriiself  the  right  of  tax- 
ation afterwards  ;  and  the  plaintiff's 
attorney  refused  to  receive  the  money, 
except  unconditionally ;  and  the  agent 
afterwards  tendered  it  uncondition- 
ally ;  but  it  was  then  refused,  because 
additional  expense  had  been  incurred ; 
and  the  plaintiff's  attorney  took  a 
verdict  for  nominal  damages — the 
court  set  the  verdict  aside  on  pay- 
ment of  the  sum  originally  agreed 
upon,  and  made  the  plaintiff's  attor- 
ney pay  the  costs  of  the  application. 
Ruttan  v.  Robertson,  37. 

Irregular  Notice  of  Trial.']  Where 
there  were  several  plaintiffs  and  de- 
fendants in  a  cause,  and  one  of  the 
plaintiffs  and  one  of  the  defendants 
died,  and  their  deaths  were  suggested 
on  the  record,  but  notice  of  trial  was 
given  in  the  names  of  all  the  parties, 
as  if  they  had  been  living,  but  the 
defendant's  attorney  did  not  return 
the  notice,  nor  express  any  intention 
of  moving  to  set  aside  the  proceed- 
ings for  the  irregularity,  the  court 
refuse  to  interfere  to  set  aside  the 
verdict. — Bell  v.  Graham  et  al.,  37. 

Irregularity^  grounds  of  incorrectly 
stated.']  Where  a  defendant  moved 
to  set  aside  the  service  of  a  writ  of 
capias  ad  respondendum,  for  irregula- 
rity, and  it  appeared  that  the  process 
served  was  a  testatum.,  and  not  an 
original  writ,  the  rule  was  discharged 
with  costs. — Tool  V  Low,  95. 

Usual  Terms.  Short  Notice  of 
Trial.  Town  Agent.]  Where  a  de- 
fendant obtains  time  to  plead  on 
"  the  usual  terms,"  he  is  bound  to 
take  short  notice  of  trial.  A  notice 
of  trial  not  addressed  to  the  defen- 
dant's attorney,  but  served  upon  his 
town  agent,  with  information  for 
whom  it  was  intended,  held  a  suffi- 
cient notice. — Senior  v.  McEwen  et 
al.,  95. 

Ground  of  irregularity.  Variance 
between  process  and  copy.]  Any  omis- 


j  sion  in  the  copy  of  process  served^ 
which  shews  that  it  is  not  a  true  copy 
of  the  original,  is  a  good  ground  f  or 
setting  aside  the  service. 

If  on  a  motion  to  set  aside  pro- 
ceedings for  irregularity,  the  irregu- 
larities complained  of,  are  neither 
specified  in  the  rule  nisi,  nor  referred 
to  in  it,  as  being  disclosed  in  the 
affidavits,  the  rule  will  be  discharged. 
— Henderson  v.  Harper  et  al.,  97. 

Setting  aside  service  of  process. 
Affidavit  verifying  copy.]  An  affida- 
vit to  set  aside  the  service  of  process 
made  by  a  stranger,  and  verifying 
the  copy  of  process  objected  to  by 
the  information  and  belief  of  depo- 
nent, that  the  defendant  was  served 
with  "the  annexed  copy  of  process 
in  the  cause,  and  no  other,"  is  insuf- 
ficient.— Baley  v.  Brown  et  al.,  99. 

Service  of  notice  on  Good  "Friday, 
is  good  service. — Clarke  v. Fuller,  99. 

Amendment  after  Argument  on  De- 
murrer. Payment  of  Costs.  Stay  of 
Proceedings.]  After  argument  on 
demurrer  to  the  plaintiff's  declaration, 
the  plaintiff  had  leave  to  amend  on 
payment  of  costs ;  but  afterwards, 
and  before  any  amendment  was  made, 
the  defendant  obtained  a  rule  staying 
all  further  proceedings  in  the  cause, 
on  payment  of  the  costs  of  the  cause. 
The  defendant  afterwards,  and  with- 
out pajdng  or  taxing  those  costs, 
moved  to  discharge  the  plaintifi^ s 
rule  to  amend,  because  the  amend- 
ment had  not  been  made,  nor  costs 
of  demurrer  paid  ;  and  the  court  dis- 
charged his  rule  with  costs. — Hutt 
v.  Keith,  100. 

Irregularity.  Informality  in  Affi- 
davit.] Where  a  defendant  moved 
to  set  aside  an  alias  writ  for  want  of 
an  original  to  warrant  it,  and  his  affi- 
davit did  not  shew  that  no  original 
writ  had  issued:  his  rule  was  dis- 
charged with  costs. — Hughes  v.  Ham- 
ilton et  al.,  172. 
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Preliminary  Objection.  Substan- 
tial Objection.  Costs.']  If  a  rule  is 
discharged  on  a  preliminary  objection, 
such  as  an  error  in  the  entitling  of 
an  affidavit,  &c.,  costs  will  not  be 
allowed ;  but  if  the  objection  is  to 
the  sufficiency  of  the  materials  on 
which  the  rule  has  been  moved,  the 
rule  will  be  discharged  with  costs. — lb. 

JRule  to  enter  Issue.  Demand  of 
Similiter.']  Since  the  new  rules,  it 
is  irregular  to  rule  a  plaintiff  to  enter 
the  issue;  the  proper  course  is,  to 
demand  a  similiter,  and  if  it  be  not 
given,  to  sign  judgment  of  non  pros. 
— Leahy  v.  Loucks,  178. 

Irregularity.  Grounds  of  Objection 
not  disclosed  in  Affidavit  nor  Rule.] 
Where  a  rule  nisi  is  moved  to  set 
aside  the  service  of  process,  on 
grounds  disclosed  in  affidavits  filed, 
and  the  irregularity  complained  of  is 
in  the  copy  of  process  annexed 
to  the  affidavits  filed,  and  does  not 
appear  in  the  affidavits  alone,  the 
rule  will  be  discharged. — Bates  v. 
McMahon,  178. 

Testatum  Writ,  Writ  to  the  Home 
District]  Under  the  Testatum  Writ 
Act,  a  plaintiff  cannot  issue  a  testa- 
tum writ  in  an  outer  district  to  the 
Home  District,  and  issue  an  alias 
from  the  Home  District,  on  filing  the 
original  there,  as  all  the  proceedings 
must  be  carried  on  in  the  same  office. 
— Colquhoun  et  al.  v.  Connell,  178. 

Ejectment.  Change  of  Rule  from, 
Nonsuit  to  New  Trial.]  Where  a 
defendant  obtains  a  rule  nisi  for  a 
nonsuit  as  on  leave  reserved,  and  it 
afterwards  appears  that  no  such 
leave  was  reserved,  the  court  will  not 
allow  him  to  change  his  rule  into  a 
rule  for  a  new  trial. — Doe  dem.  Gil- 
kison  v.  Shorey  et  al.,  183. 

Irregularity.  No  service  of  Process. 
Where  a  sheriff's  officer  served  a 
writ  upon  the  defendant,  who  in- 
formed him  that  the  writ  was  intend- 
ed for  another  person  of  the  same 
4e 


name,  and  the  officer  took  back  the 
writ  to  serve  upon  the  other  person, 
the  defendant  agreeing  that  if  he  was 
wrong  in  his  supposition  that  he 
would  consider  the  service  as  good, 
if  the  writ  were  left  at  the  house  of  a 
third  person  named,  and  the  officer 
did  not  serve  the  other  party,  nor 
leave  the  writ  as  directed,  but  having 
made  affidavit  of  the  service,  the 
plaintiff  proceeded  with  the  cause ; 
the  service  and  all  subsequent  pro- 
ceedings were  set  aside  for  irregu- 
larity. - —  Erwin,  Assignee  of  Mc- 
Donell,  Sheriff,  v.  Powley,  270. 

Irregularity,  Amendment  of  Nisi 
Prius  Record.]  Where  a  rule  nisi 
was  obtained  to  set  aside  a  verdict, 
on  the  ground  that  the  judge  at  nisi 
prius  had  improperly  allowed  the 
amendment  of  the  venire  on  the 
nisi  prius  record,  after  the  jurv  were 
sworn,  and  that  the  cause  was  tried 
without  the  jury  being  re-sworn  after 
the  amendment,  and  it  appeared  that 
it  was  the  jurata  and  not  the  venire 
that  was  amended,  the  rule  was  dis- 
charged.— Jarvis  v.  Thompson  et  al., 
271. 

Irregularity.  Trial  and  Assess- 
ment.] In  an  action  of  trespass 
quare  clausum  fregit,  the  defendant's 
attorney,  seeking  the  advice  of  coun- 
sel upon  some  difficult  points  of 
pleading  that  were  likely  to  arise  in 
the  defence,  undertook  to  allow  the 
plaintiffs'  attorney  to  enter  his  record 
at  any  time  during  the  assizes,  and  to 
go  to  trial ;  after  the  commencement 
of  the  assizes,  the  defendant's  attor- 
ney pleaded  a  special  plea,  to  which 
the  plaintiff  new  assigned,  and  the 
defendant  again  pleaded  specially  to 
the  new  assignment,  and  the  plain- 
tiff demurred  specially;  the  defend- 
ant thereupon  gave  the  plaintiff 
notice  that  if  he  proceeded  to  assess 
contingent  damages,  he  should  move 
to  set  aside  the  proceedings  for  irre- 
gularity :  the  plaintiff  proceeded  to 
assess  his  damages,  and  the  court 
VOL.  11. 
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made  a  rule  absolute  to  set  the 
verdict  aside,  without  costs. — Hodg- 
kinson  v.  Donaldson,  274. 

Entering  Verdict  on  One  Count.'] 
Where  in  an  action  on  32  Hen.  VJII., 
ch.  9,  a  verdict  was  taken  upon  four 
counts  of  the  declaration  for  the 
plaintiff,  and  the  defendant  moved  to 
arrest  the  judgment,  on  the  ground 
that  some  of  the  counts  were  bad, 
the  court  allowed  the  plaintiff  to 
enter  the  verdict  upon  one  count  of 
the  declaration,  abandoning  the  rest. 
— Beasley,  q.  t.  v.  Cahill,  320. 

Irregularity.  Waiver.  Costs.'] 
When  a  party  in  a  cause  takes  an 
irregular  proceeding,  which  the  op- 
posite party  moves  to  set  aside,  and 
the  irregular  party  then  gives  notice . 
of  the  waiver  of  such  proceeding,  the 
party  moving  will  be  entitled  to  have 
his  rule  made  absolute,  unless  the 
costs  which  he  was  put  to  were  paid 
or  tendered  to  him  at  the  time  that 
the  notice  of  the  waiver  was  given. — 
Kelly  v.  Bleeker,  377. 

Irregularity.  Interlocutory  Judg- 
ment. Delay.]  If  an  interlocutory 
judgment  is  irregularly  signed,  and 
the  defendant  has  time  to  move 
against  it  in  vacation,  before  damages 
are  assessed,  he  must  move ;  and  if 
he  only  gives  notice  of  his  intention 
to  move  against  it,  in  the  event  of 
further  proceedings  being  taken  upon 
it,  his  motion  will  not  be  allowed  to 
prevail,  after  damages  have  been  as- 
sessed.— Ketchum  v.  McDonell  et 
al.,  378. 

Pointing  out  Irregularity  in  Rule.] 
If  on  a  motion  to  set  aside  proceed- 
ings for  irregularity,  the  irregularity 
complained  of  is  neither  pointed  out 
in  the  rule  nor  referred  to  distinctly 
in  the  affidavits,  the  rule  will  be  dis- 
charged.— Gordon  v.  Carrick,  379. 

Amendment  of  Verdict.]  Where 
a  verdict  was  entered  for  the  plaintiff 
at  nisi  prius  on  all  the  counts  of  the 
declaration,  when  he  gave  evidence 


and  was  entitled  to  recover  only  upott 
one,  the  verdict  was  ordered  to  be 
amended  by  the  judge's  notes,  and  to 
be  entered  for  the  defendant  on  the 
other  counts.  —  Chadwick  v.  Mc- 
pherson, 379. 

Security  for  Costs.  Waiver  of 
Irregularity  in  Bond.]  Where  a 
defendant,  after  plea  pleaded,  ob- 
tained an  order  to  stay  the  plaintiff's 
proceedings  until  security  was  given 
by  him  for  costs,  and  the  plaintiff 
delivered  him  a  bond  for  such  secu- 
rity, and  at  the  same  time  gave  no- 
tice of  trial ;  and  the  defendant 
signed  an  agreement  to  admit  docu- 
ments for  the  plaintiff  at  the  trial, 
but  afterwards  returned  the  bond  to 
the  plaintiff,  and  gave  him  notice  that 
he  would  move  to  set  aside  his  pro- 
ceedings if  he  went  to  trial;  the 
plaintiff,  however,  tried  his  cause ; 
and  on  the  motion  of  the  defendant 
to  set  the  proceedings  aside,  his  rule 
was  discharged,  as  he  had  waived 
any  irregularity  or  insufficiency  in 
the  bond. — Doe  dem.  Leonard  y. 
Myers,  382. 

Style  of  Cause.  Entitling  Affidavit."] 
Where  the  defendant  moved  to  set 
aside  the  plaintiff's  proceedings  in  a 
cause,  in  which  the  parties'  names 
had  been  stated  in  different  ways  by 
the  attornies  on  both  sides  in  the 
affidavits  and  proceedings,  and  the 
rule  for  setting  aside  the  proceedings 
was  not  intituled  in  the  true  style  of 
the  cause,  the  court  allowed  a  pre- 
liminary objection  on  that  ground  to 
prevail,  and  discharged  the  rule. — 
Grant  v.  Taylor  et  al.,  407. 

PROHIBITION. 
Vice- Chancellor.  Court  of  Review.'] 
Where  on  an  application  for  a  pro- 
hibition to  the  Vice- Chancellor  sit- 
ting in  Bankruptcy  as  the  Court  of 
Review,  the  court  were  about  to 
order  the  writ  to  issue,  when  the 
party,  whose  proceedings  were  about 
to  be  restrained,  applied  for  direc- 
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tions  that  the  party  moving  should 
declare  in  prohibition,  which  was 
accordingly  ordered  by  the  court,  and 
afterwards  the  same  party  applied  to 
stay  further  proceedings  without  costs, 
which  was  opposed  by  the  plaintiff 
in  prohibition,  on  the  ground  that  he 
was  proceeding  to  reco^^er  substantial 
damages,  the  court  refused  to  direct 
the  proceedings  to  be  stayed. — The 
Queen  v.  the  Vice- Chancellor  of 
Upper  Canada,  92. 

Damages.']  In  a  proceeding  in  | 
prohibition,  the  plaintiff  can  only 
recover  nominal  damages.  If  he 
wishes  to  recover  substantial  dam- 
iiges  he  must  proceed  by  action  on 
the  case,  after  the  entry  of  judgment 
-quod  stet  prohibitio. —  Mittleberger 
V.  Merritt  et  al,  413. 

PROMISSORY  NOTE. 

Sufficient  Presentment  Giving 
Time  to  Maker.']  On  a  note  payable 
at  a  particular  place,  without  the 
words  "  and  not  elsewhere,"  it  is  suf- 
ficient to  charge  the  indorser  to  pre- 
sent it  either  at  the  place  named,  or 
to  the  maker  himself,  and  a  plea  of 
time  given  to  the  maker  of  a  note  in 
an  action  against  the  indorser,  is 
bad,  unless  it  expressly  shews,  that 
when  the  time  was  given  the  plaintiff 
was  the  holder  of  the  note. — Com- 
mercial Bank  v.  Johnston,  126. 

Set-off  in  joint  Action  under  5 
Wm.  IV.  ch.  1.]  Where  the  holder 
of  a  promissory  note  sues  the  maker 
and  indorser  in  a  joint  action,  under 
5  Will.  IV.  ch.  1,  the  separate  debt 
of  the  plaintiff  to  the  maker  or  in- 
dorser, cannot  be  set-off  under  a  joint 
plea  of  set-off. — Paterson  v.  Howison 
and  McGan,  139. 

Evidence.  Admissions.]  The  ad- 
missions of  the  holder  of  an  over-due 
note  are  admissible  in  evidence,  with- 
out calling  him,  against  a  person  to 
whom  he  has  subsequently  transferred 
the  note,  in  an  action  brought  upon 
the  note  by  such  subsequent  assignee. 
= — Myers  v.  Cornell,  279. 


Pleading.  Accommodation.]  In  as- 
sumpsit by  the  payee  against  the 
maker  of  a  promissory  note,  the  de- 
fendant pleaded  that  the  note  was 
made  for  the  accommodation  of  the 
plaintiff,  and  without  consideration ; 
the  plaintiff  replied,  that  there  was  a 
good  consideration,  to  wit,  the  amount 
of  the  note,  without  traversing  that  it 
was  made  for  the  plaintiff's  accom- 
modation ;  and  the  replication  was 
held  bad  on  special  demurrer. — Gil- 
more  V.  Edmunds,  419. 

Pleading.  Allegation  of  Time 
under  3  Vic.  ch.  8.]  Wherein  assump- 
sit against  the  maker  and  indorsers 
of  a  promissory  note,  under  the  pro- 
vincial statute  3  Vic.  ch.  8,  the  plain- 
tiff averred  that  the  payee  duly  en- 
dorsed the  note  to  the  plaintiff;  but 
there  was  no  allegation  of  time  to  the 
endorsement,  nor  was  the  word  "af- 
terwards" used,  as  given  in  the  form 
in  the  statute  :  the  declaration  was 
held  insufficient. — Grant  v.  Eyre  et 
al.,  426. 

RENT. 

Eviction.,  plea  of.]  Where  in  as- 
sumpsit for  the  non-payment  of  rent 
according  to  agreement,  the  defend- 
ant pleaded  an  eviction  by  a  stranger, 
who,  he  averred,  entered  under  a  law- 
ful claim,  derived  through  and  under 
the  plaintiff,  the  plea  was  held  bad 
on  general  demurrer,  because  it  did 
not  shew  that  the  claim  might  not 
have  been  under  a  title  derived  from 
the  tenant  himself. — McNab  v.  Mc- 
Donell,  169. 

REQUESTS,  COURT  OF. 
Liability  of  Commissioners  of  for 
execution  under  Division  Court  Act., 
on  Illegal  Judgment  under  old  Court 
of  Requests  Act.]  Commissioners  of 
the  Court  of  Requests  under  the  old 
Court  of  Requests  Act,  who  had 
given  judgment  in  a  matter  beyond 
their  jurisdiction,  held  not  to  be  liable 
for  a  seizure  committed  under  an 
execution  issued  on  the  judgment  by 
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the  judge  of  the  District  Court,  under 
the  Division  Court  Act;  Held,  also, 
that  the  bailiff  who  made  the  seizure 
was  not  liable,  though  it  was  neces  - 
sary that  his  defence  should  be 
pleaded  specially,  as  there  was  no 
privilege  of  giving  the  special  matter 
in  evidence  under  the  general  issue, 
under  the  Division  Court  Act,  or  the 
1  Vic.  ch.  16;  but  qucere^  whether 
he  does  not  come  within  the  pro- 
visions of  the  English  statute  21 
Jac.  I  ch.  12. — Davis  v.  Moore  et 
al.,  180. 

REVENUE  LAWS. 

Notice  of  Action  for  seizure  of 
goods  hy  an  unauthorized  person.  For- 
feited Goods  when  condemned.  Tres- 
pass.'] A  seizure  of  goods  for  a  breach 
of  the  revenue  laws,  by  a  person  who 
is  not  an  authorized,  officer  of  the 
customs  at  the  time,  but  whose  act 
is  subsequently  adopted  and  sanc- 
tioned by  the  collector  of  customs  for 
the  part  of  the  country  where  the 
seizure  is  made,  is  so  far  protected 
by  the  statutes  relating  to  the  cus- 
toms, as  to  entitle  the  person  seizing 
to  the  notice  of  action,  &c.,  required 
by  those  statutes.  Where  goods  are 
seized  for  what  appears  to  be  a 
direct  violation  of  the  revenue  laws 
relating  to  the  customs,  by  which 
they  become  forfeited,  they  are  abso- 
lutely condemned  at  the  end  of  thirty 
days,  if  no  claim  is  properly  made  for 
them  according  to  4  &  5  Will.  IV. 
ch.  89,  sec.  25;  and  after  such  con- 
demnation for  default  of  claim,  the 
owner  cannot  bring  trespass  for  any 
alleged  illegality  in  the  seizure. — 
Wadsworth  v.  Murphy,  120. 

Information  for  a  Penalty.  Scien- 
ter a  proper  question  for  Jury.  Of- 
fence charged  should  he  shewn  to  he 
contrary  to  Statute.']  In  an  information 
for  penalty  under  the  Customs  Acts 
for  knowingly  harbouring  smuggled 
goods,  the  scienter  is  a  proper  question 
for  the  jury  ;  and,  in  such  an  infor- 


mation, the  particular  illegal  act,  as 
that  the  goods  were  imported  without 
payment  of  duties,  &c.,  should  be 
specified;  and  the  information  should 
expressly  shew  that  the  offence 
charged  to  have  been  committed  was 
contrary  to  the  form  of  the  statute  — 
The  Queen  v.  Aumond ;  The  Q-.ieen 
V.  Easton,  166. 

When  a  second  Penalty  cannot  he 
recovered.]  If  a  quantity  of  smuggled 
goods  is  purchased  at  one  time,  but 
seizures  of  them  are  made  at  different 
times,  only  one  penalty  for  harbour- 
ing them  can  be  recovered,  Ibid. 

REVIEW,  COURT  OF. 

Bankruptcy.  Prohibition.  Stay  of 
Proceedings.  Substantial  Damage.] 
Where  on  an  application  for  a  pro- 
hibition to  the  Vice- Chancellor  sit- 
ting in  bankruptcy  as  the  Court  of 
Review,  the  court  were  about  to 
order'  the  writ  to  issue,  when  the 
party  whose  proceedings  were  about 
to  be  restrained  applied  for  directions 
that  the  party  moving  should  declare 
in  prohibition,  which  was  accordingly 
ordered  by  the  court,  and  afterwards 
the  same  party  applied  to  stay  further 
proceedings  without  costs,  which  was 
opposed  by  the  plaintiff  in  prohibi- 
tion, on  the  ground  that  he  was 
proceeding  to  recover  substantial 
damages,  the  court  refused  to  direct 
proceedings  to  be  stayed.  —  The 
Queen  v.  the  Vice- Chancellor  of 
Upper  Canada,  92. 

SET-OFF. 

Inadmissible  Evidence.]  In  an  ac- 
tion of  assumpsit  for  work  and 
labour,  &c.,  the  defendant  pleaded  a 
set-ojQT  for  money  had  and  received, 
&c.,  and  at  the  trial  attempted  to 
give  in  evidence  the  receipt  of  money 
by  the  plaintiff  for  him,  w  hich  it  was 
shewn  was  received  according  to  the 
condition  of  a  bond,  upon  which  the 
defendant  had  commenced  an  action 
against  the  plaintiff :  Held,  that  such 
evidence  was  not  admissable  to  esta- 
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blish  the  plea. — Denison  v.  Donelly, 
391. 

Form  of  Replication.']  Where  in 
.assumpsit,  the  defendant  pleaded 
payment  of  money  into  court,  as  to 
part,  and  a  set-off  as  to  the  residue 
in  the  usual  form ;  and  the  plaintiff 
replied  to  the  first  plea,  that  the 
defendants  were  indebted  in  a  greater 
amount  than  the  money  paid,  and  to 
the  other  plea,  that  the  plaintiff  was 
not  indebted  in  manner  and  form, 
omitting  the  words  "  and  is,"  both 
replications  were  held  bad  on  general 
demurrer. — Small  v.  Strachan  et  ah, 
434. 

SHERIFF. 

False  Heturn.  Sureties  of  Deputij 
Sheriff.']  SemUe :  Where  a  sheriff 
dies,  and  after  his  death  his  deputy 
returns  a  writ,  with  a  return  which  is 
false,  the  remedy  for  the  party  injured 
by  the  return  is  against  the  sureties 
given  by  the  deputy  to  the  sheriff, 
and  not  against  the  sureties  given  by 
the  sheriff  himself,  under  3  Will  IV. 
ch.  8. — McLeod  v.  Boulton,  44. 

Execution.,  refusal  to  pay  oiier 
Money  made  on.]  A  sheriff  will  not 
be  allowed  to  retain  money  which  he 
has  made  on  an  execution,  on  the 
ground  that  he  has  himself  a  claim 
for  the  amount  retained  against  the 
plaintiff,  who  has  absconded,  when 
the  plaintiff's  attorney  is  the  person 
entitled  to  receive  it,  in  consequence 
of  advances  made  to  the  plaintiff. — - 
Burnham  v.  Manners,  94. 

False  Return.  Compromise  with 
Debtor.]  Where  in  ease  against  the 
sheriff  for  a  false  return  to  a  writ 
against  goods,  a  letter  was  put  in 
from  the  sheriff  to  the  plaintiff's 
attorney,  saying  that  he  levied  under 
the  execution  on  goods  claimed  by 
others,  and  that  he  had  in  conse- 
quence compromised  and  agreed  to 
secure  the  amount  of  the  execution 
in  two  instalments  at  early  dates,  but 
the  sheriff  afterwards  returned  no 


i  goods ;  and  on  the  trial  the  execution 
debtor  and  her  son-in-law  proved 
that  the  property  had  been  transferred 
to  the  sont^in-law,  but  remained  in 
the  possession  of  the  debtor,  and  the 
jury  found  a  verdict  for  the  plaintiffs, 
the  court  refused  a  new  trial. — Mead 
&  Mead  v.  Hamilton,  sheriff  of  Lon- 
don, 135. 

Liohility  of  Sureties  on  a  return  to 
a  writ  of  fi.fa.  of  money  made.]  The 
sureties  of  a  sheriff  are  concluded  by 
the  sheriff's  return  to  a  writ  of  fi,  fa. 
of  money  made,  and  cannot  be  al- 
lowed to  get  rid  of  their  liabihty  by 
shewing  that  there  was  a  prior  exe- 
cution in  the  sheriff's  hands  which 
ought  to  have  been  first  satisfied, 
and  was  not.— Shuter  et  al.  v. 
Graham  et  al.,  164. 

Breach  of  Covenant.]  It  is  a  suf- 
ficient breach  of  the  covenant  that 
the  sheriff  would  pay  over  the  money 
received  by  him  "that  he  had  by 
virtue  of  his  office  received  certain 
monies  which  the  plaintiffs  are  en- 
titled to,  according  to  the  true  intent 
and  meaning  oi  the  covenant,  to  wit, 
=£50,  within  the  four  years  mentioned 
by  the  covenant,  but  that  he  neg- 
lected and  refused  to  pay  them  to 
the  plaintiffs,  although  often  requested 
so  to  do." — lb. 

Liability  of  Sureties.]  In  an  action 
against  a  sheriff's  sureties,  under  3 
Will.  4,  ch.  8,  it  must  be  shewn  that 
the  default  or  negligence  for  which 
the  action  is  brought,  took  place 
during  the  term  for  which  they  were 
liable  under  their  covenant. 

Semble:  that  if  a  sheriff,  having 
an  execution  against  a  person  to 
whom  he  is  indebted,  agrees  with 
that  person  to  assume  the  amount  of 
the  execution,  and  pay  it  to  the 
plaintiff,  and  receives  from  the  debtor 
a  credit  for  so  much  on  the  debt  due 
from  himself,  but  does  not  pay  over 
the  money  to  the  plaintiff  in  the  writ, 
that  is  such  conduct  as  the  sureties 
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will  be  answerable  for  under  the  co- 
venant.— McMartin  v.  Graham  ct  al., 
365. 

Joint  Teimvt.  Trespass.  Special 
Plea.']  A  sheriff  cannot  defend  him- 
self in  an  action  of  trespass  brought 
against  him  by  one  of  two  joint  te- 
nants, by  shewing  a  writ  of  fieri  facias 
against  the  other  of  the  joint  tenants, 
under  which  the  alleged  trespass  was 
committed,  unless  he  has  justified 
specially  under  the  writ  as  a  defence  ; 
but  where  he  had  omitted  to  do  so, 
and  a  verdict  was  found  against  him, 
the  court  granted  a  new  trial  on  pay- 
ment of  costs,  with  leave  to  him  to 
amend  his  pleadings. — Lee  v.  Ra- 
pelje.  Sheriff,  368. 

False  Return.  Costs.']  Where  a 
sheriff  returned  "  goods  on  hand,"  to 
a  writ  of  fi.  fa.,  when  he  had  in  fact 
made  no  seizure,  and  the  plaintiff 
issued  a  ven.  ex.;  but,  discovering 
that  no  seizure  had  been  made,  sub- 
sequently issued  another  writ  of  fi.fa., 
under  which  the  defendant's  goods 
were  seized,  the  second  writ  was  set 
aside  with  costs,  which  the  sheriff 
was  ordered  to  pay,  and  to  amend  his 
return  to  the  first  writ,  in  accordance 
with  the  facts,  so  that  the  plaintiff 
might  issue  another  writ  against  the 
defendant's  goods. — Lemoine  v.  Ray- 
mond, 379. 

J3o7id  of  Deputy.  Pleadings.  Or- 
der for  committal  of  Insolvent  DeUor.] 
In  debt  on  bond,  the  condition  set 
out  was  for  the  performance  of  the 
office  and  duty  of  deputy  sheriff  for 
six  months,  and  for  such  other  period 
as  the  sheriff  and  deputy  should 
agree  upon  and  endorse  upon  the 
bond ;  and,  in  answer  to  a  plea  of 
performance,  the  plaintiff  replied,  set- 
ting out  that  the  period  had  been 
extended,  but  did  not  aver  that  the 
extension  was  made  during  the  period 
of  six  months ;  the  replication  was 
held  bad. 

An  order  for  the  committal  to 
close  custody  of  a  debtor  upon  the 


limits  should  be  directed  to  the 
sheriff,  and  follow  the  form  prescribed 
in  the  statute. 

Where  in  an  action  on  a  bond  by 
a  sheriff  against  his  deputy,  the 
breach  assigned  within  the  terms  of 
the  condition  was,  that  an  order  of 
a  judge  was  delivered  to  the  deputy 
for  the  committal  to  close  custody 
of  a  debtor  who  had  been  admitted 
to  the  limits,  and  that  the  deputy 
arrested  him  but  suffered  him  to  es- 
cape ;  the  breach  was  held  bad,  be- 
cause it  was  not  alleged  either  that 
the  debtor  was  on  the  limits  at  the 
time  the  order  was  delivered  to  the 
deputy,  or  that  he  was  arrested  on 
the  limits,  by  the  deputy,  under  the 
order. — Hamilton  v  Anderson,  452, 

SLANDER. 

New  Trial.  Proof  of  InuendoJ] 
In  a  declaration  in  case  for  defama- 
tion, the  plaintiff  set  out  as  in- 
ducement that  he  was  treasurer  of 
the  Ottawa  District,  and  stated  the 
words  spoken  to  be,  "  that  he  was 
guilty  of  the  crime  of  perjury,  in  a 
certain  return  which  he  made  to  the 
Inspector  General,  of  monies  collected 
in  1839,  1840,  and  1841,  for  the 
erection  of  a  lunatic  asylum ;"  and 
the  inuendo  was,  "  that  the  plaintiff, 
in  performing  the  duties  of  his  office 
as  treasurer,  had  made  a  false  return 
under  oath  to  government  of  the 
amount  of  the  assessments  received 
by  him."  At  the  trial,  the  witnesses 
stated  that  they  understood  the 
words  to  mean  that  the  plaintiff  had 
sworn  that  he  had  paid  over  monies 
that  he  had  not  paid  over  ;  and  after 
verdict  for  the  plaintiff,  a  new  trial 
was  granted  without  costs,  as  the 
meaning  laid  in  the  declaration  was 
negatived  by  evidence. — Johnston  v. 
McDonald,  209. 

Declaration  not  supported  hy  Proof] 
Where  in  case  for  slander,  the  words 
laid  in  the  declaration  were,  "  He 
(meaning  the  plaintiff)   burnt  my 
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barn  "  meaning  thereby  that  the 
plaintiff  had  feloniously  burnt  the 
barn  of  the  defendant and  the 
words  proved  were — "  There  is  the 
man  that  burnt  my  barn,  if  he  was 
not  guilty  of  it,  he  would  not  carry 
pistols."  It  was  held  that  the  words 
proved  did  not  support  the  declara- 
tion, and  the  court  directed  a  non- 
suit to  be  entered. — Vankeuren  v. 
Griffis,  423. 

TAXES. 

Evidence  as  to  sufficient  Distress.'] 
In  ejectment  by  a  sheriff's  vendee, 
of  lands  sold  for  arrears  of  taxes,  it  is 
sufficient  to  entitle  the  plaintiff  to 
recover,  if  it  appears  from  the  de- 
fendant's evidence  that  there  was 
not  sufficient  distress  upon  the  land  ; 
and  proving  that  there  were  some 
few  pieces  of  wood  and  timber  that  i 


save  the  lands,  paid  the  taxes  to  the 
treasurer  of  the  Ottawa  District  un- 
der protest  :  Held,  that  he  could  not 
maintain  an  action  for  money  had  and 
received  against  him  to  recover  them 
back. — Baldwin  v.  Johnson,  475. 

TENANTS  IN  COMMON. 
Trespass  does  not  lie  to  recover 
possession  of  goods.]  The  executor 
of  a  deceased  partner  in  trade,  is 
tenant  in  common  with  the  surviving 
partner  of  the  partnership  property, 
and  the  surviving  partners  cannot  sue 
him  in  trespass  for  a  wrongful  sale 
and  conversion  against  their  will  of 
the  whole  of  the  partnership  property. 
Strathy  v.  Crooks,  51. 

Ejectment.  Actual  Ouster.]  In 
ejectment  by  one  tenant  in  common 
against  another,  if  it  be  shewn  that 


had  been  cut  down  by  trespassers,  I  the  common  consent  rule  has  been 
and  left  by  them  to  be  prepared  for  !  entered  into,  proof  of  an  actual  ouster 


the  market  on  the  lot,  is  not  sufficient 
evidence  of  distress  being  on  the  land 
to  prevent  the  necessity  for  the  sale. 
Doe  dem  Powell  v.  Rorison,  201. 

Evidence  of  Distress.]  Where  in 
ejectment  by  a  sheriff's  vendee  of  lands 
sold  for  taxes,  the  jury  find  for  the 
defendant,  on  the  ground  that  there 
was  sufficient  distress  on  the  pre- 
mises to  satisfy  the  taxes,  the  court 
will  not  set  aside  the  verdict  and 
grant  a  new  trial,  although  it  may 
be  doubtful  whether  much  too  high 
a  value  has  not  been  put  upon  the 
distress. — Doe  dem  Powell  v.  Craig, 
208. 

District  Treasurer.  Assumpsit for 
Money  had  and  received.]  Where 
taxes  were  paid  to  the  treasurer  of 
the  Home  District,  on  lands  situate 
in  the  Ottawa  District,  for  the  pur- 
pose of  their  being  transmitted  to  the  \  tor  of  a  deceased  partner  in  trade,  is 
treasurer  of  the  latter  district  ;  and  j  tenant  in  common  with  the  surviving 
the  treasurer  of  the  Home  District  partners  of  the  partnership  property, 
not  having  so  transmitted  the  amount,  i  and  the  surviving  partners  cannot 
the  lands  were  duly  advertised  for  |  sue  him  in  trespass  for  a  wrongful 
sale,  and  the  plaintiff,  in  order  to  ;  sale  and  conversion  against  their  will 


is  dispensed  with. — Doe  dem  Clark- 
son  V.  Haskins,  75. 

Cannot  maintain  Trespass  against 
each  other.]  Where  the  plaintiff  and 
the  defendant,  being  each  possessed 
of  a  farm,  agreed  to  work  them  to- 
gether, and  divide  the  profits  arising 
from  them  at  the  end  of  the  season ; 
and  before  harvest  the  defendant  was 
dispossessed  of  his  farm  by  ejectment, 
and  the  plaintiff  thereupon  gave  hira 
notice  that  he  would  not  divide  his 
crop  with  him  ;  notwithstanding 
which  the  defendant  entered  the 
plaintiff's  farm,  and  took  away  his 
share  of  the  crop :  Held,  that  the 
plaintiff  could  not  maintain  trespass 
against  hira. — Wemp  v.  Mormon  et 
aL,  146. 

TRESPASS. 
Tenant  in  Common.]    The  execu- 
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of  the  whole  of  the  partnership  pro- 
perty.— Strathy  v.  Crooks,  51. 

Revenue  Laws.  Condemned  Goods.'\ 
Where  goods  are  seized  for  what  ap- 
pears to  be  a  direct  violation  of  the 
revenue  laws  relating  to  the  customs, 
by  which  they  become  forfeited,  they 
are  absolutely  condemned  at  the  end 
of  thirty  days,  if  no  claim  is  properly 
made  for  them  according  to  4  &  5 
Will.  IV.  ch.  89,  sec.  25  ;  and  after 
such  condemnation  for  default  of 
claim,  the  owner  cannot  bring  tres- 
pass for  any  alleged  illegality  in  the 
seizure. — Wadsworth  v.  Murphy,  120. 

Dwelling-house  and  Close  not 
synonymous.']  In  trespass  to  a  dwel- 
ling-house^ it  is  a  bad  plea  to  plead 
that  the  close  in  which,  &c.,  is  the  close 
&c.,  of  the  defendant ;  but  in  trespass 
quare  domum  fregit,  and  taking  away 
the  goods  of  the  plaintiff,  it  is  a  good 
plea  to  the  taking  away  the  goods, 
that  they  are  not  the  goods  of  the 
plaintiff. — Vail  v.  Noble  et  al.,  142. 

Not  Possessed.  Fixtures.]  Where 
in  trespass  for  taking  away  mill  ma- 
chinery, mill  stones,  wheels,  &c.,  the 
defendant  pleaded  that  the  injury  was 
done  by  severing  fixtures  in  the  mill 
and  taking  them  away :  Held  that 
the  action  was  well  brought,  as  when 
they  were  severed  they  became  per- 
sonal property,  for  which  the  owner 
could  maintain  trespass. — Meyers  v. 
Marsh,  148. 

Allowance  for  Road.  One  Road 
suhsituted  for  another.']  Where  in 
trespass  quare  clausum  fregit,  it  ap- 
peared that  the  land,  for  the  trespass 
to  which  the  action  was  brought,  had 
been  used  for  some  years  as  a  public 
road,  although  it  was  wholly  on  the 
plaintiff's  land,  the  public  allowance 
for  road  not  having  been  found  suit- 
able, and  afterwards  by  an  order  of 
the  magistrates  in  sessions  a  new 
road  was  laid  out,  also  on  the  plain- 
tiff's land,  but  nearer  to  the  public 
allowance,  and   the   plaintiff  then 


stopped  up  the  first  road,  but  the 
defendants  cut  down  some  trees 
which  had  been  used  to  block  it  up, 
and  dug  up  the  soil :  Held,  that  the 
plaintiff  was  entitled  to  maintain 
trespass  against  them. — Borrowman 
v.  Mitchell  et  al.,  155. 

Pleading.  License.  Admission.] 
Where  in  trespass  quare  clausum 
fregit,  the  defendant  pleaded  in  one 
plea,  title  in  a  stranger,  and  license 
from  that  stranger  to  enter  the  close, 
and  in  the  other  pleas  pleaded  title 
specially  in  the  stranger,  giving  color 
to  the  plaintiff,  and  the  plaintiff 
denied  the  license,  and  took  issue  on 
the  other  pleas  :  Held,  that  the  ad- 
mission by  the  plaintiff  of  the  title  of 
the  stranger,  by  the  replication  to 
the  plea  of  license,  did  not  extend 
beyond  that  line  of  pleading;  and 
that  that  admission  could  not  be 
made  use  of  by  the  defendant,  in 
support  of  his  other  pleas  of  title 
in  the  same  party. — Wilkinson  v. 
Walker,  162. 

Fixtures  not  necessarily  attached  to 
Freehold.]  Where  a  declaration  in 
trespass  was  for  '■''fixtures"  wheels, 
millstones  and  machinery,  general 
damages  having  been  assessed  on 
the  whole  declaration,  it  was  held, 
on  motion  in  arrest  of  judgment,  that 
the  word  "  fixtures"  would  not  neces- 
sarily be  taken  to  mean  things  at- 
tached to  the  Freehold. — Meyers  v. 
Marsh,  185. 

Right  of  Way.  New  Assignment. 
Pleading.]  Where  in  trespass  quare 
clausum  fregit,  the  plaintiff  set  out 
the  close  by  different  abuttals  in  two 
counts  of  his  declaration,  and  the 
defendant  justified  under  a  right  of 
way,  setting  out  the  abuttals  of  the 
way  in  the  plea,  and  the  plaintiff  new 
assigned  the  trespass  in  other  and 
different  parts  of  the  closes,  and  out 
of  the  right  of  way,  and  the  defendant 
pleaded  a  right  of  way  to  the  new 
assignment,  setting  it  out  as  running 
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between  the  closes  mentioned  in  the 
declaration,  but  did  not  state  that  it 
was  another  and  a  different  highway, 
from  that  mentioned  in  the  plea  to 
the  declaration,  the  plea  to  the  new 
assignment  was  held  bad  on  special 
demun-er. — Hodgkinson  v.  Donald- 
son, 539. 

TROVER. 

Wlien  Defence  should  be  specially 
pleadedJ]  Where  in  trover  the  de- 
fence is  that  the  property  alleged  to 
have  been  converted  was  purchased 
from  the  plaintiff  by  the  defendant,  it 
should  be  specially  pleaded.— Gunn 
V.  Gillespie,  124. 

Use  and  Occupation.  Forfeiture. 
Eviction.']  It  is  no  defence  to  an 
action  for  use  and  occupation,  that 
the  plaintiff  is  himself  the  lessee  of 
the  premises,  under  a  lease  in  which 
there  is  a  covenant  that  the  lessor 
shall  be  allowed  to  re-enter,  if  the 
lease  is  assigned,  or  the  premises 
sublet,  without  the  lessor's  license, 
and  that  the  plaintiff  demised  the 
premises  to  the  defendant,  without 
the  license  of  his  lessor,  there  being 


no  averment  that  the  plaintiff's  lessor 
had  taken  any  advantage  of  the  for- 
feiture. —  Henderson  v.  Torrance, 
402. 

Evidence  of  Identity  of  Premises.'] 
Where  in  an  action  for  use  and  occu- 
pation, the  plaintiff  proved  his  case 
by  evidence  of  admissions  of  the 
defendant,  who,  on  his  defence,  put 
in  a  lease  under  seal  from  the  plain- 
tiff, which  he  contended  was  for  the 
same  premises ;  but  there  was  no 
distinct  evidence  of  identity,  and  the 
jury  found  for  the  plaintiff :  the  court 
afterwards,  on  affidavits  shewing  that 
these  were  the  only  premises  demised 
by  the  plaintiff  to  the  defendant, 
made  a  rule  absolute  for  a  new  trial 
without  costs,  unless  the  plaintiff 
would  elect  to  enter  his  judgment  for 
the  amount  of  his  verdict  only. — • 
Boulton,  One,  &c.  v.  Defries,  432. 

WARRANTY. 
Plea  of  Not  Guilty.]  In  an  action 
on  the  case  on  the  warranty  of  a 
horse,  on  the  plea  of  not  guilty,  the 
warranty  is  put  in  issue. — -Honeywell 
v.  Davis,  63. 
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